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United  States  Trust  Company  of  New  York,  as  Trustee, 
etc.,  Respondent,  v.  James  Drake  Black  et  al.,  Respond- 
ents, et  al.,  Appellants. 

By  the  third  clause  of  the  will  of  D.  she  directed  the  sale  of  certain  of  her 
real  estate,  and  after  payment  of  a  bond  described,  that  th6  balance  of 
the  proceeds  be  deposited  with  plaintiff,  a  trust  company,  which  was 
directed  to  hold  and  invest  the  same  and  pay  to  E.  the  income  thereof 
during  his  life.  In  case  of  the  death  of  E.  without  lawful  issue  the  tes- 
tatrix provided  as  follows :  *'I  order  and  direct  tliat  the  principal  of 
said  trust  fund  shall  form  part  of  my  residuary  estate,  and  the  same  be 
disposed  of  as  the  same  is  hereinafter  disposed  of."  By  other  clauses, 
down  to  the  seventh,  separate  and  distir  .  :^  were  made  to  a  devisee 

named  for  life  with  remainder  to  others  .a  m  reference  to  each,  in  case 
of  lapse  or  failure  to  take,  it  was  proviu  jd  that  the  devise  should  fall 
into  and  be  disposed  of  as  part  of  the  residuary  estate.  By  the  seventh 
clause  the  testatrix  directed  that  "all  the  rest,  residue  and  remainder" 
of  her  estate  be  sold,  and  out  of  the  proceeds  the  executors  were  directed 
to  pay  certain  legacies  specified.  A  trust  fund  was  also  created  for  the 
life  of  a  beneficiary  named,  with  the  direction  that  on  her  death  the 
trust  fund  should  fall  into  and  be  disposed  of  as  part  of  the  residuary 
estate.  By  the  eighth  clause  it  was  provided  that  after  the  payment  of 
tne  before-mentioncfl  legacies  the  executors  should  pay  "out  of  the 
residue  of  the  proceeds  of  sale"  of  the  **  residuary  estate"  certain  other 
legacies  specified,  and  theji  the  clause  directed  the  executors  to  pay  over 
"all  the  rest  and  residue  "  of  the  "residuary  estate"  not  otherwise  dis- 
posed of  to  certain  residuary  legatees  named.     In  an  action  for  the  con- 
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they  may  think  for  the  best  interest  of  mv  estate,  and  to  con- 
yert  the  same  into  cash.  ♦  *  *  Out  of  Jie  proceeds  of 
such  sale  or  sales  I  order  and  direct  my  said  executor  to  pay 
oyer  the  following  amounts  to  the  following  persons  and  par- 
ties respectiyely ;  and  I  do  hereby  giye  and  bequeath  the  same 
as  follows:*'  Here  follow  some  twenty  different  bequests  to 
legatees,  in  yarying  sums  of  ten  tliousand,  fiye  thousand  and 
one  thousand  dollarB,  and  amounting  to  more  than  one  hun- 
dred thousand  dollars.  Among  tlie  provisions  in  the  sevent/i 
clause,  the  testatrix  provides  for  the  payment  of  a  sum  to  tlie 
plaintiff  as  trustee  for  Esther  M.  Behin  during  her  life,  and 
Bhe  then  continues :  '^  Upon  her  death  I  direct  that  the  said 
tru3t  fund  shall  fall  into  and  be  disposed  of  as  part  of  my 
residuary  estate."  Another  sum  was  proyided  upon  similar 
trusts  for  Emily  Hancock  in  this  same  seventh  clause.  The 
last  provision  of  the  seventh  clause  is  as  follows  :  "  And  I  give 
to  each  of  the  grandchildren  of  Sarali  A.  Lawrence  and  Susan 
A.  Drake  one  thousand  dollars,  if  living  at  my  death." 

The  eighth  clause  of  the  will  reads  as  follows  :  "After  the 
payment  of  the  above-mentioned  legacies  and  the  provisions 
made  as  above  directed  for  the  annuities,  I  order  and  direct 
my  said  executor  to  pay  over  out  of  the  residue  of  the  pro- 
ceeds of  sale  of  my  residuary  estate  the  following  legacies, 
which  I  give  to  the  following  persons  and  incorporations,  viz. : " 
Then  follows  a  list  of  some  fifteen  different  charitable  institu- 
tions to  which  are  given  legacies  of  $5,000  each ;  the  clause 
then  continues  as  follows :  "All  the  rest  and  residue  of  my 
said  residuary  estate  not  herein  otherwise  disposed  of  I  order 
and  direct  my  said  executor  to  pay  over,  and  I  give  and 
bequeath  the  same  to  the  above-mentioned  James  Drake 
Black,  Mary  Hopeton  Drake  and  Mary  Hopeton  Smith  abso- 
lutely, share  and  share  alike."  These  three  residuary  legatees 
had  already  been  named  in  the  will  as  devisees  of  some  portion 
of  the  estate  of  the  testatrix. 

By  the  fourth  clause  of  tJie  codicil  of  the  testatrix  the 
name  of  Hopeton  Drake  Atterbury  was  added  to  the  three 
names  above  mentioned  as  residuary  legatees,  so  that  they  con- 
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sisted  of  four  instead  of  three,  as  provided  for  in  the  will. 
The  testatrix  by  the  next  clause  of  her  will  appointed  an 
executor  and  revoked  all  other  wills. 

The  property  directed  to  be  sold  under  the  provisions  of 
the  third  clause  in  the  will  of  the  testatrix  was  sold  by  the 
executor,  and  out  of  the  proceeds  of  sale  Mr.  Evans  accepted 
the  amount  of  $37,000  directed  to  be  paid  to  him  as  full  pay- 
ment of  the  bond  of  the  testatrix  held  by  him,  and  a  balance 
of  a  little  over  $54,000  was  realized  and  was  paid  by  the 
executor  to  the  plaintiff  as  trustee  under  the  provisions  of 
this  third  clause  of  the  yill.  The  trustee  paid  the  interest 
arising  from  this  sum  to  Mr.  Evans  up-  to  the  time  of  hig 
death,  which  occurred  a  short  time  before  the  commencement 
of  this  action,  and  he  left  no  issue  surviving  him,  so  that  the 
provision  in  the  third  clause  of  her  will  by  which,  in  that 
event,  the  testatrix  ordered  and  directed  that  the  principal  of 
said  trust  fund  shall  "  form  part  of  my  residuary  estate,  and 
the  same  to  be  disposed  of  as  the  same  is  hereinafter  disposed 
of,"  comes  into  effect. 

Proceeding  to  carry  out  the  provisions  of  the  will  the  exec- 
utor sold  the  property  of  the  testatrix  other  than  that  pro- 
vided for  in  the  clauses  preceding  the  seventh  clause  of  the 
will  and  there  has  been  realized  from  the  sale  enough  to  pay 
all  the  legatees  named  in  the  seventh  clause  with  the  excep- 
tion of  five  of  those  who  are  named  in  the  last  portion  of  said 
seventh  clause  as  the  grandchildren  of  Sarah  Lawrence  and 
Susan  A.  Drake.  Five  of  those  grandchildren  have  not  been 
paid  their  legacies.  As  to  most  of  the  legacies  named  in  the 
eighth  clause  nothing  has  been  paid  upon  them  and  in  the  case 
of  a  few  of  those  legatees  a  small  portion  only  of  the  legacies 
given  to  them  has  been  paid.  The  executor  has  become  a 
defaulter  and  has  absconded  with  nearly  forty  thousand  dol- 
lars of  the  estate,  and  there  is  nothing  now  left  with  which  to 
pay  the  specific  legacies  bequeathed  to  those  various  societies 
named  in  the  eighth  clause  of  the  will  unless  this  sum  of 
$54,QQ0  now  on  deposit  with  the  plaintiff  trust  company  is 
applicable  to  their  payment  ^7'6>  rata  under  the  terms  of  the 
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will  in  question.     The  plaintiff  asked  the  directions  of  the 
court  as  to  the  proper  disposition  of  this  fund. 

The  Special  Term  gave  ludgment  directing  the  plaintiff 
after  retaining  proper  compensation  as  trustee,  etc.,  to  pay 
this  ampunt  to  the  four  last-named  individuals  in  the  eighth 
clause,  who  are  determined  to  be  the  residuary  legatees 
referred  to  in  the  third  clause  of  the  will  and  as  such  entitled 
to  this  money.  The  corporations  named  in  the  eighth  clause 
appealed  from  that  decree  to  the  General  Term  of  the 
Supreme  Court,  where  the  same  was  affirmed,  and  they  have 
now  appealed  to  this  court. 

JE.  N,  Taft  for  American  Seamen's  Friend  Society,  appel- 
lant. The  expression  "my  residuary  estate,"  of  which  it 
is  directed,  in  the  third  clause  of  the  will,  that  the  trust  fund 
for  James  F.  Evans  should  form  a  part,  in  case  he  should  die 
leaving  no  issue,  has  reference  to  the  residuary  estate  men- 
tioned at  the  beginning  of  the  seventh  clause  of  the  will,  and 
not  to  the  gift  of  "  all  the  rest  and  residue  of  my  said  residu- 
ary estate"  made  to  James  Drake  Black,  Mary  Hopeton 
Drake  and  Mary  Hopeton  Smith,  as  expressed  at  the  close  of 
the  eighth  clause  of  the  will,  nor  to  the  same  gift  to  James 
Drake  Black,  Mary  Hopeton  Drake,  Mary  Hopeton  Smith 
and  Hopeton  Drake  Atterbury,  as  given  in  the  fourth  (last) 
clause  of  the  codicil.  {Cmikshanh  v.  Hoine^  113  K".  Y.  354  ; 
Floyd  V.  Carow^  88  id.  567,  568 ;  Smith  v.  /Smith,  141  id. 
34;  Jiiker  v.  Cornwall,  113  id.  127.)  The  claim  that  the 
question  as  to  the  disposition  to  be  made  of  the  trust  funds  in 
question  was  adjudicated,  either  in  the  case  of  Wetniore  v. 
New  York  Institution  for  the  Blind  and  Others,  or  by  the 
accounting  had  in  the  Surrogate's  Court  in  proceedings  insti- 
tuted by  the  executor  of  the  will  of  Mary  Hopeton  Drake,  is 
not  sustainable.  {Bell  v.  Merrifield,  109  N.  Y.  211 ;  Bailey 
V.  Briggs,  56  id.  413 ;  Collins  v.  Ilydorn,  135  id.  320.) 

Momay  Williams  for  Baptist  Home  Society,  appellant. 
In  the  construction  suit  no  question  was,  or  could  have  been, 
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raised  by  the  executor  as  to  tlie  fund  now  under  consideration. 
[Bailey  v.  Briggs,  56  N.  Y.  407 ;  Dill  v.  Wiener,  88  id.  153 ; 
In  re  Clark,  62  Hun,  275.)  So  far  from  it  being  the  inten- 
tion of  the  testatrix  in  the  will  under  consideration,  that  the 
residuary  estate  referred  to  in  the  third  paragraph  of  lier  will 
should  be  limited  to  the  ultimate  remainder  passing  to  the 
defendants  James  Drake  Black,  Mary  Ilopeton  Drake,  Mary 
Hopeton  Smith  and  Ilopeton  Drake  Atterbury,  it  is  quite 
manifest  this  was  not  her  intention.  (  Wetmore  v.  St.  Luk^s 
Hospital,  56  Hun,  313.) 

Robert  S.  Minium  for  the  New  York  Female  Auxiliary 
Bible  Society  et  al.,  appellants.  The  principal  of  the  trust 
fund  is  applicable  to  the  satisfaction,  in  the  order  of  their 
i"espective  priorities,  of  all  valid  general  pecuniary  legacies, 
before  any  payment  can  be  made  to  the  residuary  legatees, 
(2  Redf.  on  Wills,  115 ;  In  re  Benson,  96  N.  Y.  499;  Biker 
V.  Cornwell,  113  id.  115;  Cruikshank  v.  Home  far  the 
Friendless,  113  id.  337 ;  In  re  Crossinan,  Id.  503 ;  In  re 
Bennett,  Id.  522 ;  Lainb  v.  Lamh,  131  id.  227 ;  Smith  v. 
Smith,  141  id.  29.)  The  disposition  to  be  made  of  the  present 
trust  fund  is  not  res  adjudicata.  {R.  E.  Bank  v.  Eames,  1 
Keyes,  588 ;  Cochrane  v.  Schell,  64  Hun,  576  ;  CoUvns  v. 
Hydom,  135  N.  Y.  320.) 

A.  R.  Dyett  for  Presbyterian  Home  for  Aged  Women,  appel- 
lant. If  the  question  whether  the  judgments  of  the  Special 
and  General  Terms  on  the  action  brought  by  Wetmore,  the 
executor,  to  construe  the  will  were,  or  whether  either  of  them 
was,  an  adjudication  upon  the  question  to  determine  which 
this  action  is  brought,  is  before  this  court  on  this  appeal,  we 
insist  that  neither  of  those  judgments  was  such  an  adjudica- 
tion.    {Laning  v.  N.  Y.  C.  R.  R.  'Co.  49  X.  Y.  521 ;  Mason 

V.  Alston,  9  id.  28 ;   Belden  v.  State.,  103  id. ;   31  Ilun, 

409 ;  Coutenat  v.  Feakes,  Edw.  Ch.  330 ;  March  v.  Master- 
ton,  101  N.  Y.  401;  Canhape  v.  Parke,  121  id.  152; 
Stannard  v.  Huhbel,  103  id.  520 ;   People  v.  Hall,  104  id. 
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I-"v  .  TLe  -Miir:  errtd  ir.  i-r^riiii:^  "tLir  r.>  orie  of  the 
drrf«r ' •  iir.>  Ia*  inv  LiTc:r»rst  in  Tl-r  TT^rir*!  :r  ii. teres  •:•£  the 
tri^rc  €jst^«e  i'>:Te  n-nii.-'-eL  ei^e:c  rl'r  ^»-^i:I:;i^y  legatees 
ri^rci'i-r-.ei  in  il-r  f.:irtl  rlii-e  .f  :!t  ^.'i::iI  t.,-  rle  skI-1  wiD 
'.f  ifirr  K.j-rt -n  I>rik-,  I-r-f^e-iieL  :•  -a^r.  tL^?  .i^reniaiits 
Ji.:..--i  I^Tvke  E^-ii-k-  ilirv  H  i»rt  n  I^rkkr.  Miry  H  pet.>n 
>-:-:.  iri  MiTx  li  r-e:  n  A^Jr  nrr.~      e  E.  S.  7:>a  §  67: 

f/'  Vr '.  T.  Dr  --*  &r.i  ZT'  -^T  -^  B-^'j.  f  r  I^-me^.o  ar.d 
F-.rei^r:^  Mi-^-i-i-iry  S-.-.-ietj.  477^::^^^  Tie  olvin.  :L^:  iLe 
•irrfer.  iant*  are  e-:  ■'  :^i  '  y  tie  yi  i^r^ent  trnrerv^i  in  :le  suit 
•:-f  Wri  \'»rr  V.  3'f»r  J^; -i*  /.*•'-''  ./'  -  -'r  Z?'-"  •/  e&nnot 
Le  Tniiniainei.  i/."  *r  v.  Z-.-v  -.•*',  1:>7  N.  T.  2v' :  /*r'y-> 
T.  -//^r«>.';,.  i^'i  i-i.  ».:3;  Z*-  -^  v.  .V  •  i'  .-  14- •  U.  S.  ±'A\ 
Z>''V  V.  \\",M',.,\  Sh  X.  T.  l.r»;^..  In  s.^'^rt^ir.in^  tie  intenti«>a 
of  :Le  testatrix,  tie  wil  sl.-iili  '^  o»'r>trt;ei  is  a  wl-.>,  and 
al  of  itr  pP'vi-i-.ns  sLouM  1^  \  ..ke^l  to  in  isoertaining  the 
intenn'.»n  as  t»>  tie  linirtia^re  vf  any  ptirtioulir  pr^:'visivn  or 
claa^  therei>f.  .  Z/  .^  v.  H' .  X  v- '  t,  3  Barb.  CIn  r-^i?; 
Furif^an  t.  / '//V.  ;*•>  X.  Y.  ••7.  Wler^  a  !eg:ioy  laj>^es 
Which  L?  given  ont  of  the  general  l-^iiy  of  the  estate,  it  will 
fa'.l  into  ir.e  re>:  iaary  estate:  hut  tlat  wht-r^  a  residuary 
lei^acy  lapr€*  it  d«»es  ni»t  pa-s*?  ajrain  ii.t.j  the  re^i*:i;ary  estate, 
but  pa.-r^ss  as  intestate  pr^'i^rty,  the  nne  l«eii.jr  that  a  re^sidae 
of  a  residue  d«>es  n«»t  fa'!  iur«»  the  rvsi.ii:ary  estate.  \In  re 
Beruson.  96  X.  Y.  5*>:*:  B-^'th  v.  B.^rt^^t  C^KrA.  126  id. 
215.) 

C*:phas  Bra*nf:r'l^  -/a,  i^yt  Young  Men's  Christian  Associa- 
tion, appellant.  The  claim  that  it  was  tlie  intention  of  the 
testatrix  that  the  Evans  fund  shou'nl  fall  into  the  ultimate 
residuum  is  contrary  to  the  sreneral  s<v»pe  and  plan  of  the  wilL 
(Weimore  v.  St.  LnTc*^''s  Ilo^pltxl.  56  Hun,  313. » 

William  ZZ  IlarrU  and  E.  Z.  Fancher  for  Xew  York 
lastitution  for  Deaf  and  Dumb,  appellant.     The  fund  formed 
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part  of  tlie  residuary  estate.  {Banks  v.  Phelan,  4  Barb.  90 ; 
King  V.  Strong,  9  Paige,  54 ;  Redf .  on  Sur.  [4th  ed.]  588 ; 
Fairer  v.  Park,  L.  R.  [3  Ch.  Div.]  309 ;  Taj/lor  v.  Taylor, 
4  Hare,  628 ;  Zewis  v.  Barling,  16  How.  10.)  The  gift  to 
tlie  four  legatees  was  only  of  such  part  of  the  residue  as  was 
not  otherwise  disposed  of.  (  Wetmore  v.  St.  Luke's  Hospital, 
56  Ilun,  317.)  If  any  abatement  is  proper,  it  should  be 
imposed  upon  the  fund  that  goes  to  the  residuary  legatees  and 
not  upon  the  general  legatees,  who  are  entitled  by  law  to  be 
first  paid.  {In  re  Benson,  96  N".  Y.  510  ;  Bland  v.  Lamb,  2 
J.  &  W.  406.) 

Alexander  B,  Crane  for  Atterbury  et  al.,  appellants.  These 
appellants,  legatees  under  the  seventh  clause  of  the  will,  are 
to  be  paid  before  those  under  the  eighth  clause,  including  the 
residuary  legatees,  are  paid.  The  intention  of  the  testatrix 
by  the  words :  *'  Then  I  order  and  direct  that  the  principal 
of  said  trust  fund  shall  fonn  part  of  my  residuary  estate, 
and  that  the  same  be  disposed  of  as  the  same  is  hereinafter 
disposed  of"  is  that,  in  the  event  of  Evans'  death  without 
issue  surviving  him,  the  fund  shall  go  to  the  executor  as 
part  of  her  residuary  estate,  to  be  disposed  of  by  him.  (1 
Redf.  on  Sur.  435;  2  Redf.  on  Wills,  452;  3  Jarm.  on 
Wills,  704,  707.) 

James  C.  Carter  and  George  II.  Balk>am  for  respondents. 
The  judgment  in  the  former  action  is  conclusive  and  binding 
on  all  parties  to  that  action,  and  the  question  is  res  adjudi- 
cata  as  against  tliem.  {Sheldon  v.  Edwards,  35  N.  Y.  279.) 
This  fund  should  not  be  paid  back  to  the  executor,  or  any 
successor  of  his  that  may  be  appointed,  but  should  be  paid 
directly  by  the  plaintiff  trust  company  to  the  four  residuary 
legatees.  {Smith  v.  Van  Ostrand,  64  N.  Y.  278 ;  Trustees, 
etc.,  V.  Kellogg,  16  id.  83.) 

Peckham,  J.     I  think  this  judgment  should  be  affirmed. 
The  case  seems  to  me  a  reasonably  clear  one.     The  whole 
estate  of  the  testatrix  was  quite  large  and  she  made  distinct 
SioKELs — Vol,  CI.        2 
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and  specific  devises  of  certain  and  separate  portions  of  lier 
real  estate  to  different  members  of  lier  late  father's  family, 
making  provision  at  the  same  time  in  regard  to  each  of  them 
(with  one  or  two  probably  inadvertent  exceptions),  for  possible 
lapse  or  faihire  to  take,  so  that  in  such  case  the  devise  should 
fall  into  and  be  disposed  of  as  part  of  her  residuary  estate. 
Having  made  the  provisions  which  are  set  forth  in  the  will, 
up  to  the  seventh  clause,  she  then  treated  of  the  whole  bal- 
ance of  her  estate  and  provided  for  its  substantially  immedi- 
ate sale.  In  describing  that  portion  of  her  estate  which 
remained  after  the  disposition  which  she  had  made  of  her 
property  in  the  preceding  clauses  of  her  will,  she  speaks  of  it 
in  the  seventh  clause  as  "  all  the  rest,  residue  and  remainder  '^ 
of  her  estate,  both  real  and  personal.  •  By  the  use  of  such 
language  it  seems  to  us  she  did  not  mean  that  this  portion  of 
her  property  which  she  was  providing  should  be  sold  and  con- 
verted into  cash,  was  to  be  regarded  as  her"  residuary  estate," 
within  the  meaning  of  that  term  as  used  by  her  in  the  third 
and  other  clauses  of  her  will  preceding  the  seventh.  On  the 
contrary,  it  was  language  which  she  was  using  for  the  purpose 
of  creating  a  fund  out  of  which  was  to  come  the  payment  of 
specific  legacies  to  various  persons  and  institutions.  It  is  true 
she  provided  that  the  residue  of  her  property  should  be  sold, 
but  it  was  only  to  create  this  fund.  In  the  seventh  clause  the 
testatrix  named  certain  persons  and  institutions  who  (out  of 
these  proceeds  of  sale)  should  be  paid  the  sum  specified,  and 
she  then  provided  in  the  eighth  clause  for  the  payment  of  the 
specific  legacies  therein  named  out  of  the  balance  of  the  pro- 
ceeds of  the  sale  ordered  by  her.  All  these  specific  legacies 
named  in  the  seventh  and  eighth  clauses  of  the  will  might  be 
paid  out  of  this  fund  and  a  balance  still  remain.  Unless  some 
disposition  were  made  of  a  possible  residuum,  the  will  did  not 
provide  for  a  complete  disposition  of  her  property.  What  she 
called  her  "  residuary  estate  "  in  one  part  of  the  seventh  clause 
might,  therefore,  in  that  event,  be  to  some  extent  undisposed  of 
and  there  might  be  danger  of  the  testatrix,  as  to  such  residue, 
dying  intestate.     The  language  now  alluded  to  and  contained 
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in  the  latter  part  of  clause  eight  prevents  the  happening  of  thia 
event,  for  it  disposes  of  '*  all  the  rest  and  residue  of  my  said 
residuary  estate  not  herein  othervrise  disposed  of,"  by  giving- 
the  same  to  the  legatees  therein  named.  Undoubtedly,  when 
the  testatrix  here  uses  the  expression  "  all  the  rest  and  residue 
of  my  said  residuary  estate  not  herein  otherwise  disposed  of,'*" 
she  refers  to  that  portion  of  her  estate  which  was  the  proceeds, 
of  the  sale  of  the  property  directed  to  be  made  by  virtue  and 
under  the  provisions  of  the  seventh  clause  of  the  will  of  the: 
testatrix,  and  which  was  in  some  sense  her  residuary  estate, 
and  these  four  persons  would  not,  under  that  language  alone,, 
take  this  fund.  But  this  last  provision  in  clause  eight  makea 
a  true  residuary  estate,  and  these  are  true  residuary  legatees, 
because  in  addition  to  language  which  gives  them  the 
residuum  of  that  property,  they  would,  in  the  contingency 
specified,  take  the  property  described  in  the  preceding  clausea 
by  virtue  of  the  directions  therein  contained.  The  residuary 
estate  referred  to  by  the  testatrix  in  the  clauses  preceding  the 
seventh  is,  as  we  think,  the  residuary  estate  which  she  assumes, 
will  remain  after  the  payment  of  these  specific  legacies 
referred  to  in  the  seventh  and  eighth  clauses  of  the  will.  I 
have  no  doubt  that  such  was  the  intention  of  the  testatrix. 
She  undoubtedly  expected  that  her  estate  would  prove  suf- 
ficient to  pay  all  those  specific  legacies  which  she  provided 
for  in  the  seventh  and  eighth  clauses  of  her  will.  It  can- 
not be  supposed  that  she  sat  down  and  went  through  the 
form  of  disposing  of  property  by  will  which  she  believed  at 
the  same  time  would  be  insufficient  to  pay  such  legacies. 
Xo  such  foolish  and  useless  intent  should  be  imputed  to 
her.  She  believed  that  there  would  still  be  left  a  sum  unpro- 
vided for,  the  disposition  of  which  was  to  be  made  by  this 
final  provision  already  alluded  to  and  which  would  dispose 
of  a  true  and  final  residuum.  Assuming  that  the  testatrix 
supposed  that  the  fund  to  be  created  from  the  sale  of  her 
property  would  be  sufficient  to  pay  these  various  legaciea 
what  other  estate  would  exist  than  that  which  would  remain 
after  such  payments?     WJiat  other  estate  could  she  mean 
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V/  t r.^rr^  f 'v:;r  re-:- :  lary  '^^-r^Ky^  a* •.vtr i-ii:.f  I.  Ii- : Le r*--.' imsts 
cr^^a*^]  '/ V  }.er  i:-  iLe  ^  •-'  « *  %  cia^se,  tLere  wis  &  life  ie:i&nt 
15;  eafr:-  f'/f  wLvrr.  t'^e  i<arrie:;Iar  tnK  wi^  crv^Te^L  Ai-d  ii*al 
life  tfrr-A!xcv  K.i^rLr  re^i.air.  f.^r  TtAT^,  an-i  ::  eer:.xii:-v  car^iiot  l»e 
bel;*rv#r<l  tli^t  tLe  te-tatris  Lad  in  k::t:«1  &  r»>^-: "  le  failure  of 
anseu  to  [jay  Ifr^^ui-ie^,  acd  ir.e  fa'.Mr.j  iw  --f  a  lire  estate  years 
after  her  deatJi,  a:;d  :Le  a;-;i'.icari^»n  ••f  ::.e  hiiA  :..w&rds  the 
^tlrfa/'tioii  of  these  specirlc  lejraeies,  A:.d  it  is  to  l^e  n«.»ied 
tliat  these  two  tm-st.^  are  created  in  tJ.is  Terr  xrc-.  /«rA  elaa?e  where 
it  ii»  elairned  the  real  residuary  estate  is  therein  provided  for. 
The  tra<?t  funds  are  raise«l  ont  of  a  sale  of  tl.e  *•  nest,  residue 
and  remainder  of  **  her  e^tate,  and  yet  she  diret:ts  tL«^^  tmst 
fon^ls  after  tlie  death  of  the  <vj*^#//  q»u:  trust  to  l»e  disfK^sed  of 
a8  part  of  her  "residuary  estate/'  Is  it  not  plain  that  she 
^)ean^  by  those  words,  that  re>idiiary  estate  mentioned  in  the 
latter  jiart  of  clau?*  eight  f  This  construction  adds  strength  to 
that  contender!  for  as  the  projier  one  in  the  thlrJ  clause- 
Various  other  reasons  I  think  sugsrest  themselves  for  the  con- 
struction we  give  to  the  words  '*  residuary  estate  "  when  used  in 
the  elau^s  of  the  will  preceding  the^t>v:/<M  clause,  but  it  is  not 
necessary  to  refer  to  them  in  detail.    We  cannot  say,  as  a  mat- 
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ter  of  law,  that  testators  always  mean  precisely  and  definitely 
the  same  thing  when  they  use  the  same  expression  in  differ- 
ent parts  of  their  wills.  It  is  a  good  rule  to  say  that  generally 
they  do.  It  is  always,  however,  a  question  of  intention,  and 
that  intention  the  context  or  the  facts  surrounding  the  sub- 
ject may  show  to  be  different  in  different  places,  although 
the  same  expression  may  be  used  in  both.  By  virtue  of  the 
provisions  made  in  the  third  clause  of  this  will  the  fund 
therein  spoken  of  must  go  to  the  four  persons  named  in  the 
latter  portion  of  the  eighth  clause  and  in  the  codicil  as  resid- 
uary legatees,  because  I  have  no  doubt  that  the  test^^trix  so 
intended  by  the  use  at  that  time  of  the  expression  "  residuary 
estate.-'  Under  this  construction  the  charitable  institutions 
have  no  title  to  any  portion  of  this  fund. 

I  have  read  the  various  briefs  of  the  counsel  who  have 
appeared  for  these  institutions  and  filed  briefs  in  this  court. 
They  are  exceedingly  able  presentations  of  their  views. 
Without  assuming  to  answer  at  length  many  of  the  objections 
to  our  construction  of  the  will  of  the  testatrix  which  are 
therein  urged,  we  think  none  of  them  is  tenable  and  that  the 
judgments  of  the  courts  below  should  be  affirmed,  with  costs 
to  the  plaintiff  and  the  guardians  ad  litem  of  the  infant 
defendants,  payable  out  of  the  fund. 

All  concur. 

Judgments  affirmed. 


Emma  L.  Hirsh  et  ah,  by  Guardian,  etc.,  et  al.,  Respondents, 
V.  Frederick  Auer,  as  Executor,  etc.,  Appellant. 

Trusts  may  be  created  in  personal  property  by  parol,  and  to  accomplish 
this  no  particular  form  of  words  is  necessary. 

It  is  not  material  that  the  trust  agreement  deals  with  a  contingent  inter- 
est; when  the  interest  becomes  vested  and  the  trustee  receives  the  fund 
the  trust  attaches  to  it. 

H.,  the  father  of  plaintiffs,  at  the  time  of  his  death  held  a  policy  or  certifi- 
cate of  insurance  on  his  life  for  |2,000,  payable,  and  which  was  paid,  to 
his  sister,  C,  the  original  defendant  and  ihe  present  defendant's  testatrix. 
In  an  action  to  recover  the  amount  so  paid  plaintiffs  proved  a  parol  agree- 
ment between  H,  and  C,  to  the  effect  that  when  she  collected  the  policy 
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insured,  proved  only  by  being  stated  to  the  defendant  by  one 
of  the  plaintiils,  at  the  time  the  certificate  was  delivered  to 
her,  and  her  alleged  admission,  at  that  time,  that  such  declara- 
tions were  made  by  the  deceased,  are  inadmissible  to  vary  or 
contradict  the  terms  of  the  certificate  itself,  and  are  insuffi- 
cient to  raise  a  trust  in  respect  to  the  proceeds  of  said  certifi- 
cate. (  Wilson  V.  Coburn^  99  Mass.  342 ;  Dean  v.  Dean^  6 
Conn.  285  ;  Philhrook  v.  Delano^  29  Maine,  410 ;  Perry  on 
Trusts  [ed.  1882],  §  76.)  Evidence  of  the  oral  declarations  of 
the  deceased,  made  after  the  issuing  of  the  certificate,  are 
inadmissible  to  vary  its  construction;  and  mere  statements 
that  it  was  intended  for  the  benefit  of  his  three  children  are 
insuflScient  to  constitute  a  trust.  (  Wason  v.  Cobum^  99  Mass. 
342 :  Sahin  v.  Phinney,  134  N.  Y.  423,  428.)  Under  the 
guise  of  a  conversation  with  the  defendant,  two  of  the  plain- 
tiffs were  permitted  to  give  a  conversation  with  the  deceased, 
which  conversation  is  excluded  by  section  829  of  the  Code. 
(Code  Civ.  Pro.  §  829;  Davis  v.  Gallagher,  124  N.  Y.  487.) 
The  motion  to  non-suit  which  was  denied  by  the  court 
should  have  been  granted.  (Laws  of  1877,  chap.  74,  §  4; 
Laws  of  1883,  chap.  175 ;  Ilellenburg  v.  Dist,  No.  1,  7. 
O.  of  B.  B,,  94  K  Y.  580,  585;  Bishoj>  v.  G.  Z.  L\  O. 
ofM,  A.,  112  id.  627,  636 ;  Sahin  v.  G.  Z.  of  A.  O:  L\  IF., 
6  N.  Y.  S.  E.  151;  Sahin  v.  Phinney,  134  K  Y.  423; 
Boasburg  v.  Cronan,  30  N.  Y.  S.  R.  483  ;  Bacon  on  Ben. 
Soc.  §  237.) 

C.  Z.  Stone  for  respondents.  The  agreement  upon  which 
this  conchision  is  based  is  in  no  way  contrary  to  public  policy, 
and  is  in  violation  of  no  rule  of  law.  On  the  contrary,  its 
object  was  most  laudable,  namely,  the  provision  by  a  father  for 
the  care  of  his  infant  children.  The  intent  of  the  father  will 
be  carried  out  if  possible.  {Silvey  v.  Ilodgdon,  52  Cal.  363.) 
The  fact  that  the  agreement  for  the  disposition  of  this  fund 
was  by  parol  in  no  wise  invalidates  it.  When  once  proved,  it 
iB  just  as  binding  as  though  evidenced  by  the  written  contract 
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of  the  parties.  (In  re  Carpenter^  131  X.  Y.  86  ;  1  Perry  on 
Tnwts  [2(1  ed.],  §  86 ;  Day  v.  Roth,  18  X.  Y.  448 ;  OUman 
V.  McArdle,  99  id.  451;  Barry  v.  Lainlert,  98  id.  300; 
Norton  v.  MaUory,  63  id.  434.)  The  fact  that  the  beneficiary 
received  no  vested  interest  in  tlie  beneficiary  fund  nntil  the 
deatli  of  the  insured  constitutes  no  reason  why  the  agreement 
should  not  be  enforced.  (Phippard  v.  Phippard,  55  Hun, 
433  ;  Ilagarty  v.  Ilagarty.  9  id.  175  ;  Stover  v.  Eydeshimer, 
3  Keyes,  620 ;  Field  v.  Mayor,  etc.,  6  X.  Y.  179 ;  Rail  v. 
City  of  Buffalo,  1  Keyes,  193.)  The  admission  of  the 
defendant  that  she  was  to  receive  the  fund  under  this  agree- 
ment and  pay  it  to  these  plaintiffs,  made  after  the  death  of 
John  Hirsh  and  after  her  interest  had  become  a  vested  and 
absolute  one,  was  sufiicient  to  constitute  her  a  trustee.  (Neilly 
V.  Neilly,  33  Hun,  651 ;  Bay  v.  Both,  18  X.  Y.  448.)  The 
testimony  of  Mary  Hirsh  that  she  told  her  aunt  what  her  father 
had  said  to  her  about  the  insurance,  and  that  her  aunt  said 
that  was  so,  was  given  for  the  purpose  of  proving  the  adniis-  • 
sion  of  the  defendant,  and  for  that  purpose  it  is  entirely  com- 
petent. (Co^e  Civ.  Pro.  §  829 ;  Card  v.  Card,  39  X.  Y.  317  ; 
Baynor  v.  Thaerson,  46  Barb.  518.)  The  exception  to  the 
reception  of  the  evidence  of  Charles  Hirsh  is  not  "well  taken. 
{Connelly  v.  G^ Connor,  117  X.  Y.  91;  Smith  v.  Me^han^ 
28IIun,  423.) 

Bartlett,  J.  John  Hirsh,  deceased,  the  father  of  the 
plaintiffs,  was,  at  the  time  of  his  death,  a  member  of  the 
society  known  as  the  Ancient  Order  of  United  Workmen, 
and  held  its  certificate  of  insurance  upon  his  life  for  $2,000, 
payable  to  his  sister,  Clara  Auer. 

The  plaintiffs  are  the  children  of  the  insured,  and  sued  the 
beneficiary  to  recover  the  $2,000  collected  by  her  on  the  cer- 
tificate of  insurance  upon  the  ground  that  she  agreed  with  her 
brother,  John  Hirsh,  that  when  she  received  the  money  on 
the  policy  she  would  expend  not  to  exceed  $500  of  it  in  pay- 
ing his  funeral  expenses  and  for  a  monument,  and  would 
divide  the  $1,500  equally  between  his  children,  the  plaintiffs. 
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Clara  Auer,  the  beneficiary,  was  living  at  the  time  this 
action  was  commenced,  but  died  since  the  trial,  and  her 
executor  is  now  defendant. 

The  cause  was  tried  at  the  Circuit  without  a  jury  and  a 
judgment  rendered  in  favor  of  plaintiffs  for  $1,500,  interest 
and  costs. 

The  General  Term  affii-med  the  judgment. 

Assuming  that  the  evidence  introduced  by  plaintiffs  was 
competent,  we  cannot  say  there  was  legal  error  in  the  findings 
of  fact,  and  the  decision  of  the  court  below  is  conclusive  as  to 
the  facts. 

The  learned  counsel  for  the  defendant  has  argued  with 
great  earnestness  and  ability  several  grounds  of  legal  error 
which  he  insists  must  lead  to  the  rjeversal  of  this  judgment. 

The  first  ground  relates  to  the  admissibility  of  evidence 
which  was  most  important  in  its  bearing  upon  plaintiffs'  con- 
tention that  the  insurance  money  to  the  extent  of  $1,500  was 
held  by  Clara  Auer  for  their  benefit. 

John  Hirsh  died  February  24th,  1892,  and  had  in  his  pos- 
session at  that  time  the  certificate  of  insurance. 

On  the  2ud  of  March  following  two  of  the  plaintiffs,  Mary 
Ann  and  her  sister  Emma,  called  on  their  aunt,  Clara  Auer, 
the  beneficiary  named  in  the  certificate,  and  delivered  the 
same  to  her. 

At  the  trial  Mary  Ann  was  put  upon  the  stand  by  plain- 
tiffs' counsel,  and  against  the  objection  and  exception  of 
defendant  allowed  to  testify  that  when  she  delivered  to  Clara 
Auer  the  certificate  of  insurance  she  informed  her  that  John 
Hirsh,  the  insured,  had  told  witness  that  he  had  an  under- 
standing with  Clara  Auer,  when  lie  had  the  policy  made  in 
her  name,  that  when  he  died  she  was  to  pay  his  funeral 
expenses  and  erect  a  monument  over  his  grave  not  to  exceed 
$500,  and  divide  the  balance  equally  among  the  plaintiffs,  and 
that  Clara  Auer  said  in  reply :  "  That  is  right ;  that  is  right, 
Mamie ;  that  is  right.  Your  father  told  me  this ;  that  was 
the  understanding  when  your  father  had  the  policy  changed 
into  my  name." 

SlOKELS — YoL.  CI.  3 
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Defendant's  counsel  insists  that  under  the  guise  of  a  con- 
versation with  the  defendant  two  of  the  plaintiffs  (Emma  hav- 
ing sworn  to  the  same  transaction)  were  permitted  to  give  a 
conversation  with  the  deceased,  which  was  incompetent  under 
section  829  of  the  Code  of  Civil  Procedure. 

We  are  of  opinion  that  this  evidence  was  competent  as 
tending  to  prove  an  admission  of  Clara  Aiier  against  her 
interest,  she  being  aUve  at  the  time  of  the  trial. 

Tliis  was  not  an  effort  on  the  part  of  the  plaintiffs  to  show 
a  personal  transaction  or  comnmnication  between  tlie  witness 
Mary  Ann  Hirsh  and  her  father,  and  consequently  section  829 
of  the  Code  has  no  application. 

It  was  competent  to  prove  this  admission  of  the  defendant 
Clara  Auer,  and  in  order  to  do  so  the  entire  conversation 
between  the  witness  and  defendant  was  material  as  pointing 
out  the  nature  of  the  admission. 

The  only  legal  effect  of  this  evidence  wa«  to  prove  the 
admission  of  the  defendant,  and  it  was  properly  received  and 
considered  by  the  trial  judge. 

Certain  evidence  of  Charles  Hirsh,  a  son  of  the  insured, 
was  also  objected  to  under  section  829  of  the  Code. 

The  witness  was  not  so  interested  as  to  prevent  his  testify- 
ing ;  he  was  not  a  party  and  had  no  present  or  vested  interest  in 
the  event  of  the  action.     {Connelly  v.  (?'  Connor^  117  X.  Y.  91.) 

Another  alleged  ground  of  error  is  based  upon  the  proposi- 
tion that  no  trust  could  be  impressed  upon  the  proceeds  of 
the  insurance  by  an  agreement  between  the  insured  and  the 
beneficiary,  made  prior  to  the  insurance. 

We  see  no  legal  objection  to  the  agreement  made  by  the 
insured  and  the  beneficiary  in  this  case. 

It  in  no  way  interfered  with  the  contract  rights  of  the 
society  issuing  the  certificate  of  insurance,  nor  did  it  vary  the 
certificate  in  any  manner;  the  insurance  was  paid  to  the 
beneficiary  named  and  the  agreement  was  in  hannony  with 
the  objects  of  the  society. 

The  original  certificate  was  payable  to  the  wife  of  the 
insured,  and  when  she  died  John  Hirsh  selected  his  sister  to 
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act  as  beneficiary  and  disburse  the  insurance  money  in  the 
manner  indicated,  for  the  benefit  of  his  infant  children. 

It  was  competent  for  Clara  Auer  to  agree  with  her  brother 
that  she  would  receive  the  proceeds  of  his  life  insurance,  sub- 
ject to  such  a  trust  as  lie  might  create.  The  fact  that  the 
insured  could  have  at  any  time  changed  the  beneficiary  named 
in  his  certificate  has  no  bearing  upon  the  question  as  now  pre- 
sented ;  he  did  not,  as  a  matter  of  fact,  exercise  that  right, 
and  his  sister  collected  the  insurance  impressed  with  the  trust 
created  by  the  agreement,  which  the  trial  court  has  found  was 
made  by  the  parties  in  interest. 

Trusts  may  be  created  in  personal  property  by  parol,  and  no 
particular  form  of  words  is  required  to  accomplish  the  result. 
(Matter  of  Carpenter,  131  N.  Y.  86,  and  cases  cited.) 

The  statutes  of  this  state  do  not  define  the  objects  for  which 
trusts  in  personal  property  may  be  created,  and  if  they  are 
not  against  public  policy  and  do  not  contravene  any  existing 
provisions  of  law  they  will  be  enforced. 

The  fact  that  the  trust  dealt  with  a  contingent  interest  of 
the  insured  in  the  certificate  of  insurance  is  of  no  moment ; 
that  interest  became  vested  at  the  death  of  the  insured,  and 
the  beneficiary  having  collected  the  insurance  money,  the 
trust  under  the  agreement  creating  and  acknowledging  it, 
attached  to  the  fund. 

A  trust  of  this  character  is  not  to  be  distinguished  from 
assignments  of  contingent  interests  which  courts  of  equity 
recognize  as  valid.  JF'ield  v.  Mayor  of  Neio  York,  6  N.  Y. 
179 ;  Stover  v.  Eycleshiiner,  3  Keyes,  620.) 

Courts  of  equity  will  enforce  a  trust,  created  by  the  agree- 
ment of  a  legatee  under  a  will,  who  takes  what  appears  to  be 
an  absolute  gift  on  the  face  of  the  instrument.  {Matter  of 
Will  of  aUara,  95  N.  Y.  403,  and  cases  cited.) 

The  other  points  and  exceptions  in  the  case  have  been 
examined,  but  need  not  be  discussed  in  detail,  as  we  are  satis- 
fied the  judgment  below  was  right  and  should  be  afiirmed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Thomas  W.  Robertson,  Appellant,  v.  The  Ongley  Eleotrio 
Company,  Respondent. 

In  an  action  upon  a  promissory  note,  executed  in  this  state  by  defendant, 
a  New  Jersey  corporation,  payable  by  its  terms  two  years  from  date, 
these  facts  appeared:  At  the  time  of  the  giving  of  the  note  defendant, 
to  secure  its  payment,  executed  a  chattel  mortgage  upon  certain  per- 
sonal property  specified  therein,  situate  in  New  Jersey.  The  mortgage 
provided,  among  other  things,  that  in  case  the  mortgagor  *'  permit  or 
suffer  any  attachment  or  other  process  against  property  to  be  issued 
against  it,"  that  the  debt  secured  "  shall  become  instantly  due  and  pay- 
able." About  four  months  after  the  execution  of  the  note  an  attachment 
was  issued  in  an  action  against  defendant  in  this  state,  which  was  levied 
upon  some  of  its  property  here,  and  thereupon  this  action  was  brought. 
Held,  that  the  property  referred  to  in  the  pro  /ision  as  to  attachments 
was  that  described  in  and  covered  by  the  mortgage;  and  so  that,  as  no 
portion  thereof  had  been  levied  upon  by  virtue  of  the  attachment,  the 
condition  was  not  broken  and  the  note  was  not  due  when  the  action  was 
commenced. 

(Argued  April  15,  1895 ;  decided  April  23,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  14,  1894,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  dismissing  the  complaint  on  trial  at  Special  Term. 

This  was  an  action  upon  a  promissory  note. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Treadwell  Cleveland  for  appellant.  This  action  is  not 
prematurely  brought.  {Ilerrman  v.  M,  Ins,  Co,^  81  N.  Y. 
188 ;  Weatcott  v.  Thompson^  18  id.  145  ;  Ward  v.  Whitney^ 
8  id.  446 ;  Savage  v.  //.  Iiis.  Co.^  52  id.  502 ;  Rohrhach  v. 
G.  Ins.  Co.,  62  id.  63 ;  O'Brien  v.  C  F.  Ins.  Co.,  63  id.  112  ; 
Campbell  v.  Bank,  2  Biss.  423  ;  Rqfey  v.  Bent,  L.  R  [3  Eq.] 
759 ;  Uiphins  v.  G.  Z.  Co.,  5  H.  &  N.  75.) 

Rufus  W..  Peckham,  Jr.,  for  respondent.  The  defendant 
did  not  permit  or  suffer  an  attachment  to  issue  against  its 
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property,  and  the  complaint  was  properly  dismissed.  {Comm. 
V.  Curtis,  9  Allen,  266;  Gore  v.  Lloyd,  12  M.  &  W.  463; 
Gibson  V.  King,  1  C.  ife  M.  458 ;  Shaffer  v.  Greer,  87  Penn. 
St.  371 ;  Campbell  v.  T.  N.  Bank,  2*Bi88.  423.) 

O'Brien,  J.  The  only  question  involved  in  this  appeal  is 
whether  the  note  upon  which  the  action  was  brought  was  due, 
and  this  depends  upon  the  construction  which  should  be  given 
to  the  instrument  which  accompanied  it. 

The  action  was  upon  a  promissory  note  made  by  the  defend- 
ant of  $22,783.33,  dated  New  York,  Nov.  1,  1892,  payable 
two  years  after  date  to  the  plaintiffs  order  in  the  city  of  New 
York,  with  interest  at  five  per  cent.  The  action  was  com- 
menced on  April  4, 1893,  about  five  months  after  it  was  made. 
The  defendant  is  a  New  Jersey  corporation,  with  its  principal 
office  and  place  of  business  in  that  state,  but  doing  business  in 
New  York.  On  March  20th,  1893,  a  suit  was  brought  against 
the  defendant  by  a  third  party,  by  attachment  in  the  Supreme 
Court  of  New  York,  which  was  levied  upon  some  of  its  prop- 
erty in  this  state,  and  was  in  force  at  the  time  of  the  com- 
mencement of  the  present  action.  It  is  claimed  by  the  plain- 
tiff that  under  the  terms  of  an  instrument,  referred  to  here- 
after, and  by  reason  of  these  facts,  the  note  became  due  when 
the  attachment  was  levied,  though  the  claim  upon  which  it 
was  procured  is  denied  by  the  defendant  and  resisted  by  a 
defense  in  the  action.  The  trial  court  dismissed  the  com- 
plaint and  the  judgment  has  been  affirmed  at  General  Term. 

The  instrument  referred  to  is  a  chattel  mortgage,  bearing 
even  date  with  the  note,  whereby  the  defendant  conveyed  to 
the  plaintiff  certain  personal  property  therein  described, 
situated  in  the  state  of  New  Jersey,  upon  condition,  however, 
that  in  case  the  defendant  paid  the  note  and  interest,  accord- 
ing to  its  terms,  the  transfer  should  be  void,  and  then  follows 
the  clause  upon  which  the  plaintiff  relies  to  support  its  con- 
tention that  the  note  was  due  in  these  words  : 

"  And  the  said  party  of  the  first  part,  for  itself  and  its  suc- 
cessors and  assigns,  covenants  and  agrees  to  and  with  the  said 


22  EoBEBTsoN  V.  O.  E.  Co.  [A^prilj 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  146. 

party  of  the  second  part,  his  executors,  administrators  and 
assigns,  that  in  case  default  shall  be  made  in  the  payment  of 
the  said  principal  sum  above  mentioned,  or  in  the  payment  of 
the  interest  thereon,  or  in  ease  the  said  party  of  the  first  part 
shall  at  any  time  before  the  day  of  payment  herein  provided 
for,  remove  the  said  goods,  chattels  and  property,  or  any  part 
thereof,  or  permit  or  suffer  any  attachment  or  other  process 
against  property  to  be  issued  against  it,  or  permit  or  suffer  any 
judgment  to  be  entered  up  against  it,  then  the  said  principal 
sum  above  mentioned  shall  become  instantly  due  and  payable, 
and  then  it  shall  and  may  be  lawful  for,  and  the  said  party  of 
the  lirst  f)art  does  hereby  authorize  and  empower  the  said 
party  of  the  second  part,  his  executors,  administrators  and 
assigns,  with  the  aid  and  assistance  of  any  person  or  persons, 
to  enter  upon  the  premises  of  tlie  party  of  the  first  part,  and 
such  other  place  or  places  whatever  in  which  the  said  goods, 
chattels  and  property,  or  any  part  thereof,  are  or  may  be 
placed,  and  to  take  and  carry  away  the  said  goods,  chattels 
and  property,  and  to  sell  and  dispose  of  the  same  either  at 
public  auction  or  private  sale,  without  notice  thereof  to  the 
party  of  the  first  part,  its  successors  or  assigns,  and  out  of 
the  money  arising  therefrom  to  retain  and  pay  the  said 
principal  sum  above  mentioned  and  interest,  and  all  charges 
touching  the  same,  rendering  the  overplus,  if  any,  unto  the 
said  party  of  the  first  part,  its  successors  or  assigns." 

The  subject-matter  of  this  instioiment  was  the  personal 
property  transferred  in  security  of  the  debt.  It  is  conceded 
that  all  of  its  language  relates  to  this  subject,  except  the  words 
"  or  permit  or  suffer  any  attachment  or  other  process  against 
property  to  be  issued  against  it,  or  permit  or  suffer  any  judg- 
ment to  be  entered  up  against  it."  The  contention  in  behalf 
of  the  plaintiff  is  that  whenever  an  attachment  issued  and 
was  levied  upon  any  of  the  defendant's  property,  wherever 
situated,  without  regard  to  the  validity  of  the  claim  upon 
which  it  was  procured  or  its  amount,  or  the  court  or  jurisdic- 
tion from  which  it  proceeded,  then  these  conditions  were 
broken,  and  the  note  became  instantly  due,  although  the  prop- 
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erty  mortgaged  was  not  affected.  This  interpretation  is  based 
upon  a  literal  reading  of  the  clause  in  the  mortgage.  The 
purpose  which  the  parties  had  in  view  and  the  real  matter  in 
hand  was  the  protection  of  the  mortgaged  property  from 
invasion  or  disturbance  by  third  j^arties  through  legal  process 
which  would  endanger  the  security  and  put  tlie  mortgagee  to 
trouble  and  expense  in  defending  it.  This  was  the  subject  in 
the  minds  of  the  parties,  and,  though  the  words  would  seem 
to  admit  of  a  larger  sense,  yet  they  should  be  restrained  to 
the  particular  occasion  and  to  the  particular  object  which  the 
parties  had  in  view.  The  parties  were  inserting  conditions 
calculated  to  secure  the  mortgaged  i)roperty  and  that  alone ; 
but,  by  the  generality  of  the  language  used,  these  conditions 
are  made  to  apply  to  other  property  and  to  all  the  property 
the  defendant  liad,  wherever  situated.  In  such  cases  the  gen- 
eral words  will  be  confined  to  the  subject-matter  and  to  the 
particular  occasion.  {Vii?i  Ilagen  v.  Tan  lietisselaer^  18 
Johns.  423.)  They  should  not  be  taken  in  their  broadest 
sense,  but  in  that  in  which  it  is  reasonable  to  suppose  they 
were  used  and  understood  by  the  parties  themselves.  The 
contention  of  the  learned  counsel  for  the  plaintiff,  when 
pushed  to  all  its  results,  and  when  all  its  possibilities  are  given 
full  scope,  means  that  the  parties  have  stipulated  that  this 
note  should  become  presently  due  whenever  an  attachment 
should  be  issued  and  levied  on  the  defendant's  property  on  a 
claim  of  five  dollars  or  any  other  nominal  amount  by  a  justice 
of  the  peace  in  any  state  or  county  where  the  defendant  hap- 
pened to  be  at  the  time  doing  business.  It  is  quite  certain  that 
the  parties  had  no  intention  to  bring  about  such  a  result,  and,  if 
they  have  used  some  general  words  which  would  seem  to  give 
support  to  such  a  view,  they  will  bo  limited  to  the  subject- 
matter  of  the  contract,  which  was  the  identical  property 
described  in  the  mortgage.  It  is  apparent  that  a  period  of 
credit  was  intended  to  be  given,  but,  if  we  adopt  the  plain- 
tiff's contention,  the  note  was  practically  payable  on  demand, 
since  it  would  fall  due  at  any  time  when  an  attachment 
was  levied  on  the  defendant's   property   anywhere,  for  ever 
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80  insignificant  a  claim,  whether  valid  or  not.  Attachments 
are  easily  obtained  against  foreign  corporations,  and  in  the 
case  of  a  concern  having  business  transactions  in  many  states 
and  even  in  foreign  countries,  the  event  which  made  the  note 
due,  upon  the  plaintiflf's  contention,  could  readily  be  brought 
About  at  any  time.  But  giving  such  an  extreme  and 
unreasonable  construction  to  the  words  used  would  result  in 
placing  the  maker  of  the  note  completely  in  the  power  of  the 
holder  and  this  is  to  be  avoided  if  possible  {Russell  v. 
AUerton,  108  N.  Y.  288 ;  Wright  v.  Reuseiis,  133  id.  298 ; 
JIaljpin  V.  Ins.  Co.,  120  id.  73 ;  ^Yh^U  v.  Iloyt,  73  id.  505), 
and  is  avoided  by  limiting  the  meaning  and  application  of  the 
word  "  property  "  to  the  property  described  in  the  preceding 
part  of  the  instrument.  We  must  read  the  whole  instrument, 
and  when  we  find  the  parties  using  a  certain  word  or 
expression  in  different  parts  of  it,  it  is  reasonable  to  suppose 
that  it  was  always  used  in  the  same  sense  unless  a  different 
meaning  was  plainly  intended,  and  if  the  meaning  is  more 
clear  and  certain  in  some  parts  than  in  others,  those  which 
are  obscure  may  be  illustrated  by  the  light  of  others.  (2  Par- 
sons on  Cont.  501.)  So  general  words  which  would  seem  to 
be  used  in  a  large  or  extensive  sense  may  be  narrowed  and 
limited  to  what  appears  from  tlie  general  scope  of  the  con- 
tract to  be  the  intention  and  object  which  the  parties  had  in 
view.  (2  Wharton's  Law  of  Contracts,  664.)  Contracts  are 
not  to  be  interpreted  by  giving  a  strict  and  rigid  meaning  to 
general  words  or  expressions  without  regard  to  the  suri'ound- 
ing  circumstances  or  the  apparent  purpose  which  the  parties 
sought  to  accomplish. 

On  the  contrary,  as  was  said  in  Coyne  v.  Weaver  (84  N.  Y. 
390),  "  a  court  may  wrestle,  if  need  be,  with  unwilling  words 
to  find  the  truth,  or  preserve  a  right  which  is  endangered." 
We  think,  therefore,  that  the  condition  with  respect  to  the 
issue  and  levy  of  an  attachment,  which  was  to  make  the 
note  instantly  due,  applied  only  to  process  under  or  by  virtue 
of  which  the  mortgaged  property  or  the  possession  thereof 
was  to  be  affected,  endangered  or  disturbed,  and  since  it  is 
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nndispnted  that  this  event  had  not  taken  place  when  this 
action  was  commenced  the  condition,  according  to  its  true 
meaning,  was  npt  broken  and  the  note  was  not  due. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur,  except  Peckham,  J.,  not  voting. 

Judgment  affirmed. 


Caroline   S.   Wilkinson,  Respondent,  v.  Henry    Eugene 
Davies,  as  Administrator,  etc.,  Appellant. 

Plaintiff  leased  to  D.,  defendant's  intestate,  certain  rooms  in  her  house, 
with  toble  board  for  himself  and  family,  for  a  term  stated,  for  serenty 
dollars  per  week,  "  with  no  deduction  in  case  of  absence."  D.  entered 
into  possession,  but  soon  thereafter  abandoned  the  premises,  which 
remained  vacant  for  a  time,  and  then  were  re-let.  In  nn  action  to 
recover  for  the  time  the  rooms  remained  vacant,  held,  that  plaintiff's 
measure  of  damages  was  not  limited  to  the  profits  she  would  have  made 
had  D.  carried  out  his  contract,  but  that  she  was  entitled  to  recover  the 
contract  price. 

(Argued  April  17,  1895 ;  decided  April  30,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  endered  upon  an  order 
made  December  12,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JSyron  Travers  for  appellant.  The  rule  of  damages  applied 
by  the  trial  court  was  an  erroneous  one.  All  that  plaintiff 
could  recover  was  the  profits  she  would  have  made  had  defend- 
ant carried  out  his  contract.  There  was  no  evidence  in  the 
case  from  which  such  profits  could  be  computed,  and  hence 
plaintiff  should  have  recovered  only  nominal  damages. 
{Appleby  v.  Ins,  Co.,  54  N.  Y.  253,  260 ;  Parr  v.  Village  of 
Greenhush,  112  id.  246;  Butler  v.  Butler,  77  id.  472,  475; 
Lord  V.  Thomas,  64  id.  107 ;  Clark  v.  MarsigUa,  1  Den. 
317;  Sedg.  on  Dam.  [8th  ed.]  §§  609,  610,  613,  618;  Devlin 
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V.  Mayor,  etc.,  63  N.  Y.  8 ;  Kidd  v.  McCormick,  83  id.  391 ; 

Wak^man  v.  IT.,  etc,,  Mfg.  Co.,  101  N.  Y.  205 ;  Kelly  v.  F. 
B.  C.  Co,,  67  Barb.  183 ;  Lydecker  v.  Valentine,  71  Hun, 
194 ;  De  Lavellette  v.  Wendt,  11  id.  432  ;  Wetmore  v.  Jaffray^ 
9  id.  140 ;  Wilson  v.  Martin,  1  Den.  602  ;  Spencer  v.  Ilal- 
stead.  Id.  606  ;  Tuers  v.  Titers,  100  N.  Y.  196,  202 ;  neming- 
way  V.  Poxtcher,  98  id.  281  ;  T,  JST.  Bank  v.  Darragh,  3  T. 
&  C.  138.)  The  judgment  cannot  be  sustained  because  the 
agreement  provided  that  "  there  should  be  no  deduction  from 
the  contract  price  ])er  week  in  case  of  absence."  {Dwight  v. 
G.  Ins.  Co.,  103  N.  Y.  341;  Groat  V.  GiU,  61  id.  431; 
Pardee  v.  Fish,  60  id.  265,  269.)  The  questions  asked  by 
plaintiff's  counsel,  attempting  to  prove  her  profits,  were  prop- 
erly excluded.  {Tooley  v.  Bacon,  70  K.  Y.  34  ;  We^t  v.  Vaji 
Tuyl,  119  id.  620;  Clark  y.  Post,  113  id.  17,  27;  Vander- 
slice  V.  Newton,  4  id.  130  ;  Winterviute  v.  Cooke,  73  id.  107  ; 
Squier  v.  Gould,  14  Wend.  159  ;  Molony  v.  Bows,  15  How. 
Pr.  261 ;  Parsons  v.  Sutton,  m  N.  Y.  96 ;  Tho'mpson  v. 
Gould,  16  Abb.  Pr.  [N.  S.]  424 ;  T.  Co.  v.  Bradsl^xo,  2a 
111.  App.  1 ;  Milhank  v.  Jones,  141  X.  Y.  340 ;  Goodxoin 
V.  Wertheimer,   99   id.   149  ;    Bruce  v.  Burr,  67   id.   237  \ 

Wangler  v.  /S^m??/!!,  90  id.  38.) 

William  D.  Leonard  for  respondent.  The  complaint  was 
good,  and  the  motion  to  dismiss  was  properly  denied.  {Ken- 
ney  v.  N.  Y.  C.  R.  R.  Co.,  49  Hun,  435 ;  Thayer  v.  Marsh, 
75  N.  Y.  340.)  The  evidence  establishes  the  cause  of  action. 
{Wetmore  v.  Jaffray,  9  Hun,  140.)  Defendant  cannot  be 
heard  to  complain  that  plaintiff  has  failed  to  prove  what  it 
would  have  cost  her  to  perform  the  contract.  {BetheU  v. 
Matthews,  13  Wall.  1.) 

Haight,  J.  This  action  was  brought  to  recover  for  board 
and  lodging  furnished  by  the  plaintiff  to  the  defendant's  intes- 
tate, Henry  E.  Davies. 

It  appears  that  the  plaintiff  let  to  Davies  rooms  on  the 
second  floor  of  her  residence.  No.  34  West  51st  street  in  the 
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city  of  New  York,  consisting  of  a  parlor,  two  bed  rooms  and 
connecting  bath  for  the  occupancy  of  himself  and  family,  con- 
sisting of  a  wife  and  son,  from  the  5th  day  of  November,. 
1890,  to  the  first  day  of  June,  1891,  with  table  board  for  the 
sura  of  $70  per  week  ^oith  no  deduction  in  case  of  absence ; 
that  Davies  entered  into  possession  of  the  premises  at  the  time 
mentioned  and  continued  until  Thanksgiving  day,  at  which 
time  he  abandoned  the  premises  and  went  away.  The  prem- 
ises remained  vacant  until  the  first  of  January,  at  which  time 
the  plaintiff  re-let  them  to  four  people  for  $75  per  week. 
Davies  paid  for  the  time  that  he  occupied  the  premises  and  na 
longer.  A  verdict  was  directed  in  favor  of  the  plaintiff  for 
the  time  that  the  premises  remained  vacant  at  $70  per  week, 
the  contract  price. 

The  appellant  contends  that  an  improper  measure  of  dam- 
ages was  adopted,  and  that  all  that  the  plaintiff  could  prop- 
erly recover  under  the  circumstances  were  the  profits  she 
would  have  made  had  Davies  carried  out  his  contract.  This 
would  doubtless  be  the  rule  as  to  the  measure  of  damagea 
were  it  not  for  the  provisions  of  the  contract  that  no  deduc- 
tion should  be  made  in  ease  of  absence.  Here  we  have  au 
express  provision  fixing  the  term,  the  amount  to  be  paid  per 
week  without  deduction,  etc.  Under  such  a  contract  we  think 
the  price  agreed  upon  becomes  the  proper  measure  of  dam- 
ages. In  this  connection  it  is  further  contended  that  the  pro- 
vision "  with  no  deduction  in  case  of  absence  "  should  be  con- 
strued to  mean  that  there  should  be  no  deduction  so  long  as 
Davies  kept  his  agreement,  but  this  construction  would  permit 
Davies  to  avoid  the  provisions  of  the  contract  by  his  own 
breach  thereof,  and  such  it  does  not  appear  to  us  was  the  inten- 
tion of  the  parties.  But  suppose  we  should  so  construe  it. 
We  find  no  evidence  in  the  record  that  Davies  ever  terminated 
the  contract,  or  that  he  gave  notice  that  he  would  no  longer 
occupy  the  premises.  He  left  and  went  away,  it  is  true,  but 
he  might  have  returned  the  next  day,  the  next  week,  or  even  the 
next  month,  and  continued  his  occupancy  of  the  premises,  and 
the  plaintiff  in  the  meantime  would  be  required  to  keep  hia 
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rooms  ready  for  hira.  Under  such  circumstances  it  would 
appear  to  be  unjust  to  deprive  the  plaintiff  of  the  benefit  of 
her  contract. 

It  further  appears  that  upon  the  trial  the  plaintiff  offered 
to  show  her  profits  from  the  people  that  occupied  the  prem- 
ises after  the  first  of  January,  and  as  to  whether  they 
were  greater  or  less  than  that  which  she  would  have  derived 
from  Davies  had  he  continued  to  occupy  them.  This  was 
objected  to  by  the  defendant  without  stating  any  grounds  for 
the  objection,  and  tlie  same  was  sustained.  She  further 
attempted  to  show  what  it  would  have  cost  her  per  week  to 
provide  table  board  for  Davies  and  his  family.  This  was  also 
objected  to  by  the  defendant  and  the  evidence  was  excluded. 
Had  this  evidence  been  received  it  might  have  appeared  that 
the  plaintiff's  profits  from  the  four  boarders  after  the  first  of 
January  were  the  same  as  they  would  have  been  had  Davies 
and  his  family  continued  to  occupy  the  premises,  and  tliat  the 
plaintiff's  expenses  in  providing  table  board  for  Davies  and  his 
family  were  $15  or  $20  per  week,  from  which  a  deduction 
might  have  been  made  from  the  contract  price  of  $70  per 
week.  But  the  defendant  interposed  an  objection  to  this  evi- 
dence and  caused  it  to  be  excluded.  After  so  excluding  it, 
we  think  he  is  in  no  position  to  insist  that  the  plaintiff's 
recovery  be  limited  to  her  profits.  As  we  have  seen,  no 
ground  was  stated  for  the  objections  to  the  evidence.  The 
complaint  was  in  due  form  to  recover  for  board  and  lodging. 
If,  upon  the  trial,  the  plaintiff  consented  to  forego  her  claim 
to  the  contract  price  of  $70  per  week  without  deduction  in 
case  of  absence,  and  permit  a  deduction  therefrom  of  her 
costs  for  table  board,  the  defendant  ought  not  to  complain, 
or  be  permitted  to  defeat  her  right  to  recover,  because  the 
complaint  did  not  demand  that  particular  measure  of  relief. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Geobge  a.  Ottnningham,  Eespondent,  v.  Albert  Pabkeb  et 
al.,  as  Executors,  etc.,  Appellants,  et  al.,  Kespondents. 

Where  a  devise  contains  a  clause,  in  terms  a  condition,  that  the  devisee  pay 
certain  legacies,  in  the  absence  of  any  provision  for  re-entry  or  forfeiture, 
or  of  anything  to  support  an  inference  that  the  testator  intended  the 
estate  to  depend  upon  performance  of  the  requirement,  the  words  used 
will  be  held  to  import  a  covenant,  not  a  condition. 

D.,  by  his  will,  after  directing  the  payment  of  his  debts  by  his  executor, 
and  after  giving  various  legacies,  devised  and  bequeathed  all  the  residue 
of  his  estate,  real  and  personal,  to  his  son  A.,  *'on  the  condition  and 
proviso  that  he  pay  "  the  said  legacies  within  four  years  after  the  death 
of  the  testator,  and  the  real  estate  so  devised  to  A.  was  charged  with 
the  payment  of  the  same.  A.  was  appointed  executor;  he  accepted  the 
devise  and  went  into  possession  of  the  real  estate,  but  did  not  pay  the 
legacies  within  the  four  years.  At  the  death  of  D.  his  personalty  was 
insufficient  to  pay  his  debts.  In  an  action  brought  by  creditors  of  the 
decedent  under  the  Code  of  Civil  Procedure  (§  1844,  et  8eq.)to  reach  and 
apply  .the  real  estate  to  the  payment  of  their  debts,  held,  that  the  failure 
to  pay  the  legacies  did  not  work  a  forfeiture  of  the  devise,  nor  did  the 
direction  to  the  executor  to  pay  the  debts  operate  to  charge  the  debta 
upon  the  land  so  devised  to  him. 

A.,  before  the  commencement  of  the  action,  procured  a  loan  from  H.,  and 
gave  to  him  a  mortgage  upon  the  land  to  secure  the  same.  H.  took  the 
same  in  good  faith  and  without  actual  notice  of  unpaid  debts.  Held, 
that  the  lien  of  the  mortgage  was  valid,  and  as  between  the  holders 
thereof  and  the  creditors  the  former  were  entitled  to  a  preference  in  the 
payment  of  the  mortgage  out  of  the  proceeds  of  the  sale  of  the  land. 

(Argued  April  17,  1895;  decided  April  30, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  19, 1894,  which  affirmed  a  judgment  in  favor 
of  plaintiflFs  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Emory  A.  Chase  for  appellant.  Such  a  construction  should 
be  given  to  the  will  as  to  prevent  partial  intestacy.  (2  Kedf . 
on  Wills,  442;  Schutt  v.  Moll,  132  N.  T.  122;  Vernon  v. 
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Vernon,  53  id.  351 ;  Provost  v.  Calyer,  62  id.  210 ;  Byrnes 
V.  Baer,  86  id.  210;  Van  Derpoel  v.  Loew,  112  id.  167.) 
The  will  should  be  so  construed  as  not  to  disinherit  an  heir. 
{Scott  V.  Guernsey,  48  N.  Y.  106.)  Such  a  construction 
should  be  given  to  the  will,  if  possible,  as  to  avoid  a  forfeiture. 
{Graves  v.  Deterling,  124  N.  Y.  447 ;  Johnson  v.  Gurly,  5 
Tex.  222 ;  Iloyt  v.  KimbaU,  49  N.  H.  322 ;  Board,  etc.,  v. 
Trustees,  etc,,  63  111.  204 ;  Johnson  v.  Valentine,  4  Sandf .  36.) 
Such  a  construction  should  be  given  to  the  will  as  to  carry  out 
the  intention  of  testator.  {Avery  v.  iV.  Y,  C,  <&  H.  R,  R. 
R.  Co,,  106  N.  Y.  154 ;  Bank  of  Montreal  v.  Ricknagel,  109 
id.  482 ;  Lindsey  v.  Lindsey,  45  Ind.  552  ;  -  Graves  v.  Deter- 
ling,  120  N.  Y.  447;  Post  v.  Weil,  115  id.  361.^  The  testa- 
tor did  not  intend  to  make  the  payment  of  the  legacies  a  con- 
<iition  precedent  to  the  title  vesting  in  Alexander.  {Post  v. 
Weil,  115  N.  Y.  366;  Countryman  v.  Deck,  13  Abb.  [N.  C] 
110 ;  Avery  v.  N,  Y.  O.  (&  IL  R.  R,  R,  Go,,  106  N.  Y'.  142 ; 
Clement  v.  Burtis,  121  id.  708  ;  Graves  v.  Deterling,  120  id. 
457.)  The  courts  have  already  construed  language  similar  to 
that  in  this  will  as  a  covenant  and  not  a  condition.  {Loder  v. 
Hatfield,  71  N.  Y.  92 ;  Zweigle  v.  Holman,  75  Hun,  377.) 

John  A,  Gri^swold  for  respondent.  By  the  condition  of 
the  devise  of  the  farm  to  Alexander,  the  title  to  the  farm 
under  the  will  never  did  and  never  could  vest  in  Alexander 
without  performance  of  the  conditions  upon  which  it  was 
devised.  He  was  only  devised  the  farm  on  the  condition  and 
proviso  that  he  pay  the  legacies  within  four  years  after  the 
death  of  the  testator.  {Ilogeboonn  v.  Ilall,  24  Wend.  146 ; 
Harris  v.  Fly,  7  Paige,  421 ;  Birdsall  v.  Hewlett,  1  id.  32 ; 
4  Kent's  Comm.  126-128 ;  Dodge  v.  Manning,  1  N.  Y.  298.) 
Whether  the  condition  of  the  devise  was  precedent  or.  subse- 
quent, the  land  was  vested  in  the  heirs  at  law,  and  they  were 
in  possession  at  the  time  of  the  trial,  and  they  only  were 
interested  in  the  proceeds.  {Plumb  v.  Titbbs,  41  N.  Y.  442 ; 
Hogehoom  v.  Hall,  24  Wend.  146  ;  4  Kent's  Comm.  126, 130.) 
The  debts  of  the  testator  were  charged  by  the  will  on  the  real 
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estate  devised.  {Reynolds  v.  Reynolds^  16  N.  Y.  257 ;  Brown 
V.  Knapp^  79  id.  136.)  Tlie  debts  of  the  testator  in  this  case 
were  charged  on  the  real  estate  because  the  testator  must  have 
known  that  the  personal  estate  was  entirely  insufficient  to  pay 
his  debts.  (2  Perry  on  Trusts,  570 ;  Munson  v.  Munson^  8 
Abb.  [N.  C]  123.)  Hamilton  when  he  took  the  mortgage  had 
constructive  notice  of  the  terms  of  the  will,  the  immediate 
source  of  title  of  his  grantor,  and,  therefore,  was  not  a  pur- 
chaser in  good  faith  under  section  1853  of  the  Code.  (2  Pom. 
Eq.  Juris.  §§  626,  627,  628 ;  Hogeloom  v.  Hall,  24  Wend. 
146 ;  Elwood  v.  Diefendorph^  5  Barb.  398 ;  Harris  v.  Fly^ 
7  Paige,  421 ;  Code  Civ.  Pro.  §  2633 ;  74  Hun,  278.) 

Finch,  J.  The  plaintiflF's  complaint  is  framed  for  a  recov- 
ery under  the  provisions  of  tlie  Code  allowing  actions  against 
devisees  or  heirs  at  law  for  the  purpose  of  applying  real  estate 
descended  or  devised  to  the  payment  of  the  general  debts  of 
the  intestate  or  testator.  There  are  two  modes  of  reaching  that 
result,  differing  in  the  form  and  character  of  the  proceeding, 
and  also  in  the  scope  of  the  ultimate  relief.  Within  three 
years  from  the  granting  of  letters  creditors  may  apply  to  the 
surrogate  by  a  petition  setting  forth  the  prescribed  facts  and 
asking  for  a  sale  of  the  land  and  an  application  of  the  pro- 
ceeds. Such  a  sale  carries  the  title  of  the  decedents,  unaf- 
fected by  the  acts  of  heirs  or  devisees,  except  that  where  no 
letters  have  been  issued  within  four  years  after  the  death  of 
the  testator  or  intestate  a  purchaser  or  mortgagee  from  an 
heir  or  devisee  in  good  faith  and  for  value  is  protected. 
(Code,  §  2777.)  This  proceeding  was  not  taken  by  the  credit- 
ors, and  the  prescribed  three  years  having  elapsed  could  not 
be  taken,  and  so  the  creditors  resorted  to  the  second  method 
provided  and  brought  this  action  under  section  1837  and  those 
which  follow.  But  the  resulting  sale  has  a  greater  respect  for 
the  rights  of  those  claiming  under  the  heir  or  devisee  than  is 
given  by  the  proceeding  within  three  years  l>efore  the  surro- 
gate. If  the  land  has  not  been  aliened  the  debt  may  be  col- 
lected out  of  it,  and  the  judgment  as  a  lien  has  priority  over 
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a  judgment  against  the  heir  or  devisee  for  his  individual  debt 
or  demand  (§  1852),  but  the  right  of  a  purchaser  in  good  faith 
and  for  value  is  explicitly  saved  and  protected  although  he 
claims  under  the  heir  or  devisee.  (§  1853.)  With  this  under- 
standing we  are  prepared  to  consider  the  cliaracter  of  the 
remedy  in  its  application  to  the  facts  disclosed. 

The  debtor  and  testator  was  Daniel  Whitford.  By  his  will 
he  made  a  devise  to  his  son  Alexander  in  these  words :  "  I 
give,  devise  and  bequeath  unto  my  beloved  son  Alexander 
Whitford  all  the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal,  of  what  nature  or  kind  soever,  to  have 
and  to  hold  the  same  to  him,  his  heirs  and  assigns  forever,  on 
the  condition  and  proviso  that  he  pay  to  the  above-named 
legatees  respectively  the  legacies  herein  given  within  the 
period  of  four  yeare  after  my  decease,  without  interest ;  and 
the  real  estate  so  devised  to  my  son  Alexander  Whitford  is 
charged  with  the  payment  of  the  same."  This  devise  the  son 
accepted  and  went  into  possession  of  the  land,  becoming 
thereby  liable  to  payment  of  the  legacies,  amounting  to  about 
one  thousand  dollars.  Letters  testamentary  were  issued  to 
Alexander  June  25,  1888.  He  borrowed  of  one  Hamilton  on 
April  Ist,  1890,  the  sum  of  $2,200,  and  secured  the  loan  by 
his  bond  and  a  mortgage  on  the  land  devised,  in  which  his 
wife  joined.  Hamilton  is  dead,  but  his  executors  defend  in 
his  behalf.  Alexander  is  dead,  leaving  a  widow  and  one 
daughter,  Eldora,  who  is  made  a  defendant.  After  his  death 
the  heire  of  Daniel  claimed  the  land  as  forfeited  to  them 
because  of  Alexander's  omission  to  perform  the  condition  of 
paying  the  legacies  within  the  prescribed  four  years,  and  were 
let  into  possession  under  an  arrangement  not  at  all  material 
since  the  mortgagee,  whose  rights  are  here  involved,  was  no 
party  to  it  and  unaffected  by  it.  Under  a  decree  in  this  action 
the  land  has  been  sold,  and  the  sole  remaining  controversy  is 
over  the  priority  of  right  in  the  proceeds  as  between  the  gen- 
eral creditors  of  Daniel  and  the  holders  of  the  Hamilton  mort^ 
gage.  The  courts  below  have  given  a  preference  to  the 
creditors,  proceeding  upon  the  theory  that  the  devise  to  Alex- 
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ander  was  forfeited  and  tlie  land  descended  to  the  five  heirs 
of  Daniel,  of  whom  Alexander  was  one,  and  that  as  to  four- 
fifths  of  the  land  the  Hamilton  mortgage  was  never  a  lien. 

It  was  conceded,  at  least  by  the  respondent's  line  of  argu- 
ment, that  the  judgment  preferring  the  creditors  to  the  mort- 
gagee can  only  be  sustained  upon  one  of  two  theories :  either 
that  Alexander  lost  the  premises  by  forfeiture,  or  that  the 
general  debts  were  by  the  will  charged  on  the  land.  In  the 
one  case  the  mortgage  lien  is  gone  as  to  four-fifths  of  the  land, 
and  in  the  other  is  made  by  the  will  subject  to  the  priority  of 
the  creditors ;  but  if  neither  proposition  be  correct,  it  follows 
that  the  mortgagee,  who  has  been  found  to  have  taken  the 
security  in  good  faith  and  for  value  and  without  actual  notice 
of  unpaid  debts  of  the  testator,  can  hold  and  enforce  his  lien 
against  the  creditors  in  the  present  action. 

There  is  no  room  for  reasonable  doubt  that  the  devise  to 
Alexander,  whether  the  condition  of  payment  of  legacies  be 
deemed  precedent  or  subsequent,  did  not  involve  a  forfeiture 
as  the  consequence  of  a  failure  to  pay.  The  whole  subject 
was  considered  in  Graves  v.  Deterling  (120  N.  Y.  447)  and 
the  authorities  reviewed,  and  the  existing  rule  was  affirmed 
that  where  there  is  no  provision  for  re-entry  or  forfeiture  and 
nothing  to  support  an  inference  that  the  estate  was  intended 
to  depend  upon  performance  of  the  condition  the  words  used 
will  be  held  to  import  a  covenant  and  not  a  condition.  Here 
there  is  no  express  provision  for  a  forfeiture,  no  disposition 
consequent  upon  such  a  result  or  contemplating  it  in  any 
manner,  but  on  the  contrary  an  explicit  charge  of  the  legacies 
upon  the  land  in  the  hands  of  the  devisee. 

Nor  is  there  any  reasonable  doubt  that  the  will  in  this  case 
did  not,  by  its  terms  or  language  merely,  operate  to  charge 
the  debts  upon  the  land.  The  contention  of  the  learned 
counsel  for  the  respondent  is  that  the  will  first  directs  pay- 
ment of  debts  and  expenses  by  the  executor,  and  then  after 
bequeathing  certain  legacies  gives  the  rest,  residue  and 
remainder  to  Alexander,  who  is  made  executor,  and  that  the 
direction  to  him  to  pay  operates  to  charge  the  debts  upon  the 
SiCKELS — ^VoL.  CI.  5 
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land.  There  are  some  early  cases  which  the  learned  counsel 
cites  tending  toward  his  conclusion,  but  the  subject  has  been 
since  discussed  in  this  court  in  a  great  many  aspects  and  the 
rule  declared  that  such  language,  in  and  of  itself,  is  not  suffi- 
cient to  produce  the  cliarge.  In  l7i  re  Rochester  (110  N.  Y. 
159),  that  was  said  although  there  was  the  usual  formal  clause 
directing  payment  of  debts,  a  general  residuary  clause,  and  an 
appointment  as  executor  of  one  of  the  devisees  of  such 
residue.  And  the  general  subject  was  further  discussed  in 
Brill  V.  WrigU  (112  N.  Y.  130).  While  it  appears  that  at 
the  death  of  Daniel  Whitford  his  personal  estate  was  insuffi- 
cient to  pay  debts,  it  is  nqt  shown  what  his  financial  condition 
was  when  he  made  his  will,  or  the  disproportion,  if  any, 
between  debts  and  assets.  No  such  extrinsic  facts  were 
proved  as  to  warrant  the  inference  claimed,  even  if  the  ques- 
tion as  to  debts  is  identical  with  that  as  to  legacies.  {Brigga 
V.  Carroll^  117  N.  Y.  288.)  Indeed,  the  plaintiff's  complaint 
itself  alleges  that  none  of  the  debts  were  charged  upon  the 
land. 

It  follows  that  the  distribution  made  proceeded  upon  a 
wrong  principle  and  disregarded  the  rights  of  the  mortgagee. 

The  judgment  should  be  reversed  so  far  as  appealed  from 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

Selio  Maass   et  al..  Appellants,  v,  Abraham   Falk  et  al., 

Respondents. 

The  firm  of  F.  Bros.  &  Co.  being  indebted  to  certain  banks  on  promissory- 
notes  not  yet  due,  and  being  in  financial  trouble,  advised  the  banks  of 
that  fact,  and  entered  into  an  agreement  with  them,  in  pursuance  of 
which  the  banks  surrendered  the  notes  and  received  in  place  thereof  the 
firm  notes  payable  on  demand,  also  an  instrument  in  writing,  by  the 
terms  of  which  the  firm  transferred  to  the  banks  as  security  all  its  stock 
in  trade  and  fixtures,  with  authority  to  hold  and  sell  the  same  and  apply 
the  net  proceeds  to  the  payment  of  the  notes;  any  surplus  to  be  paid 
over  to  the  firm  or  its  assigns.  The  banks  took  immediate  possession  of 
the  property  so  transferred,  sold  the  same  and  applied  the  net  proceeds 
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ratably  to  the  payment  of  the  notes,  such  proceeds  not  being  sufficient 
to  pay  the  whole  indebtedness.  In  an  action  by  certain  judgment 
creditors  of  the  firm  to  set  aside  the  transfer  as  being  fraudulent  and 
void  against  creditors  these  facts  appeared:  On  the  next  day  after  the 
transaction  said  firm  executed  to  other  creditors  various  similar  transfers 
which,  as  a  whole,  covered  all  the  remaining  property  of  the  firm. 
These  transfers  bore  the  same  date  as-  the  one  in  question.  No  general 
assignmeiU  for  the  benefit  of  creditors  was  made  by  the  firm.  The  trial 
court  found  that  at  the  time  of  the  tmnsfer  and  delivery  of  the  property  to 
the  banks  neither  of  them  had  any  knowledge  of  any  other  transfer  or 
intended  transfer  by  the  firm,  and  that  the  transaction  was  without 
intent  to  hinder,  defraud  or  delay  creditors.  Held,  that  the  complaint 
was  properly  dismissed*,  that  so  far  as  the  evidence  disclosed  there  was 
no  relation  or  connection  between  the  transaction  with  the  banks  and 
those  with  other  creditors,  and  so  they  could  not  be  considered  as  one 
and  the  same  transaction,  and  there  was  no  violation  shown  of  the  pro- 
hibition of  the  General  Assignment  Act  (§  80,  chap.  503,  Laws  of  1887) 
prohibiting  preferences  in  such  an  assignment  exceeding  one- third  of 
the  value  of  the  assigned  estate. 
Tt  8eems,  that  had  there  been  a  general  assignment  by  the  firm,  and  the 
transaction  with  the  banks  constituted  an  undue  preference,  plaintiffs' 
action  was  not  the  proper  remedy;  that  instead  of  an  action  in  their  own 
behalf,  it  should  have  been  in  behalf  of  all  the  creditors  excluded  by  the 
transfers  from  a  share  in  the  debtora'  assets,  to  secure  to  them  a  ratable 
distribution  of  two-thirds  thereof. 


(Argued  April  18,  1895;  decided  April  30,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  upon 
an  order  made  June  12,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  dismissing  the  complaint. 

This  is  an  action  by  certain  judgment  creditors  of  the  firm 
of  Falk  Brothers  &  Co.  to  set  aside,  as  being  void  and  fraudu- 
lent as  to  them,  a  certain  transfer  of  property,  wliich  had  been 
made  by  the  judgment  debtors  to  the  tliree  defendant  banks. 
The  instrument  of  transfer  referred  to  in  the  complaint,  after 
reciting  the  indebtedness  of  Falk  Brotliers  &  Company  to  the 
three  banks,  proceeded  to  transfer  to  the  banks  all  tlie  goods, 
wares  and  merchandise,  stock  in  trade  and  fixtures  of  Falk 
Brothers  &  Co.  in  their  store,  "  to  have  and  to  hold  to  the  said 
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banks  as  security  for  the  said  indebtedness  to  them  respectively, 
with  authority  to  the  said  banks  to  liold  and  sell  the  same  at 
public  or  private  sale  *  *  *  and  after  payment  of  the 
expenses  of  such  sales  and  the  said  indebtedness  to  said  banks, 
with  interest  in  full,  or  ratably,  *  *  *  to  render  the 
overplus  to  said  firm  or  its  assigns/'  That  instrument  was 
made  and  dated  on  the  27th  day  of  March,  1S91,  and  under 
the  following  circumstances :  The  firm  was  indebted  to  the 
three  defendant  banks  upon  promissory  notes  in  sums  of 
money  aggregating  $88,832.  In  the  evening  of  March  27th, 
1891,  one  of  the  firm  of  Falk  Brothers  &  Company  had  a 
meeting  with  the  representatives  of  the  three  banks  at  the 
house  of  his  counsel ;  the  banks  having  been  informed  that 
the  finn  was  in  financial  trouble,  through  their  Southern  house. 
Xone  of  the  promissory  notes  held  by  the  banks  were  then 
due  ;  but  it  was  agreed  that  they  should  all  be  surrendered  to 
the  firm  and  that  each  bank  should  take  back,  in  satisfaction 
of  the  notes  surrendered,  a  note  for  the  amount  owing  to  it 
upon  the  notes  surrendered,  less  the  rebate  of  interest  for  the 
time  they  had  to  run.  The  pajment  of  the  three  new  notea 
was  to  be  secured  by  a  mortgage  upon  certain  personal  prop- 
erty belonging  to  the  firm.  That  agreement  was  immediately 
carried  into  effect  by  the  execution  and  delivery  of  three 
promissory  notes  to  the  three  banks,  payable  on  demand,  Mrith 
interest;  by  the  surrender  and  satisfaction  of  the  old 
notes  and  by  the  execution  and  delivery  of  the  instrument 
above  mentioned.  The  banks  took  immediate  possession  of 
the  property  mentioned  in  the  instrument  of  transfer  and  in 
pursuance  of  its  authority  sold  the  same  and  applied  the  pro- 
ceeds, ratably,  to  the  payment  of  the  amount  owing  to  each 
upon  their  notes.  The  proceeds  of  the  sale,  after  deducting 
expenses,  were  not  quite  sufficient  to  satisfy  the  indebtedness 
to  the  banks.  It  further  appears  that,  upon  the  day  following 
this  transaction  with  the  banks,  the  firm  of  Falk  Brothers 
made  several  assignments  to  certain  other  of  their  creditors 
of  various  claims  and  accounts  and  they  assigned  to  one  of 
their  firm,  "  as  guardian,"  the  overplus,  if  any,  mentioned  in 
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each  of  such  assignments,  to  pay  the  amount  of  an  indebted- 
ness mentioned.  As  the  result  of  the  transfers  effected  by  all 
of  these  instruments,  all  of  the  property  of  Falk  Brothers  & 
Co.  was  appropriated  to  the  discharge  of  their  indebtedness 
to  the  particular  creditors  described.  It  was  found  as  a  fact 
by  the  trial  court,  that,  at  the  time  of  the  acceptance  of  the 
demand  notes  and  the  execution  of  the  instrument  in  question 
and  the  delivery  of  the  possession  of  the  property  therein  con- 
tained, none  of  the  defendant  banks  had  any  knowledge  or 
notice  of  any  other  transfer,  or  intended  transfer,  of  any  prop- 
erty or  assets  by  the  defendants  Falk.  It  was  also  found  as  a 
fact,  that  no  general  assignment  of  the  estate  of  the  defend- 
ants Falk,  for  the  benefit  of  their  creditors,  was  made  by  them ; 
that  the  agreement  between  the  defendants  Falk  and  the  three 
banks,  and  the  transaction  between  them  in  pursuance  of  such 
agreements,  were  without  any  intent  to  hinder,  or  defraud,  or 
delay  the  plaintiffs,  or  any  creditor  of  the  defendants  Falk. 
The  complaint  was  dismissed  upon  the  merits  at  the  Special 
Term  and  upon  appeal  to  the  General  Term  the  judgment 
entered  upon  that  dismissal  was  affirmed. 

Isaac  H.  Maynard  for  appellants.  The  several  instru- 
ments executed  by  the  Falks  and  dated  March  27, 1891,  were, 
within  the  meaning  of  the  law,  a  general  assignment  and, 
therefore,  void,  because  not  executed  in  conformity  with  the 
statute  relating  to  general  assignments  for  the  benefit  of  cred- 
itors, and  also  because  they  secured  to  the  creditors  in  whose 
favor  they  were  executed  a  preference  prohibited  by  the 
statute.  {U,  S.  v.  Clark^  1  Paine,  629;  Moore  v.  Churchy 
70  Iowa,  208 ;  Winner  v.  Hoyt,  66  Wis.  204 ;  White  v.  Cotz 
havsen^  129  U.  S.  329;  Tillon  v.  Britton,  4  Halst.  138; 
Horn  V.  Ketdias^  46  N.  Y.  605;  King  v.  Qustafson^  80 
Iowa,  207;  Sutherland  y,  Bradner,  116  K  Y.  410;  Good- 
rich V.  Downs,  6  Hill,  438 ;  Barmy  v.  Oriffen,  2  N.  Y.  365  ; 
CoUomh  V.  Caldwell,  16  id.  484 ;  Leitch  v.  Hollister,  4  id. 
211 ;  Knapp  v.  McGowan,  96  id.  75 ;  BogersY.  Rogers,  111 
id.  228 ;  Bundy  v.  Bundy,  38  id.  410 ;   Wetmore  v.  Truslow, 
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51  id.  338  ;  Woodward  v.  James^  115  id.  346  ;  Brown  v.  Chuhhy 
135  id.  179  ;  FranJdyn  v.  Haywood,  61  How.  Pr.  43  ;  Smith 
V.  Roberts,  91  N.  Y.  470 ;  Sheldon  v.  Edwards,  35  id.  279.) 
The  transfers  were  a  fraud  upon  the  statute  governing 
assignments.  {White  v.  Cotzhausen,  129  U.  S.  329;  Fields 
V.  Geoghegaii,  125  111.  70 ;  Berger  v.  Varrellman,  127  N.  Y. 
281 ;  Manning  v.  ^<?<?^*,  129  id.  1 ;  Spellman  v.  FreedmaUy 
130  id.  421 ;  Jones  v.  Ilowland,  8  Mete.  377 ;  Power  v. 
Allston,  93  111.  587.)  The  finding  of  the  trial  court  that  the 
banks  were  ignorant  of  any  further  proposed  transfer  hj  the 
Falks  is  unsiipported  by  the  evidence.  {Parker  v.  Conner j 
93  N.  Y.  118 ;  Voshurgh  v.  Diefendorf,  119  id.  357  ;  Bank 
v.  Diefendorf,  123  id.  191 ;  ^%  v.  Doane,  139  U.  S.  166; 
Lansing  v.  Stewart,  104  id.  505  ;  7Z"aZ<e  v.  Shaiinon,  57  Hun, 
466  ;  Smith  v.  Livingston,  111  Mass.  342 ;  Oleme7itsY.  Moorey 
6  Wall.  299.)  As  the  moneys  received  by  the  banks  were 
received  in  pursuance  of  a  scheme  to  obtain  an  illegal  prefer- 
ence, the  banks  should  be  compelled  to  account  to  the  plain- 
tiffs for  the  entire  proceeds  of  the  sale.  ((7.  iV.  Bank  v. 
Seligrnan,  64  Hun,  615,  619.) 

S,  B,  Brownell,  J,  B,  Talmage  and  Charles  Strauss  for 
respondents.  Upon  the  findings  this  is  the  simple  case  of  a 
debtor  agreeing  with  his  creditor  to  further  secure  his  indebt- 
edness by  a  chattel  mortgage  without  any  element  of  fraud 
or  circumstances  from  which  fraud  can  be  inferred.  {Man- 
ning V.  Beck,  129  N.  Y.  1 ;  White  v.  Cotzhausen,  129  U.  8. 
329;  Z.  S.  B,  Co,  v.  FulUr,  110  Penn.  St.  156;  Aheggv. 
Bishop,  142  N.  Y.  286 ;  C  N.  Bank  v.  Seligman,  138  id. 
441.)  Xo  element  of  trust  was  contained  in  the  grant  to  the 
banks.  The  title  to  the  property  vested  in  the  banks  only  to 
the  extent  and  for  the  purpose  for  which  it  was  granted,  viz., 
as  security  for  the  payment  of  the  indebtedness  to  them 
respectively.  Such  provision  never  hinders  creditors,  because 
they  may  pay  the  mortgage  debt  and  take  the  property  or 
fasten  on  the  surplus.  {Brown  v.  Outhrie,  110  N.  Y.  441, 
442 ;  Greene  v.  Greene,  125  id.  506.) 
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B.  F,  Einstein  for  respondents.  The  respondents,  Falk 
Bros.  &  Co.,  as  debtors,  had  the  legal  ri^ht  to  give  a  prefer, 
ence  directly  to  their  creditors,  as  was  done  in  this  case,  in 
good  faith,  and  this  right  which  they  liad  at  common  law  was 
in  no  wise  affected  by  the  General  Assignment  Act  of  1887. 
{Manning  v.  Beck^  129  N.  Y.  1 ;  C,  N,  Bank  v.  Seligmam,y 
138  id.  441 ;  Ahegg  v.  Bishop,  142  id.  286.) 

Gray,  J.  I  am  not  disposed  to  dispute  the  proposition  of 
the  appellants,  which  has  been  so  ably  argued  by  their  coun- 
sel. If  the  transactions  between  the  lirm  of  Falk  Brothers  & 
Co.  and  the  creditors  of  that  firm,  which  resulted  in  transfers 
of  all  the  firm  property,  had  been  simultaneous  and  it  was 
plain  that,  in  their  guise,  the  debtor  firm  had,  in  fact,  made  a 
general  assignment  to  favored  creditors,  then  I  should  consider 
that  there  had  been  a  violation  of  the  provisions  of  the  statute, 
regulating  the  assignments  of  the  estates  of  debtors  for  the 
benefit  of  their  creditors.  The  prohibition  of  the  act  of  1887 
(Chap.  503,  N.  Y.  Session  Laws,  sec.  30)  against  the  creation 
of  preferences,  except  to  tlie  amount  of  one- third  in  value  of 
the  assigned  estate,  cannot  be  evaded  by  resort  to  instrumen- 
talities, which,  however  independent,  are  merely  parts  of  a 
plan,  through  which  certain  creditors  secure  a  preference  in 
payment  and  the  distribution  of  the  debtor's  assets  as  intended 
by  the  statute  is  prevented.  Such  a  scheme  between  a  debtor 
and  some  of  his  creditors  would  be  as  intolerable  an  evasion 
of  the  statute,  as  would  be  a  transaction  where  the  particu- 
lar instrumentality,  resorted  to  between  the  parties  to  secure 
the  undue  preference,  was  a  transfer  of  property  made  inde- 
pendently, but  in  contemplation  of  a  general  assignment.  If 
it  were  the  fact  that  the  defendant  banks  knew  of  their 
debtors'  intention  subsequently  to  aocomplish  an  assignment 
of  their  whole  estate  to  favored  creditors,  then  we  might 
regard  the  transaction  with  them,  on  the  evening  of  March 
27th,  as  one  of  the  instrumentalities  for  evading  the  statute 
and  for  working  a  fraud  upon  creditors.  But  there  was  no 
general  assignment  under  the  statute  by  the  Falks  and  the 
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finding  to  that  effect  is  in  accord  with  the  facts  of  the  case  ; 
although,  as  a  matter  of  fact,  through  the  various  transfers, 
the  debtors  have  disposed  of  all  of  their  property. 

The  evidence  does  not  bear  out  the  plaintiffs'  proposition, 
nor  establish  the  existence  of  any  scheme  as  between  these 
banks  and  Falk  Brothers.  Before  discussing  that  part 
of  the  case,  I  may  observe  that  if  it  were  true  that  the 
transaction  witli  these  banks  constituted  an  undue  and  illegal 
preference  and  there  was,  as  it  is  also  in  substance  alleged  and 
as  it  has  been  argued,  a  general  assignment  by  the  debtors 
Falk  of  their  property,  which  was  in  evasion  of  the  statute 
and  in  violation  of  its  provisions  simply  because  creating 
preferences  contrary  to  the  provisions  of  the  statute,  then  the 
plaintiffs  have  not  pursued,  in  my  judgment,  the  proper 
remedy.  In  such  a  case  they  should  come  into  the  court  and 
ask  its  equitable  aid  to  secure  to  themselves  and  the  other 
creditors,  who  were  excluded  by  these  instruments  from  a 
share  in  the  debtors'  assets,  that  ratable  distribution  of  two- 
thirds  thereof,  which  the  act  of  1887  intended  they  should  in 
all  events  have.  Otherwise  they  would  by  reason  of  their 
judgments  obtain  a  preference  in  the  payment  of  their  debts, 
which  they  complain  of  as  having  been  given  by  the  debtors 
to  other  of  their  creditors.  That  is  a  position  w-hich  a  court 
of  equity  could  not  regard  with  any  favor.  The  purpose  of 
the  statute  is  to  prevent  any  preference,  other  than  that  for 
wages  or  salaries  of  employes,  beyond  one-third  of  the 
assigned  estate  and  if  that  amount  is  exceeded,  the  penalty  is 
not  the  annihilation  of  the  assignment,  but  the  reduction  of 
the  preference  to  the  prescribed  limit.  {Central  National 
Bank  v.  Seligman,  138  N.  Y.  435.)  Where  that  is  the  con- 
dition of  affairs  under  a  general  assignment  of  the  debtor's 
property,  the  remedy  of  creditors  aggrieved  by  their  debtor's 
act  is  by  an  action  in  aid  of  the  assignment  for  the  benefit  of 
the  body  of  creditors  ;  if  their  rights  are  not  asserted  by  the 
assignee.  {Spelman  v.  Freedman^  130  N.  Y.  421 ;  Bank  v. 
Sdigmany  supra;  Ahegg  v.  Bishop^  142  N.  Y.  286.)  In  such 
a  case  the  maxim  vigilantihus  et  non  dormientihus  jura  sub- 
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venivnt  cannot  be  invoked.  It  has  application  in  cases 
where  it  is  the  policy  of  the  law  to  reward  enterprise  and  to 
pnnish  indolence  and  negligence.  It  is  needless  to  observe 
that  it  cannot'  be  the  policy  of  the  law  to  encourage  an 
activity,  which  would  defeat  one  of  its  principal  objects. 
But  the  difficulty  with  this  case  is  that  it  is  not  borAe 
out  by  the  facts.  Although  the  various  instruments  of 
transfer  between  the  Falks  and  the  defendant  banks  and 
between  them  and  their  other  creditors,  all,  bore  the  same 
date,  as  matter  of  fact  the  transaction  with  the  banks, 
alone,  took  place  on  the  27th  of  March,  1891 ;  while  the  trans- 
actions with  the  other  creditors  were  upon  the  succeeding 
day.  So  far  as  the  evidence  discloses,  there  was  no  relation, 
nor  connection,  between  the  transaction  with  the  banks  and 
that  with  the  other  creditors  on  the  following  day.  None  can 
be  inferred  from  the  similarity  of  the  dates.  The  finding  of 
fact  was  that  at  the  time  of  tlie  transaction  none  of  the  banks 
had  any  knowledge,  or  notice,  of  any  other  transfer,  or 
intended  transfer,  of  any  property  by  the  Falks.  There  is 
nothing  in  the  evidence  which  shows,  or  tends  to  show,  that 
knowledge  and  the  burden  upon  the  plaintiffs  to  give  such 
proof  was  never  shifted  upon  the  defendants.  The  argument 
in  answer  assumes  that  the  plaintiffs  had  shown  that  when  the 
Falks  executed  their  transfer  to  the  banks,  they  contemplated 
insolvency  and  an  evasion  of  the  statute  respecting  assign- 
ments and  that,  therefore,  it  was  for  the  defendants  to  prove 
their  innocence  of  any  participation  in  such  a  scheme.  The 
assumption  is  wrong  not  only  in  the  facts,  but  in  the  law. 
The  proof  simply  showed  that  the  Falks,  finding  themselves 
financially  embarrassed,  hastened  to  secure  their  indebtedness  to 
the  three  banks  upon  the  unmatured  notes  and  accomplished  it 
by  taking  up  the  existing  notes  and  giving  therefor  notes  pay- 
able on  demand ;  payment  of  which  was  secured  by  a  transfer  or 
pledge  of  property ;  under  the  terms  of  which  the  banks  were 
enabled  to  proceed,  immediately,  to  take  possession  of  the 
property  covered  and,  by  a  sale,  eventually,  to  satisfy  nearly  all 
SlOKEIS — ^VoL.  CI.  6 
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their  indebtedness.  There  is  not  a  word,  nor  an  incident,  to 
show  that,  at  the  time  of  this  transaction,  the  Falks  intended 
anything  more  tlian  to  secure  the  banks  against  loss  upon  the 
notes  held.  Whether  they  had  in  mind,  at  the  time,  the  mak- 
ing of  further  transfers,  afterwards;  or  wlietlier  that  idea 
occurred  to  them  subsequently  does  not  appearand  it  is  imma- 
terial to  the  issue.  The  transaction  was  one  to  secure  the  pay- 
ment of  a  valid  and  subsisting  indebtedness  and  if  the  defendant 
banks  were  ignorant  of  any  intention  of  their  debtors  to  fol- 
low up  the  transaction  by  divesting  themselves  upon  the  next 
day  of  all  control  over  the  balance  of  their  property,  they 
cannot  be  said  to  have  been  participants  in  any  scheme  for 
the  violation,  or  evasion,  of  the  statute.  The  finding  is 
explicit  upon  the  question  of  knowledge  and  the  case,  there- 
fore, in  that  aspect,  and  as  one  where  the  creditor  simply 
obtains  security  for  the  payment  of  his  honest  debt,  comes 
within  the  authority  of  Manning  v.  Beck  (129  N.  Y.  1).  In 
that  case  the  question  was  whether  a  creditor  who  procures  a 
bill  of  sale  from  an  insolvent  debtor  in  payment  of,  or  as 
security  for,  an  honest  and  subsisting  debt,  and  in  ignorance 
of  any  intention  on  the  part  of  the  debtor  to  make  thereafter 
a  general  assignment,  can  hold  it  as  against  the  world  ;  even 
though  the  property  passing  under  the  bill  of  sale  exceeded 
one-third  of  the  assets  of  the  vendor.  There  a  father  trans- 
ferred to  his  son,  to  whom  he  was  indebted,  a  stock  of  goods 
and  fixtures  in  a  store  by  a  bill  of  sale,  in  payment  of  the 
indebtedness.  The  next  day  the  father  made  an  assignment 
for  the  benefit  of  creditors  to  an  assignee.  The  son  knew  that 
his  father  was  insolvent,  but  did  not  know  that  he  intended  to 
make  a  general  assignment.  The  preference  thus  intention- 
ally given  to  the  son  was  upheld.  It  was  said  that  "the 
statute  does  not  and  was  not  intended  to  prevent  a  creditor 
from  obtaining  payment  of,  or  a  security,  and  thereby  a 
preference,  for  his  debt,  even  from  an  insolvent  debtor  and 
when  a  court  is  asked  to  set  aside  a  security  which  is  discon- 
nected from  and  prior  to  any  general  assignment,  on  the 
ground  that  it  is  in  violation  of  the  act  in  relation  to  prefer- 
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ences  in  general  assignments,  it  at  once  becomes  a  question 
whether  the  act  was  ever  intended  to  cover  a  case,  where  the 
creditor  *  *  *  was  ignorant  of  any  existing  intention  on 
the  part  of  the  debtor  to  thereafter  perform  an  entirely  sepa- 
rate act  and  make  a  general  assignment.  It  does  not,  in  terms, 
cover  such  a  case,  and  we  think  it  sliould  not  be  tlms  extended 
by  construction."  The  decision  in  Manning  v.  Beck  is  care- 
fully reasoned  out  and  shortens  a  discussion  upon  questions 
which  were  there  considered. 

In  view  of  the  findings  and  upon  the  evidence,  the  trans- 
fers of  property  to  the  defendant  banks  and  to  the  other 
creditors  cannot  be  regarded  as  constituting  one  transaction, 
or  having  one  and  the  same  general  object.  In  the  case  of 
the  debtors,  tliere  is  nothing  but  surmise  upon  which  an  infer- 
ence can  be  rested  of  an  intention  to  evade  the  statute  by 
preferring  certain  creditors  through  a  series  of  separate  assign- 
ments or  transfers  of  property;  while  as  to  the  defendant 
banks,  there  is  no  evidence  to  charge  tliein  with  knowledge 
of  any  such  intention,  if  it  existed,  and  there  is  the  express, 
finding  that  they  had  no  knowledge  of  any  other  intended 
transfer  of  property  by  the  Falks. 

The  position  of  the  appellants  is  weak  in  several  respects. 
It  incorrectly  assumes  that  all  the  instruments  were  simultane- 
ously executed.  It  regards  the  transfer  of  the  property  to- 
the  defendants  as  a  mere  tnist  assignment;  whereas  it  was. 
actually  a  pledge  or  mortgage  of  the  property  as  security  for 
an  existing  indebtedness.  It  assumes  that  the  Falks  made  the 
transfer  in  contemplation  of  insolvency  and  with  a  design  to 
evade  the  statute,  without  any  evidence  upon  which  the 
assumption  might  rest.  It  assumes  the  existence  of  evidence 
tending  to  prove  as  a  fact  an  intention  to  hinder,  delay  and 
defraud  creditors ;  when  there  was  none,  unless  by  treating 
the  transfer  to  the  defendants  on  March  27th  and  the  subse- 
quent transfers  to  other  creditors  upon  the  following  day  as 
one  transaction ;  which,  because  preferring  certain  creditors, 
to  the  extent  of  all  their  property,  was  in  violation  of  law,  or^ 
as  it  is  said,  ^'  a  fraud  upon  the  statute." 
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I  think  it  needless  to  pursue  further  a  subject,  which  in 
recent  and  successive  decisions  has  been  in  eflEect  covered  hj 
their  discussions,  in  its  several  phases.  (See  Berger  v.  Varrel- 
mann,  127  N.  Y.  281 ;  Manning  v.  Beck^  129  id.  1 ;  Centred 
Bank  v.  Seligman^  138  id.  435,  and  Ahegg  v.  Bishop^  142 
id.  286.) 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Shepakd  Tappen,  Appellant,  v.  The  State  op  New  Yobk, 

Kespondent. 

Under  the  provisions  of  the  act  in  relation  to  public  health  (§§  62,  68, 
chap.  661,  Laws  of  1893)  authorizing  the  state  board  of  health  to  cause 
to  be  killed  any  animal  affected  with  tuberculosis,  and  directing  the 
payment  to  the  owner  of  "the  actual  value  at  the  time  of  destructMn of 
any  animal "  so  killed,  to  be  determined  by  the  Board  of  Claims,  the  owner 
is  not  entitled  to  the  value  of  the  animal  considered  as  sound  and 
unaffected  by  disease,  but  simply  its  actual  value  in  its  diseased 
condition. 

(Argued  April  19,  1895 ;  decided  April  80,  1895.) 

Appeal  from  award  by  the  Board  of  Claims,  made  Sep- 
tember 12,  1894,  which  directed  an  award  of  $1,400  in  fayor 
of  the  claimant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Myer  NuBshaum  for  appellant.  The  actual  value  at  the 
time  of  the  destruction  should  be  paid  to  the  owner.  Every 
presumption  is  in  favor  of  compensating  the  owner  where 
property  is  taken  by  the  state.  (Const,  of  N.  Y.  art.  1,  §  6 ; 
In  re  Jacobs,  98  N.  Y.  98.) 

jT.  E,  Hancock,  Attorney-General,  for  respondent.  The 
proper  measure  of  damages  was  the  actual  value  of  the  ani- 
mals as  affected  by  and  liable  to  communicate  tuberculosis  on 
account  of  being  brought  in  contact  with  other  animals. 
(Laws  of  1893,  chap.  661,  art.  4 ;  Dunlap  v.  Snyd^,  17  Barb. 
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561 ;  Brown  v.  Hohurger^  52  id.  15 ;  Smith  v.  Griswold^  15 
Hun,  273 ;  Whitney  v.  Taylor^  54  Barb.  540 ;  Van  lienaselaer 
V.  Mould,  48  Hun,  401 ;  1  Sedg.  on  Dam.  [8tli  ed.]  §  250.) 
The  Board  of  Claims  were  not  bound  by  the  evidence  of 
claimant's  witnesses  as  to  the  vahie  of  the  cattle  destroyed, 
but  were  bound  to  take  into  consideration  the  testimony  given 
concerning  their  diseased  condition,  and  to  use  their  own  judg- 
ment in  light  of  all  the  testimony  given  upon  the  triaU 
{Koehler  v.  Adler,  78  N.  T.  287  ;  Elmwood  v.  W.  U.  T.  Co., 
45  id.  549 ;  Head  v.  Ilargrave,  105  U.  S.  49,  50  ;  Patterson  v. 
Boston,  20  Pick.  159,  166 ;  Murdoch  v.  Sumner,  22  id.  156.) 

Haight,  J.  A  claim  was  filed  by  the  appellant  to  recover 
the  sum  of  $3,645,  damages  for  the  killing  of  forty  Jersey 
cattle,  owned  by  him,  by  the  board  of  health  of  the  state 
pursuant  to  the  provisions  of  chapter  661  of  the  Laws  of  1893. 
Before  the  cattle  were  killed  the  claimant  caused  them  to  be 
appraised  upon  the  basis  that  they  were  sound  and  unaffected 
by  disease.  Upon  the  trial  the  attorney-general  offered  in  evi- 
dence, without  objection,  the  official  autopsies  on  file  in  the 
oiBce  of  the  board  of  health,  of  each  animal  slaughtered,  from 
which  it  appears  that  each  was  suffering  from  the  disease  of 
tuberculosis.  The  board  so  found  as  a  fact  and  awarded  the 
claimant  $35  per  head. 

The  only  question  which  we  are  called  upon  to  consider 
pertains  to  the  measure  of  damages  adopted  by  tlie  board* 
Was  the  claimant  entitled  to  the  value  of  his  cattle  upon  the 
basis  that  they  were  sound  and  uilaffected  by  disease,  or  waa 
he  properly  limited  to  the  actual  value  in  their  diseased  con- 
dition ?  It  appears  to  us  that  the  question  is  answered  by  the 
statute.  It  provides  that  "  Tlie  actual  value  at  the  time  of 
the  destruction  of  any  animal  killed  in  pursuance  of  this 
article,  not  exceeding  in  the  case  of  a  horse  affected  with 
glanders  the  sum  of  fifty  dollars,  shall  be  paid  to  the  owner 
thereof  by  the  state ;  and  the  Board  of  Claims  shall  have 
exclusive  jurisdiction  to  hear,  audit  and  determine  any  such 
claim."     (Laws  of  1893,  chapter  661,  §  63.) 
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Actual  value  means  the  true  value.  True  value  depends 
upon  the  condition.  If  an  animal' is  diseased  it  is  not  as  valu- 
able as  it  would  be  if  sound,  and  its  true  value  can  only  be 
<letermined  upon  full  knowledge  of  all  the  facts  connected 
vith  it. 

It  appears  to  us  that  the  Board  of  Claims  adopted  the  rule  of 
damages  provided  for  by  the  statute,  and  that  the  award 
«hould  be  affirmed,  with  costs. 

All  concur. 

Award  affirmed. 


Edwin  Einstein,  Appellant,  v.  The  Koohestee   Gas  and 
Electric  Company  et  al..  Respondents. 

There  is  no  implied  authority  either  in  the  officers,  agents  or  stockholders 
of  a  corporation,  to  increase  its  capital  stock,  and  this  may  only  be 
done  in  the  manner  prescribed  by  its  charter  or  by  some  express  legisla- 
tive authority. 

Plaintiff's  complaint  alleged  in  substance  these  facts:  R.,  plaintiff's 
assignor,  being  the  owner  of  the  exclusive  right  to  sell  certain  pat- 
ented machines  and  apparatus  for  electric  lighting,  entered  into  an  agree- 
ment with  certain  persons  for  the  organization  of  a  stock  company  for 
the  purpose  of  introducing  that  method  of  electric  lighting  in  the  city 
•of  Rochester.  The  agreement  provided  that  forty-eight  per  cent  of  the 
•capital  stock  of  the  corporation  should  be  transferred  to  R.  in  considera- 
tion of  his  assignment  to  the  corporation  of  his  rights  under  the  pat- 
•ents  for  Monroe  county,  and  also  forty-eight  per  cent  of  any  increase  of 
the  capital  stock.  Defendant,  the  B.  E.  L.  Co.,  the  contemplated  corpo- 
ration, was  thereupon  organized,  and  by  a  contract  executed  between  it 
and  R. ,  the  latter  assigned  to  it  his  rights  under  the  patents  for  Monroe 
county,  and  it  agreed  that  in  case  its  capital  stock  should  be  at  any  time 
thereafter  increased  (save  a  specified  amount  of  increase  which  might  be 
issued  and  sold  for  cash)  forty -eight  per  cent  of  such  increase  would 
be  issued  and  delivered  to  R.  The  company -was  prohibited  from 
selling  any  of  its  interests  or  rights  witliout  the  consent  of  R.,  but 
the  right  of  any  stockholder  to  sell  his  stock  was  recognized. 
Subsequently  R.  assigned  all  his  rights  and  interests  to  plain- 
tiff. Thereafter  a  consolidation  was  proposed  between  said  cor- 
poration and  three  other  electric  and  gas  light  corporations  in  said 
<;ity,  but  was  abandoned  because  plaintiff  would  not  waive  his  right 
to  the  forty -eight  per  cent  of  increase  of  stock;  thereupon  the  three 
"Other  corporations  consolidated,  and  the  new  corporation  thus  organized 
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purchased  all  the  stock  of  the  B.  E.  L.  Co.,  giving  in  exchange  for  each 
share  so  purchased  five  shares  of  its  own  stock,  and  thus  it  acquired  the 
control  and  practical  ownership  of  all  the  properties  of  the  B.  E.  L. 
Co.;  the  corporate  organization  of  the  latter,  however,  was  kept  up, 
although  the  persons  constituting  its  board  of  directors  were  also 
directors  of  the  consolidated  corporation.  Plaintiff  claimed  that  the  new 
corporation  had  thus  •'  completely  absorbed,"  and  was,  to  all  intents  and 
purposes,  the  old  corporation,  and  that  through  the  process  by  which 
the  capital  stock  of  the  latter  was  acquired  by  the  former  there  was  an 
increase,  of  such  capital  stock,  and  that  plaintiff  was  entitled  to  forty- 
eight  per  cent  thereof.  On  demurrer  to  the  complaint,  held,  that  the 
facts  alleged  did  not  effect  such  an  increase  of  the  capital  stock  of 
the  B.  E.  L.  Co.  aa  entitled  plaintiff  to  the  specified  percentage  thereof; 
and  so,  that  the  demurrer  was  properly  sustained. 
Reported  below,  77  Hun,  149. 

(Argued  April  23,  1893  ;  decided  April  30,  1895.) 

Appeal  from  an  interlocutory  judgment  of  tlie  General 
Term  of  tlie  Supreme  Court  in  the  fifth  judicial  depart- 
ment, entered  upon  an  order  made  March  27,  1894,  which 
reversed  an  order  of  Special  Tierm  sustaining  a  demurrer  to 
the  complaint. 

On  defendants'  demurrer  to  the  complaint. 

This  action  is  to  compel  the  defendant,  the  Rochester  Gaa 
and  Electric  Company,  to  issue  to  the  plaintiff  four  hundred 
and  eighty  thousand  dollars,  par  value,  of  its  paid-up  stock; 
or^  in  default  thereof,  that  the  defendants  be  required  to  pay 
to  him  the  par  value  thereof. 

The  plaintiff's  assignor,  Rowley,  became  the  owner  through 
a  contract  with  the  Brush  Electric  Company,  of  Cleveland, 
O.,  of  the  exclusive  right  to  sell  dynamo  electric  machines  and 
apparatus  made  under  the  Brush  patent  for  electric  lighting 
and  electroplating.  Rowley  agreed  with  certain  persons 
in  the  city  of  Rochester  respecting  the  organization  of  a 
stock  company,  with  a  capital  of  one  hundred  thousand  dol- 
lars, for  the  purpose  of  introducing  the  Brush  electric 
light  into  that  city.  By  the  agreement  forty-eight  per  cent 
of  the  capital  stock  of  the  company  was  to  be  paid  over  to 
Rowley,  as  a.  consideration  for  an  assignment  by  him  of 
his  rights  under  the  Cleveland  contract,  and,  also,  forty-eight 
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per  cent  of  any  increase  of  •  the  capital  of  said  company. 
After  the  fonnation  of  the  Rochester  company,  under  the 
name  of  the  Brush  Electric  Light  Company  of  Rochester, 
New  York,  one  of  the  defendants  in  this  action,  a  formal 
agreement  was  executed  between  that  company  and  Rowley  ; 
through  whicli  Rowley  assigned  to  it  his  rights  under  tho 
Brush  patent  for  Monroe  county.  The  contract  contained 
this  agreement  on  the  part  of  the  company  (after  having 
recited  the  issue  and  delivery  to  him  of  forty-eight  thousand 
dollars  of  paid-up  capital  stock  as  a  consideration  for  the 
assignment),  viz  :  "  That  if  at  any  time  hereafter  the  said 
capital  stock  of  the  said  party  of  the  second  part  shall  be 
increased  (otherwise  than  for  stock  issued  for  cash  paid  there- 
for at  the  time  of  such  issue  at  par  to  the  extent  of  one 
hundred  thousand  dollars  [$100,000]  in  addition  to  the  present 
capital)  forty-eight  per  centum  of  the  par  value  of  such  increase 
shall  be  issued  and  delivered  to  said  party  of  the  first  part, 
or  his  assigns,  full  paid  up.  *  *  *  And  the  said  party  of 
the  second  part  for  itself,  successors  and  assigns,  covenants, 
promises  and  agrees  to  and  with  said  party  of  the  first  part, 
his  successors  and  assigns,  that  in  case  at  any  time  hereafter 
the  capital  stock  of  said  party  of  the  second  part  shall  be 
increased  (otherwise  than  for  cash  paid  for  the  said  increase 
at  the  time  at  par  to  the  extent  of  one  hundred  thousand 
dollars  [$100,000]  in  addition  to  the  present  capital),  that 
then  and  in  that  case  said  party  of  the  second  part  will  issue 
and  deliver  to  the  said  party  of  the  first  part,  his  successors  or 
assigns,  forty-eight  per  centum,  in  amount,  of  the  par  value 
fully  paid  up,  of  such  increase  as  a  part  of  the  consideration 
fortius  assignment.  *  *  *  It  is  expressly  agreed  between 
the  parties  hereto  that  the  party  of  the  second  part  shall  not 
sell  or  dispose  of  any  of  its  interests,  franchises  or  rights 
under  this  contract  without  the  consent  of  the  party  of 
the-  first  part,  or  his  assigns,  in  writing.  This  agreement 
shall  not,  however,  prevent  any  stockholder  from  dis- 
posing of  his  stock  if  he  elect  so  to  do."  It  was  subse- 
quent  to   the   making  of  this    latter    agreement,    that    the 
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plaintiff  became  possessed,  by  assignment,  of  Rowley's 
interest  and  rights  under  the  various  agreements.  Subse- 
quently, with  the  plaintiff's  consent,  there  was  an  increase  of 
its  capital  stock  to  the  extent  of  one  hundred  and  fifty  thousand 
dollars  in  cash,  in  addition  to  the  one  hundred  thousand  dol- 
lars stated  in  the  contract  between  tlie  company  and  Rowley ; 
thus  making  the  whole  capital  stock  of  the  company  two  hun- 
dred and  fifty  thousand  dollars.  Some  years  later  a  consoli- 
dation was  proposed  between  the  Brush  Company  and  two 
other  electric  liglit  companies  in  that  city  and  the  Rochester 
Gas  Company.  This  project  of  consolidation,  however,  wa& 
abandoned,  because  of  the  inability  to  secure  the  plaintiff's 
waiver  of  his  right  to  forty-eight  per  cent  of  an  increase  in 
the  stock  of  the  Brush  Company  of  Rochester  under  his  con- 
tract ;  such  increase  being  desired  in  the  capital  stock  of  all 
the  four  companies  upon  consolidation.  Thereupon,  the 
Rochester  Gas  Company  and  the  two  other  electric  light  com- 
panies of  Rochester  consolidated  into  a  single  corporation, 
called  the  Rochester  Gas  and  Electric  Company,  the  present 
defendant,  with  a  capital  stock  divided  into  forty-three  thou- 
sand shares  of  one  hundred  dollars  each.  Of  this  stock  a  cer- 
tain amount  was  apportioned  to  the  stockholders  of  each  of 
the  consolidating  companies  and  there  were  retained  in  the 
treasury  of  the  consolidated  company  twelve  thousand  five 
hundred  shares,  which  the  directors  were  authorized  to  issue 
in  the  purchase  of  not  less  than  a  two-thirds  interest  in  the 
capital  stock  of  the  Brush  Company,  at  the  rate  of  five  shares 
of  the  stock  of  the  consolidated  company  for  one  share  of  the 
Brush  Company.  In  pursuance  of  this  plan  the  new  company 
acquired  all  of  the  Brush  Company's  stock  in  exchange  for  the 
twelve  thousand  five^  hundred  shares  at  the  rate  mentioned. 
The  Rochester  Gas  and  Electric  Company,  in  this  way^ 
acquired  the  control  of  the  Brush  Company  and  the  practical 
ownership  of  all  its  properties ;  but  the  corporate  organiza- 
tion of  the  Brush  Company  has  been  kept  up,  w^ith  a  board 
of  directors  and  with  officers,  although  the  persons  constitut- 
SicKBLs — Vol.  CI.        7 
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'azA  Y,'.*:f:\rj: C'.ii.yxiAy  i-  t:.e  Br^-L  C  :i.]«i:-ir,  ai..i  :LaT,  tLn^Uirh 
ti.e  j/r>ee««  bv  wL;cL  I'.e  T-'-irt-s  •■:  ::.<•  ^•  -k  •:•£  ::.»^  Brash 
O/.i-i'-iriT  werv  ac'.-::r».-i  l-j  :Le  R.-r.^ter  G-is  ai.!  Elt-ciric 
Oj::.;/ftT.y.  the  c?tj/::.:»'  -:'.*-k  -jf  t-.^c  f -rr^-v-r  o  !-:<!:. y  was  vir- 
X'l-xWy  \uf:rf:.-4^\  :»v  jurt  uiie  iiJI':-.ii  *A  il-  'Z;!!^,  a:. J  tr.at  the 
din.-cU'r-  a:.«l  ^^xrk:.  Oicrs  vf  il.v  Bra-':  C  rii'-raT.y  have,  by 
ii^Hrect  iiieaii-,  elTectt^I  an  incivAM:-  mI"  ihe  e:-.]'i:t!  ^I..•^•k  of  the 
C'^riijjiaiiy  wiiii  t:ie  view  vf  preveMi:.^  }.:^  a^^-rtivii  of  ^  claim 
under  hU  contract  t-^  receive  forty-ei^ia  per  centi::a  of  any 
increase  of  tlie  capita!  >t'»ck. 

A  demurrer  lo  the  Ci>mp1aint.  on  the  gT\»und  that  it  ik»es  not 
state  facts  sufficient  to  constitute  a  ca^'^^  of  action,  was  over- 
ruled at  the  SiKX-ial  Term  and  jud^rment  onlered  thereon  for 
the  plaintiff.  Upon  ap])eal  hy  the  defendants  to  the  General 
Term,  that  court  revenged  the  judgment  of  the  Sj^ecial  Term ; 
but  g&ve  leave  to  the  plaintiff  to  ap{>eal  to  this  court  from  the 
interlocutory  judgment  of  reversal. 

George  F.  Danftprth  for  appellant.  The  facts  stateil  in  the 
complaint  are  admitted  by  the  demurrer,  and  the  question  for 
the  court  to  determine  is,  whether  ujxin  them  the  plaintiff  is 
entitled  to  any  relief.  {Marie  v.  Garrison^  S3  X.  Y.  14—23 ; 
Weimore  v.  Porter,  92  id.  70 ;  2nilih:n  v.  IT.  U.  Tel  Co., 
1 1 0  id.  403.)  Even  a  statute  cannot  be  used  as  an  instrument 
of  fraud.  {Riggs  v.  Pahner,  115  X.  Y.  506.)  The  transac- 
tion cannot  be  sustained  as  coming  within  the  statute  per- 
mitting one  cor])oration  to  purchase  stock  of  another  corpo- 
ration. (Stock  Corjwration  Law,  Laws  of  1S92,  §40 ;  Brand 
V.  Jessup,  106  U.  S.  478 ;  Booth  v.  Bnnce^  33  X.  Y.  139.) 
Li  asking  relief  the  plaintiff  invokes  the  familiar  principle  on 
which  courts  of  equity  proceed  —  that  whosoever  is  found  in 
possession  of  a  trust  fund  under  circumstances  which  charge 
him  with  kno\vledge  of  the  trust   is  bound  in  respect  to  that 
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special  property  to  the  execution  of  the  trust  and  to  account 
Bs  trustee  to  whoever  is  beneficially  interested  in  such  fund. 
{Adair  v.  Shaw,  1  Sch.  &  Lef .  243,  262 ;  In  re  Howe,  1 
Paige,  214 ;  Cook  v.  TuUls,  18  Wall.  332-341 ;  Tat/lor  v. 
Plumer,  3  M.  &  S.  562 ;  Story's  Eq.  Juris.  1258  ;  Newton  v. 
Porter,  69  N.  Y.  133.)  The  Brush  Company,  by  the  con- 
tract of  assignment  and  tlie  possession  of  property  in  which 
the  plaintiff  had  an  interest,  took  it  to  that  extent  in  trust, 
and  the  relation  of  those  parties  was  that  of  trustee  and  cestui 
que  trust.  {Brewster  v.  Hatch,  122  N.  Y.  349 ;  Barnes  v. 
Brown,  85  id.  527 ;  Mahoyiey  v.  Boyle,  141  id.  462 ;  Milliken 
v.ir.  V,  T,  Co,,  110  id.  407;  Morris  y.  Whither,  20  K  Y. 
41 ;  Smith  v.  Holhrook,  82  id.  562 ;  Murdoch  v.  Gilchrist, 
52  id.  252.)  The  fiction  that  a  corporation  is  a  legal  entity, 
distinct  from  the  persons  who  compose  it,  can  never  be 
resorted  to  when  it  enables  persons  composing  the  corporation 
to  work  an  injury  to  any  one  or  perpetrate  a  fraud  upon  any- 
body. (2>.  M.  G,  Co.  V.  West,  50  Iowa,  16-25  ;  Morawetz  on 
Corp.  §  818 ;  Booth  v.  Bunce,  33  N.  Y.  139-156 ;  3  M.  &  C. 
773  ;  U.  S.  V.  Danbridge,  12  Wheat.  69  ;  Holmes  v.  Gihnam 
138  N.  Y.  369 ;  Dishrow  v.  Harris,  122  id.  366.)  Part  only 
of  the  purchase  price  of  the  rights  and  privileges  was  paid  to 
the  plaintiff,  and  he  may  now  enforce  his  equitable  lien  for  the 
residue  against  the  legal  interests  which  the  defendants  have 
acquired  under  the  new  corjx) ration.  {Phijfe  v.  Wardell,  5 
Paige,  268 ;  Stanley  v.  C  (6  B.  P.  Co.,  3  M.  ife  C.  782.) 

Edward  Harris  for  respondent.  Only  the  material  allega- 
tions of  fact  set  forth  in  the  complaint  are  admitted  by  the 
demurrers.  {Bonnell  v.  Griswold,  86  N.  Y.  294 ;  Boffardus 
V.  N.  Y.  L.  Ins.  Co.,  101  id.  328 ;  Masterson  v.  Townshendy 
123  id.  458.)  There  has  been  no  increase  in  the  capital  stock 
of  the  Brush  Electric  Light  Company  of  Rochester,  N.  Y. 
{N.  Y.  dk  N.  H  B.  P.  Co.  v.  Schuyler,  34  N.  Y.  30  ;  S.  M.  D. 
Go.  y.  Popes,  6  Pick.  23 ;  Smith  v.  Goldsworthy,  L.  E.  [4  Q. 
B.]  430  ;  P.  Co.  v.  AlUrUm,  85  U.  S.  233.)  The  complaint 
states  no  cause  of  action  against  the  Rochester  Gas  and  Electric 
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Companj.  (Laws  of  1S92,  chap.  691,  ^  8-10  ;  Laws  of  1890, 
chap.  567.)  The  Brush  CompanT  has  not  been  merged  with 
the  consolidated  company.  {Barnes  v.  Brawny  SO  N.  T. 
527.)  Neither  of  the  defendants  is  responsible  for  the  intent 
of  the  officers,  directors  and  managers  of  the  consolidating 
companies  and  of  the  Brush  Company.  (Morawetz  on  Corp. 
234,  341.) 

Per  Curiam.  In  the  view  that  we  take  of  this  case,  it  is 
nnnecessary  to  consider  the  appellaiit's  argument  as  to  the 
rights  gained  through  his  contract  with  tlie  Brush  Company, 
otherwise  than  with  respect  to  the  question  of  whether  there 
has  been  an  increase  of  the  capital  stock  of  that  company. 
Assuming  all  that  he  claims,  in  regard  to  his  absolute  right 
under  the  contract  to  receive  forty-eight  per  cent,  of  any 
increase  of  the  capital  stock,  we  do  not  think  it  can  be  said 
that  there  has  been  any  such  increase  effected  through  the 
transactions  referred  to.  It  may  be  perfectly  true  that  the 
transaction  with  the  Rochester  Gas  and  Electric  Comi)any,  by 
which  that  company  acquired  all  of  the  stock  of  the  Brush 
Company,  at  the  rate  of  five  shares  of  the  former  for  one  of 
the  latter,  was  a  device,  adopted  by  the  officers  and  stock- 
holders of  the  latter  company,  to  accomplish  by  indirect 
means  what  could  not  be  done  directly,  because  of  their 
inability  to  secure  the  appellant's  consent,  or  to  agree  upon 
terms  with  him.  But  it  was  a  possible  transaction  and  one 
which  the  contract  did  not  contemplate  or  provide  for.  The 
language  of  the  contract  is  explicit  with  res|x?ct  to  what  the 
company  agreed  to  do  and  that  is  "  that  in  case  at  any  time 
hereafter  the   capital  stock     *      *      *     shall   be   increased 

*  *  *  that  then  in  that  case  said  party  of  the  second  part 
(the  company)  will  issue  and  deliver  to  the  said  party  of  the 
first  part  (Einstein's  assignor)     *     *     *     forty-eight  per  cent 

*  *  *  of  such  increase."  No  condition  of  things  will 
meet  that  provision,  unless  there  be,  in  fact,  as  in  law,  an 
increase  of  the  capital  stock.  Now  the  capital  stock  of  the 
Brush  Company,  which  was  $250,000,  is  to^ay  $250,000  and 
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it  is  only  by  regarding  the  holdings  by  the  former  stockhold- 
ers of  the  Brush  Company  of  the  shares  of  capital  stock  of 
another  company,  to  wit :  The  Rochester  Gas  and  Electric 
Company,  that  it  can  be  supposed  that  the  capital  of  the 
company  is  larger,  as  the  result  of  the  transactions  com- 
plained of,  than  it  was  before.  But  that  notion  is  quite 
untenable.  There  is  but  one  way  by  which  the  capital 
stock  of  a  company  can  be  increased  and  that  is  in  the 
manner  authorized  by  its  charter,  or  by  some  express 
authorization  of  the  legislature  of  the  state.  No  acts  of  ■ 
the  officers  or  agents  of  the  company  are  competent  to 
enlarge  the  capital  stock;  nor  can  the  stockholders  do 
so,  save  in  the  particular  manner  pointed  out  by  the  statute. 
There  is  no  such  thing  as  an  implied  authority  to  increase  or 
diminish  the  capital  stock  of  a  company.  The  transaction  in 
this  case  was  simply  one  whereby  all  the  stockholders  of  the 
Brush  Company  have  parted  with  their  stock  to  the  Rochester 
Gas  and  Electric  Company,  upon  certain  terms  which  had 
been  recommended  by  the  directors.  The  appellant's  agree- 
ment forbade  the  company  from  selHng  any  of  its  interests  or 
rights  without  his  written  consent ;  but  it  expressly  recognized 
and  preserved  the  right  of  any  stockholder  to  dispose  of  his 
stock  if  he  so  elected.  Tlie  Rochester  Gas  and  Electric  Com- 
pany had  the  right  to  purchase,  and  the  consequence  was  that 
it  became  a  stockholder  in  the  Brush  Company  in  the  place  of 
those  who,  by  transfers  of  their  stock,  liad  ceased  to  be  stock- 
holders therein.  But  that  has  no  effect  upon  the  Brush  Com- 
pany's stock,  except  to  change  the  ownership ;  and  that  the 
Brush  Company  is  to-day  a  distinct  and  existing  organization, 
with  its  own  officers  and  board  of  directors,  and  with  a  capital 
stock  of  $250,000,  is  an  indisputable  fact  and  is  conceded.  The 
argument  of  the  appellant,  that  the  proceedings  through  which 
the  Rochester  Gas  and  Electric  Company  was  formed,  and 
through  which  it  subsequently  acquired  all  of  the  stock  of  the 
Brush  Company,  "  transmuted  the  stockholders  of  the  Brush 
Company  into  stockholders  of  the  Rochester  Gas  and  Electric 
Company,"  may  be  perfectly  true ;  but  the  stock  of  the  Brush 
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Company  never  changed  in  form  or  amoant.     All  that  took 
place  was  a  change  of  its  ownership. 

If  it  is  true,  as  alleged  in  the  complaint,  that  the  Kochester 
Gas  and  Electric  Company  has  "  completely  absorbed  "  the 
Brush  Company  and  is  infringing  upon  any  of  its  rights,  by 
the  use  of  the  patents  which  were  assigned  to  it ;  or  if  it 
is,  in  other  legally  appreciable  ways,  violating  any  of  its 
corporate  rights,  then  the  appellant,  if  his  contract  with  the 
company  gives  him  such  an  interest  in  the  corporation  and 
snch  a  standing  in  court  as  to  enable  him  to  assert  his  rights, 
or  the  rights  of  his  company,  is  not  precluded  from  seeking 
relief  in  a  proper  action.  Whether  his  having  ceased  to  be  a 
stockholder  (and  he  disclaims  here  any  right  of  action  in  that 
character)  affects  his  capacity  to  bring  such  an  action,  in  asser- 
tion of  the  corporate  rights  of  the  Brush  Electric  Company, 
is  a  serious  question  about  which  grave  doubts  may  be  enter- 
tained, but  which  we  are  not  called  upon  now,  and  which  we 
do  not  undertake,  to  decide.  The  appellant's  action  must 
fail,  if  there  has  not  been  that  increase  of  capital  stock  which 
his  contract  contemplated  and  provided  for  and,  as  we  think 
that  no  such  change  was  effected  by  the  transactions  set  forth 
in  the  complaint,  it  follows  that  the  judgment  of  the  General 
Term,  wliich  reversed  the  interlocutory  judgment  overruling 
the  demurrer  of  the  defendants  to  the  complaint,  was  correct 
and  should  be  affirmed,  with  costs  to  the  respondent;  but 
with  leave  to  the  plaintiff  to  amend  his  complaint  within 
twenty  days  after  service  upon  his  attorneys  of  a  copy  of  the 
order  entered  upon  our  remittitur. 

All  concur,  except  Bartlett,  J.,  not  voting,  and  Haight, 
J.,  not  sitting. 

Judgment  accordingly. 
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Mekritt  a.  Jones,  Eespondent,  v.  Charles  H.  Butler, 
Appellant. 

In  an  action  against  a  stockholder  of  a  limited  liability  corporation,  organ- 
ized under  the  Business  Corponition  Act  of  1875  (Chap.  611,  Laws  of 
1875),  to  enforce  the  liability  imposed  by  the  provision  of  said  act  (§  87) 
declaring  that  the  stockholders  of  such  corporation  shall  be  individually 
liable  for  its  debts  until  the  whole  amount  of  its  capital  stock  has  been  paid 
in  and  a  certificixte  thereof  has  been  recorded  "in  the  office  of  the  secretary 
of  state  and  of  the  county  in  which  the  principal  business  office  of  such 
corporation  is  situated,"  the  answer  set  forth,  in  substance,  that  within 
the  time  prescribed  by  law,  and  more  than  four  years  before  the  com- 
mencement of  the  action,  the  entire  capital  stock  was  paid  in,  and  a 
certificate  setting  forth  tliat  fact  was  filed  with  the  secretary  of  state. 
C  X  demurrer  to  this  portion  of  the  answer,  Ii^ld,  that  as  the  statute  was 
defective  in  its  specification  of  the  county  office  where  the  certificate 
was  to  be  recorded,  the  fact  that  it  was  not  recorded  in  the  county 
clerk's  office  did  not,  under  the  circumstances,  impose  the  liability;  that 
there  was  a  substantial  compliance  with  the  provision  of  the  statute; 
and  so,  that  the  demurrer  was  properly  overruled. 

(Argued  April  22,  1895;   decided  April  30,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  11,  1894,  which  affirmed  an  interlocu- 
tory judgment  in  favor  of  plaintiff  entered  upon  an  order 
of  Special  Term  sustaining  a  demurrer  to  parts  of  defendant's 
answer. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  C.  Holt  for  appellant.  The  repeal  of  the  Business 
Act  of  1875,  and  of  all  provisions  of  law  requiring  a  certifi- 
cate of  the  payment  of  capital  stock  to  be  filed  in  any  public 
office  by  the  acts  of  1892,  amending  the  General  Corporation 
Act  and  the  Stock  Corporation  Act,  Imr  this  action.  (Laws 
of  1875,  chap.  611 ;  Laws  of  1892,  chap.  688,  §  34;  Butler 
V.  Palmer,  1  Hill,  324 ;  People  v.  Livingston,  6  Wend.  526  ; 
Knox  v.  Baldwin,  80  N.  Y.  610 ;  Coffin  v.  Eich,  45  Maine, 
507 ;    Suth.  on.  Stat.  Const.  §  163  ;   People  v.  Siiprs.,  67  N. 
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Y.  109 ;  Com/n.  v.  Beatty^  1  Watts,  382 ;  ILunpton  v.  Comm.^ 
19  Penn.  St.  329 ;  Hirachfeld  v.  Bopp,  145  N.  Y.  84.)  The 
Business  Act  of  1875  did  not  require  a  certificate  of  payment 
of  capital  stock  to  be  recorded  in  the  county  clerk's  oflSce. 
(Laws  of  1875,  chap.  611,  §  37;  Chue  v.  Lord,  Ti  N.  Y.  1.) 
The  omission  to  file  a  certificate  of  payment  in  one  of  two 
public  offices,  through  clerical  inadvertence,  did  not  make  the 
defendant  liable.  (  Veeder  v.  Mudgett,  95  X.  Y.  295  ;  WMir 
7iey  V.  CammaiDi,  137  id.  342.)  The  fact  that  no  action  was 
brought  upon  the  debts  sued  on  \vithin  two  years  after  the 
debts  became  due  bar  the  action.  {Shellingtoyi  v.  Ilowland, 
53  N.  Y.  371 ;  Kincaid  v.  Dwindle,  59  id.  548 ;  llardinan 
V.  Sage,  124  id.  25  ;  Hunting  v.  Blun,  143  id.  511 ;  Ilirsch- 
feld  V.  Bopp,  145  id.  84.) 

Henry  L.  Brant  for  respondent.  This  action  is  not  barred, 
nor  are  the  rights  of  the  plaintiff,  or  the  liability  of  the  defend- 
ant therein,  affected  by  the  Corporation  Laws  of  1890  and 
1892.  (Laws  of  1890,  chap.  564,  §  70 ;  Id.  chap.  567,  §  21 ; 
Laws  of  1892,  chap.  687,  §§  34,  71,  22,  35 ;  N,  T.  W.  Co,  v. 
GilfiUan,  124  N.  Y.  302,  307 ;  Buckley  v.  Whitcoinb,  121 
id.  107,  109;  Cochran  y.  Wiechirs,  119  id.  399,  402;  Wiles 
V.  Suydam,  64  id.  173 ;  Lowry  v.  Inman,  46  id.  118 ;  Fla^h 
V.  Conn,,  109  U.  S.  371;  Corning  v.  McCuUough,  1  N.  Y. 
47 ;  Story  v.  Furrnan,  25  id.  214.)  The  Business  Act  of 
1875,  section  37,  required  a  certificate  of  the  payment  of  cap- 
ital stock  to  be  recorded  in  the  office  of  the  clerk  of  the  county 
in  which  the  principal  business  office  of  the  corporation  was 
situated.  {Jones  v.  M.  dc  E.  P.  Co.,  80  Ilun,  368 ;  Peoph 
V.  Hoffman,  97  111.  234;  State  v.  Brandt,  41  Iowa,  593 
Haney  v.  State,  34  Ark.  263  ;  Ex  parte  Hedley,  31  Cal.  108 
Rolland  v.  Comm,,  82  Penn.  St.  306,  326 ;  People  v.  Potter 
47  N.  Y.  375,  379 ;  Bell  v.  Mayor,  etc,  105  id.  139,  144 
Wuesthoffw  G,  Z.  Ins.  Co.,  107  id.  580,  590;  DelafieU  v, 
Brady,  108  id.  524,  529 ;  People  v.  An^/le,  109  id.  564,  568.) 
<ylerical  inadvertence  is  no  excuse  for  a  failure  to  comply 
with  a  requirement  of  statute.     {Hardvian  v.  Sage,  124  N. 
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Y.  25 ;  Brown  v.  SrnitA,  13  Ilun,  408 ;  80  N.  Y.  650 ;  WKit- 
"ney  v.  Camniann^  137  id.  342 ;  BucTdey  v.  Whitcomh^  121 
id.  107.)  The  fact  that  no  action  was  brought  npon  the  debts 
sued  on  within  two  yeare  after  the  debts  became  due,  does  not 
bar  this  action.  (Laws  of  1875,  chap.  611,  §  2  ;  Shellington 
V.  Howlandy  53  N.  Y.  371,  374 ;  Kincaid  v.  DwineUe^  59 
id.  548 ;  Ilardman  v.  Sdge^  124  id.  25 ;  Hunting  v.  Bluti^ 
143  id.  511 ;  Ilirachfeld  v.  Bopp^  145  id.  8 ;  Knox  v.  Bald- 
win, 80  id.  610.) 

Bartlett,  J.  The  legal  questions  presented  in  this  case 
arise  on  demurrers  interposed  by  the  plaintiff  to  parts  of  the 
defendant's  answer  for  insufBciency. 

The  demurrers  have  been  sustained  below  and  the  defend- 
ant appeals  to  this  court  upon  the  certificate  of  the  General 
Term. 

The  defendant  is  sued  as  a  stockholder  of  the  New  York 
Advertising  Agency,  Limited,  a  corporation  organized  under 
the  Business  Act  of  1875,  to  recover  debts  due  plaintiff  for 
services  rendered  on  the  ground  that  a  certificate  of  the  full 
payment  of  the  capital  stock  was  not  filed  in  the  clerk's  office 
of  the  city  and  county  of  New  York. 

Two  demurrers  were  interposed,  one  to  the  eighth  para- 
graph and  the  other  to  the  tenth  paragraph  of  the  answer. 

The  eighth  paragraph  alleges,  in  substance,  that  the  capital 
stock  of  said  corporation  was,  in  fact,  fully  paid  in;  that  the 
certificate  of  payment  required  by  the  statute  was  executed 
and  filed  in  the  secretary  of  state's  office  at  Albany ;  denies 
any  knowledge  whether  said  certificate  was  not  filed  in  the 
New  York  county  clerk's  office,  but  alleges  that  if  not  it  was 
owing  to  clerical  inadvertence,  and  that  it  has  since  been  duly 
filed  in  that  office. 

The  tenth  paragraph  alleges,  in  substance,  that  no  action  on 
the  debt  alleged  in  the  complaint  was  brought  against  the  cor- 
poration, or  this  defendant,  or  any  person  within  two  years 
.after  it  became  due. 
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It  was  admitted  on  the  argument,  under  the  decisions  of 
this  court,  that  the  corporation  had  been  dissolved  during  the 
two  years  after  the  debts  became  due  and  that  a  preliminary 
suit  against  the  corporation  was  not  necessary.  {SheUington 
V.  Howland^  53  N.  Y.  371 ;  Kincaidy,  Dwinelle^  59  id.  548  ; 
Hardman  v.  Sage^  124  id.  25  ;  Hunting  v.  Blun^  143  id.  511 ; 
HirshfeU  v.  Bojpj),  145  id.  84.) 

In  the  view  we  take  of  this  case  it  is  unnecessary  to  exam- 
ine many  of  the  questions  raised  by  the  briefs  and  argued  by 
counsel. 

The  plaintiff's  claim  rests  on  the  following  facts,  viz. : 

The  Business  Act  of  1875  (Laws  of  1875,  ch.  611)  pre- 
scribes in  section  37  the  liability  of  stockholders.  The  mate- 
rial portions  of  that  section  are  as  follows : 

"  In  limited  liabiHty  companies  all  the  stockholders  shall  be 
severally  individually  liable  to  the  creditors  of  the  company  in 
which  they  are  stockholders,  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively,  for  all  debts  and 
contracts  made  by  such  company,  until  the  whole  amount  of 
capital  stock  fixed  and  limited  by  such  company  has  been  paid 
in  and  a  certificate  thereof  has  been  made  and  recorded  as 
hereinafter  prescribed.  *  *  *  The  directors  of  every 
such  company,  within  thirty  days  after  the  payment  of  the 
last  installment  of  the  capital  stock,  shall  make  a  certificate 
stating  the  amount  of  the  capital  so  paid  in,  which  certificate 
shall  be  signed  and  sworn  to  by  the  president  and  a  majority 
of  the  directors ;  and  they  shall,  within  the  said  thirty  days, 
record  the  same  in  the  oflice  of  the  secretary  of  state,  and 
of  the  county  in  which  the  principal  business  oflice  of  such 
corporation  is  situated." 

It  will  be  observed  that  this  section,  read  literally,  requires 
the  certificate  to  be  filed  in  the  office  of  the  secretary  of  state, 
and,  also,  either  in  the  office  of  the  county  or  of  the  secretary 
of  the  county. 

The  New  York  Advertising  Agency,  Limited,  was  organ- 
ized as  a  corporation  May  3d,  1887;  its  entire  capital  stock 
was  paid  in  Decem])er  31st,  1888,  within  the  period  provided 
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by  law ;  a  certificate  setting  forth  that  fact  was  filed  in  the 
office  of  the  secretary  of  state  January  18th,  1889,  also  within 
the  period  provided  by  law. 

This  action  was  not  begun  until  July,  1893,  and  it  is  admit- 
ted that  the  certificate  of  payment  of  stock  was  not  filed  in 
the  clerk's  oftice  of  the  city  and  county  of  New  York  until 
after  that  time. 

This  case  will  be  considered  as  if  this  last  filing  of  the  cer- 
tificate had  been  omitted. 

The  plaintiff  seeks  to  recover  of  the  defendant  a  debt  due 
from  the  corporation,  notwithstanding  the  fact  that  four  years 
and  a  half  before  he  commenced  his  action  the  entire  capital 
stock  of  the  company  had  actually  been  paid  in  and  a  certifi- 
cate announcing  that  fact  filed  in  the  office  of  the  secretary  of 
state,  he  insisting  that  it  was  the  defendant's  duty  to  have 
construed  the  defective  provisions  of  the  statute,  already 
adverted  to,  as  requiring  a  certificate  of  paid-up  stock  to  be 
filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York. 

It  is  upon  this  single,  technical  point  the  plaintiff  rests  hi& 
right  to  recover. 

The  object  of  the  statute  was  to  protect  persons  giving 
credit  to  the  corporation  by  requiring  its  capital  to  be  paid  in 
promptly  and  the  fact  announced  to  the  world  by  a  certificate 
filed  in  a  public  office. 

In  the  case  at  bar  it  must  be  presumed  that  the  plaintiff 
was  aware  of  the  defective  section,  which  was  supposed  to 
protect  his  rights  as  a  creditor  of  the  corporation.  It  was, 
therefore,  his  plain  duty,  if  he  wished  to  ascertain  the  fact  as 
to  payment  of  capital,  to  have  searched  in  the  office  of  the 
secretary  of  state  as  the  office  of  the  county  clerk  was  not 
designated  by  the  statute  in  express  terms;  he  would  then 
have  ascertained  that  the  capital  had  been  paid  in  and  that 
the  officers  of  the  corporation  had  substantially  complied  with 
the  law  as  it  stood. 

We  do  not  intend  to  relax  the  rule  which  requires  a  corpo- 
ration  to   comply  strictly  with  the  letter  and  spirit  of  the 
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.-statute  absolving  its  stockholders  from  the  common-law  lia- 
bility of  partners,  but  we  do  hold  in  the  case  at  bar  that  it 
would  be  a  gross  injustice  to  require  this  defendant  to  pay  the 
debt  of  a  corporation  which  had  substantially  complied  with 
the  provisions  of  a  defective  statute  simply  because  he  did  not 
construe  a  sentence  wherein  the  legislature  had  failed  to 
express  itself  intelligibly. 

To  permit  such  a  recovery  would  be  to  make  shadow  sub- 
Btance  and  allow  technicality  to  work  injustice. 

The  judgments  of  the  General  and  Special  Terms  are 
reversed  and  the  demurrers  overruled  with  one  bill  of  costs. 

All  concur. 

Judgment  accordingly. 
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The  People  ex  rel.  Edsox  Lewis,  Appellant,  v.  Edwabd  F. 
Brush  et  al.,  liespondents. 

A  writ  of  mandamus  will  not  be  granted  upon  the  application  of  one  claim- 
ing title  to  an  office,  for  the  purpose  of  determining  the  validity  of  his 
claim,  where  there  is  a  serious  question  in  regard  thereto,  and  another 
person  is  holding  and  exercising  the  functions  of  the  office. 

Jt  seems,  that  the  appropriate  remedy  in  such  case  is  by  quo  warranto. 

Where,  on  motion  for  a  peremptory  writ  of  mandamus,  opposing  affida- 
vits are  read  which  are  in  conflict  with  the  averments  of  the  moving  . 
affidavits,  the  question  as  to  the  right  to  the  writ  must  be  determined 
upon  the  assumption  that  the  averments  in  the  opposing  affidavits 
are  true. 

An  application  for  a  peremptory  writ  of  mandamus  requiring  defendant 
B.  to  sun*ender  to  relator  the  office  of  mayor  of  the  city  of  Mt.  V.,  and 
that  the  other  defendants,  composing  the  common  council,  recognize  him . 
as  mayor,  was  made  upon  the  relator's  affidavit,  which  alleged,  in  sub- 
stance, that  at  the  election  held  in  1894,  he  received  a  majority  of  the  votes 
lawfully  cast  for  mayor,  and  that  on  the  next  day  at  a  regular  meeting  of 
the  common  council  the  votes  were  duly  canvassed  and  he  was  declared 
elected;  also,  upon  the  certificate  of  the  city  clerk,  that  a  resolution 
to  that  effect  was  adopted  by  the  common  council,  and  the  affidavit  of 
B.  to  the  effect  that  he  conceded  the  relator  was  duly  elected,  and  that 
there  was  a  valid  canvass.  An  affidavit  of  one  of  the  defendants  was  read 
in  opposition,  which  denied  that  the  relator  received  a  plurality  of  all 
Ihe  votes,  or  that  it  so  appeared  from  the  lawful  certificates  of  the. 
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inspectors  of  election  on  file  in  the  office  of  the  city  clerk,  or  that  there- 
was  a  regular  meeting  of  the  common  council  at  which  there  was  a  can- 
vass of  the  votes  for  mayor.  Held,  that  the  application  was  properly 
denied;  that  a  serious  question  was  raised  by  the  opposing  affidavit,  as 
to  the  relator's  title  to  the  office;  and  so,  that  a  mandamus  was  not  his 
proper  remedy. 

(Argued  April  22,  1895;  decided  April  30,  1895.) 

t 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  Deceml)er  12, 
1894,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  by  the  relator  for  a  writ  of  peremptory  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Roger  M,  Sherman  for  appellant.  The  discretion  which 
the  court  has  to  grant  or  refuse  the  writ  of  mandamus  is  a 
legal,  not  an  arbitrary  discretion,  and  its  exercise  is  review- 
able in  the  Court  of  Appeals.  {People  ex  rel.  v.  Common 
Council,  78  N.  Y.  56  ;  Gilroy  v.  SmMh,  23  N.  Y.  S.  R.  5.) 
This  appeal  is  properly  heard  as  a  motion.  {People  v. 
Jeroloman,  139  N.  Y.  16,  17.)  The  use  of  the  writ  to  com- 
pel recognition  of  a  public  officer  whose  title  is  clear  and  is 
conceded  by  the  officer  defactOj  and  whose  functions  require 
others  to  act  with  him,  is  approved.  {People  v.  Kilduff^  15 
HI.  493 ;  People  ex  rel,  v.  Sheffield,  47  Hun,  482 ;  Hex  v. 
WhitweU,  5  Term  R.  85,  ^^.) 

Joseph  S,  Wood  for  respondents.  In  insisting  on  the  issu- 
ance of  a  peremptory  writ  of  mandamus,  the  relator  admits 
that  the  denials  are  true;  and  if  the'  denials  are  true,  he  is 
not  entitled  to  the  peremptory  writ.  Even  if  the  statements 
were  true,  the  motion  for  a  peremptory  writ  could  not  be 
granted,  because  an  issue  of  fact  is  raised.  {People  ex  rel, 
V.  Fairman,  12  Abb.  (N.  C*)  252;  People  ex  rel,  v.  Crom^ 
weU,  102  N.  Y.  477 ;  People  ex  rel.  v.  Bd,  of  App,,  64  id. 
627 ;  People  ex  rel,  v.  Bd.  Supra.,  98  id.  230 ;  People  v. 
Richards,  99  id.  620.)  The  issuance  of  a  peremptory  writ  of 
mandamus  lies  wholly  in  the  discretion  of  the  court,  and  an 
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order  denying  the  same  is  not  appealable  to  this  court  unless 
it  is  shown  on  the  moving  papers  and  counter  affidavits  that 
the  relator  has  a  clear  and  undisputed  right  and  has  no  other 
adequate  remedy.     {Clark  v.  Miller^  54  X.  Y.  528.) 

IIaight,  J.  The  relator  asked  for  a  peremptory  writ  of 
mandamus,  based  upon  his  own  affidavit,  stating  that  he 
received  a  plurality  of  the  votes  lawfully  cast  for  the  office  of 
mayor,  at  the  election  held  in  the  city  of  Mount  Vernon,  May 
15,  1894;  and  that  on  the  following  day,  at  a  regular  meeting 
of  the  common  council,  the  votes  were  duly  canvassed  and  he 
declared  elected.  lie  also  presented  a  certificate  of  the  city 
clerk  that  a  resolution  was  adopted  to  that  effect,  together  with 
the  affidavit  of  Edward  F.  Brush,  one  of  the  respondents  and 
the  then  acting  mayor,  to  the  effect  that  he  conceded  that  the 
relator  was  elected  to  the  office  of  mayor,  and  that  there  was  a 
valid  and  lawful  canvass  of  the  certificates  of  his  election.  In 
opposition  to  the  motion  an  affidavit  of  Edwin  W.  Fiske,  one  of 
t'le  respondents  and  an  alderman  of  the  city,  was  read,  in  which 
he  denies  that  the  relator  received  a  plurality  of  all  of  the 
votes  cast  for  the  office  of  mayor,  or  that  it  so  appeared  from 
the  lawful  certificates  of  the  inspectors  of  election  on  file  in 
the  office  of  the  clerk  of  the  city,  or  that  there  was  a  regular 
meeting  of  the  common  council  of  the  city  held  on  i.Iie  day 
following  the  election  at  which  there  was  a  canvass  of  the 
votes  or  of  the  certificates  of  election  so  far  as  the  office  of 
mayor  was  concerned. 

The  Special  Term  denied  the  motion.  In  the  opinion  deliv- 
ered by  the  court  on  the  denial  thereof  it  appears  that  the 
common  council  of  the  city  was  composed  of  ten  aldermen, 
and  that  but  five  were  present  at  the  time  the  votes  were  can- 
vassed, and  the  conclusion  was  reached  that  the  canvass  was 
illegal  and  void  for  the  reason  that  no  quorum  was  present. 

We  have  carefully  examined  the  record  and  have  failed  to 
find  any  statement,  either  in  the  moving  or  opposing  affidavits, 
showing  the  number  of  aldermen  that  were  present  taking 
part  in  the  canvass,  and  it  is  well  settled  that  we  cannot  refer 
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to  the  opinion  of  the  court  below  for  the  purpose  of  ascer- 
taining the  facts.  This  appeal  must,  therefore,  be  disposed  of 
upon  tlie  other  questions  presented.  Mechem,  in  his  work 
upon  Public  Offices  and  Officers,  at  section  478,  says :  "  The 
proceeding  by  quo  warranto  is  the  proper  and  appropriate 
remedy  for  trying  and  determining  the  title  to  a  public  office 
and  of  ascertaining  who  is  entitled  to  hold  it ;  of  obtaining 
possession  of  an  office  to  which  one  has  been  legally  elected 
and  has  become  duly  qualified  to  hold,  and  also  of  removing 
an  incumbent  who  has  usurped  it,  or  who  claims  it  by  an 
invalid  election,  or  who  illegally  continues  to  hold  it  after  the 
expiration  of  his  term." 

In  the  Matter  of  the  Application  of  Gardner  for  a  Man- 
damVrS  to  the  Clerk  of  the  Board  of  Supervisors  of  Kings 
County  (68  N.  Y.  467)  it  was  held  that  a  writ  of  mandamus 
upon  the  application  of  one  claiming  title  to  an  office  will  not 
be  granted  for  the  purpose  of  determining  the  validity  of  his 
claim  where  there  is  a  serious  question  in  regard  thereto  and 
another  person  is  holding  and  exercising  the  functions  of  the 
office.  And  in  The  People  ex  rel,  Dolan  v.  Lane  (55  N.  Y. 
217)  it  is  stated  in  the  opinion  of  the  court  that  "  If  there  be 
a  serious  question  as  to  the  title  to  the  office,  it  ought  not  to 
be  decided  against  the  party  in  possession  in  a  proceeding  in 
which  he  has  no  opportunity  to  be  heard.  Mandamus  is  not 
the  proper  remedy  in  such  a  case."  (See,  also,  People  ex  7'el, 
Wren  v.  Goetting,  133  N.  Y.  569.) 

Upon  a  motion  for  a  peremptory  writ  of  mandamus  where 
opposing  affidavits  are  heard  which  are  in  conflict  with  the 
averments  in  the  moving  affidavit,  the  question  as  to  the 
right  to  the  writ  must  be  determined  upon  the  assumption 
that  the  averments  in  the  opposing  affidavits  are  true.  {People 
ex  rel,  I'cnth  National  Bank  v.  The  Board  of  Apportion^ 
meni  of  the  City  and  County  of  New  York,  64  N.  Y.  627.) 
Here  we  have  a  denial  of  the  essential  facts  upon  which  the 
application  for  the  writ  was  based.  The  facts  relied  upon  by 
the  relator  were,  therefore,  controverted  and  a  serious  ques- 
tion raised  in  reference  to  his  title  to  the  office.     We  are, 
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therefore,  of  the  opinion  that  mandamus  was  not  his  proper 
remedy,  but  that  he  should  have  resorted  to  an  action  under 
the  Code  in  the  nature  of  a  quo  warranto. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


National  Board  of  Marine  Underwriters,  Appellant^ 
V,  National  Bank  of  the  Republic  of  New  Y^ork, 
Respondent. 

Plaintiff  having  recovered  a  judgment  against  defendant  on  the  report  of 
a  referee  for  less  than  the  damages  demanded  in  the  complaint  appealed 
from  so  much  thereof  as  awarded  damages.  Defendant  appealed  from 
the  whole  judgment.  The  General  Term  affirmed  "the  judgment 
from  which  plaintiff  appeals,"  and  reversed  **the  judgment  from 
w^hich  the  defendant  appeals/'  and  ordered  a  new  trial,  unless  plaintiff 
stipulated  to  reduce  the  recovery  as  specified.  Plaintiff  failed  to  stipu- 
late and  judgment  was  entered  in  accordance  with  the  order.  Held,  that 
the  Greneral  Term  had  no  authority  to  make  the  order;  that  if  there  was 
error  in  the  judgment  on  the  referee's  report,  this  necessarily  required 
the  reversal  of  the  entire  judgment  and  a  new  trial  as  to  the  entire  claim 
or  a  modification  of  the  judgment. 

Nat,  Bd.  of  Marine  Undencriters  v.  NaU  Bank  (9  Misc.  Rep.  688),  reversed. 

(Argued  April  24,  189o;  decided  May  8,  1895.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  July  18,  1894,  wliich  affirmed  on  plaintiffs  appeal  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee,  and  reversed  said  judgment  on  defendant's  appeal 
and  ordered  a  new  trial  unless  plaintiff  stipulate  to  reduce  its 
recovery. 

Appeal  also  from  an  order  of  said  General  Term,  made 
October  IG,  1894,  which  denied  a  motion  to  vacate  said  order 
and  the  judgment  entered  thereon. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  A.  Black  for  appellant.  The  defendant's  conten- 
tion that  there  was  an  account  stated  and  tliat  this  is  a  good 
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defense  is  erroneous.  {Stenton  v.  Jerome^  54  N.  Y.  480 ; 
Lockwood  V.  Thome^  11  id.  170 ;  Quincey  v.  White^  63  id. 
377 ;  Welch  v.  G.  A.  Bank,  73  id.  424 ;  Frank  v.  G,  Bank, 
84  id.  213;  Schmidt  v.  Blood,  9  Wend.  268;  Vanderhilt  v. 
^.  r.  Go.,  2  N.  Y.  479 ;  Shipman  v.  jSa/iA,  126  id.  331 ; 
Morgan  v.  Bank,  11  id.  434.)  A  bank  called  upon  to  pay  a 
check  of  a  depositor  to  the  order  of  a  payee  named,  has  a 
double  duty  cast  upon  it.  (  Weisser  v.  Denniaon,  10  N.  Y. 
77;  Franks,  G,  Bank,  84  id.  213.)  A  depositor  owes  no 
duty  to  a  bank  requiring  him  to  examine  his  pass  book  or 
returned  checks  with  a  view  to  the  detection  of  forgeries  in 
the  indorsements.  {Shipman  v.  Bank,  126  N.  Y.  328  ;  Bank 
of  B.  N.  A.  V.  Jif.  JSr.  Bank,  91  id.  106 ;  Thomson  v. 
Bank  of  B,  N.  A.,  Id.  106.)  The  finding  of  the  releree 
that  there  was  no  proof  that  the  checks  were  drawn  to  the 
order  of  specified  persons  was  erroneous.  {Frank  v.  G.  Bank, 
84  N.  Y.  211 ;  Stimson  v.  Brown,  68  id.  358 ;  U.  S.  v.  Pugh, 
99  U.  S.  265 ;  The  E.  J.  Morrison,  153  id.  199 ;  OoodsM  r. 
F.  O.  T.  Go.,  109  id.  149.) 

George  S,  Hastings  for  respondent.  The  court  will  pre- 
sume that  the  judgment  of  the  court  below  reversing  the 
judgment  entered  upon  the  report  of  the  referee  was  upon  a 
question  of  law  only,  as,  indeed,  was  the  case.  (Code  Cir. 
Fro.  §  138.)  The  judgment,  therefore,  cannot  be  reversed 
upon  any  question  of  fact ;  nor  will  the  court  look  beyond  the 
order  of  reversal.  {TasseU  v.  Wood,  76  N.  Y.  614 ;  Snehley 
V.  Gonnor,  78  id.  218;  Sheldon  v.  Sheldon,  51  id.  354; 
Reynolds  v.  Bohinson^  82  id.  106 ;  Grim  v.  Starkweather^ 
136  id.  635.)  The  plaintiff  cannot  recover  as  to  any  of  the 
questioned  checks  (exclusive  of  the  Butler  Stillman  check), 
for  the  reason  that  it  has  wholly  failed  to  prove  that  the  pay- 
ments made  by  the  defendant,  and  charged  to  the  account  of 
the  plaintiff,  were  in  any  respect  irregular  or  unauthorized 
payments.  {Gole  v.  G.  F.  Ins.  Go.,  99  N.  Y.  42 ;  Wylde  r. 
iT.  B.  Ji.  Go.,  53  id.  156 ;  Weisser  v.  Denison,  10  id.  81 ; 
tr.  S.  V.  Hayward,  2  Gallison,  499;  G.  W.  R.  R.  Go.  r. 

SiCKELS — ^VOL.  CI.  9 


66  Board  of  Underwriters  t*.  Nat.  Bank.         [May, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  146. 

Bacon,  30  111.  353 ;  S.  M.  Ins.  Co.  v.  Kearney,  16  Q.  B.  295 ; 
Bex  V.  Burdetty  4  B.  &  A.  95 ;  King  v.  Turner,  S.,  M.  <k  S. 
200  ;  State  v.  Crowell,  26  Maine,  171 ;  State  v.  Llpscomhe,  52 
Mo.  32;  State  v.  Whltehed,  21  Maine,  341.)  The  defendant 
should  not  be  charged  with  the  paymeiit  of  the  check  for 
$1,192.03  made  payable  to  the  order  of  a  fictitious  person, 
namely  Butler  Stillman.  (126  X.  Y.  325  ;  Cogg'dl  v.  A.  E. 
Bank,  1  id.  113;  Phillips  v.  M.  X.  Bank,  140  id.  556; 
Daniels  on  Xeg.  Inst.  §  140  ;  Phto  v.  Johnson,  3  Hill,  112; 
N.  Y.  cfe  U.  R.  P.  Co.  V.  Schuyler,  34  X.  Y.  30.) 

Gray,  J.  The  plaintiff  recovered  a  judgment  against  the 
defendant,  upon  the  report  of  a  referee,  which  awarded  to  it 
less  than  the  damages  demanded  in  the  complaint.  It  appealed 
from  so  much  of  that  judgment  as  awarded  the  damages. 
The  defendant  also  appealed  from  the  whole  judgment.  The 
General  Term  made  the  following  order :  '*  That  tlie  judg- 
ment from  which  the  plaintiff  appeals  be  *  *  *  aftirmed 
with  costs  and  it  is  furtlier  ordered  that  the  judgment  from 
which  the  defendant  appeals  be  *  *  *  in  all  respects 
reversed  and  a  new  trial  ordered  with  costs  to  the  defendant 
to  abide  the  event  unless  the  plaintiff  shall  file  a  stipulation 
*  *  *  agreeing  to  reduce  the  recovery,"  etc.  Judgment 
was  entered  upon  that  order  in  accordance  with  its  terms ; 
fixing  the  sum  of  plaintiff's  costs  and,  because  of  the  plaintiff's 
failure  to  stipulate  to  reduce  its  recovery,  as  suggested  in  the 
order,  absolutely  reversing  the  judgment  upon  the  defendant's 
appeal  and  ordering  a  new  trial,  with  costs  to  abide  the 
event,  etc.  Subsequently,  tlie  plaintiff  moved  the  court,  at 
General  Term  to  vacate  its  order  and  to  enter  "  the  proper 
order  *  *  *  in  conformity  with  the  decision,"  etc.  The 
motion  was  denied.  The  plaintiff  then  appealed  to  this  court 
from  so  much  of  the  judgment  entered,  etc.,  as  affirmed  the 
judgment  entered  upon  the  report  of  the  referee  and,  also, 
appealed  from  the  order  of  the  General  Term  denying  the 
motion  to  vacate  its  order. 

We  think  there  was  no  authority  for  such  an  order  by  the 
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General  TeriHj  or  for  the  judgment  entered  thereupon  and 
that  the  plaintiff's  motion  to  vacate  them  should  have  been 
granted.  Their  provisions  are  glaringly  inconsistent.  First, 
the  judgment  upon  plaintiff's  appeal  is  affirmed  and  then  it 
is  reversed  in  all  respects ;  costs  being  given  to  each  party 
by  tlie  judgment.  The  plaintiff's  recovery  of  damages  is 
affirmed  ;  but  it  is  also  reversed.  Snch  a  practice  cannot  be 
approved,  for  it  would  lead  to  the  utmost  confusion  and  permit 
what  has  been  condemned  in  this  court ;  namely,  that  one  por- 
tion of  the  cause  could  be  sent  back  for  a  new  trial  and  that  the 
other  portion  might  be  brought  here.  {Story  v.  JV,  Y,  i&  H. 
li.  R.  Co.,  6  N.  Y.  85  ;  GoodaeU  v.  IF.  U.  Tel.  Co.,  109  id. 
147.)  If  the  judgment  must  be  reversed  for  error,  the  error 
necessarily  reverses  the  entire  judgment  and  the  new  trial 
must  be  as  to  the  entire  claim.  '(  WoUtenhohne  v.  WoUten- 
holme  Co.,  64  N.  Y.  272.)  Th^  anomalous  condition  is  pre- 
sented where  a  judgment  decisive  of  an  action  to  recover 
damages  is  at  once  affirmed  and  reversed,  without  other  dis- 
tinctive elements  in  the  order  of  the  appellate  court  than  those 
of  separate  appeals  by  the  plaintiff  and  defendant.  It  is 
scarcely  conceivable  that  such  a  decision  can  stand  and  the 
logical  result,  whether  we  regard  tlie  order  or  look  at  the  rea- 
sons assigned  in  the  opinion,  is  that  a  reversal  of  the  judgment 
is  effected.  The  separate  appeals  by  the  plaintiff  and  the 
defendant  call  for  but  one  of  the  dispositions  authorized  by 
the  Code  to  be  made  by  the  General  Term  and,  as  that  court 
found  error  in  the  referee's  conclusions,  they  should  either 
have  simply  ordered  the  reversal  of  the  judgment  and  a  new 
trial  of  the  issues ;  or  do  what  was  probably  in  mind  (and 
what,  because,  in  our  judgment,  the  conclusion  reached  by  the 
General  Term  was  correct,  would  liave  been  proper),  modified 
the  judgment  to  the  extent  mentioned  in  the  opinion.  Not 
having  done  so,  the  order  of  the  General  Term  should  be 
reversed  and  an  order  should  be  entered  reversing  the  judg- 
ment entered  ^ipon  the  report  of  the  referee  absolutely  and 
ordering  a  new  trial  before  another  referee,  with  costs  to  abide 
the  event. 
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As  to  the  plaintiff's  appeal  from  the  judgment,  we  think 
that,  in  view  of  the  plaintiff's  attitude  towards  the  order  of 
the  General  Term,  it  should  not  have  been  taken  and  must 
faih  It  was  open  to  tlie  plaintiff  to  take  a  new  trial  of  the 
cause  upon  the  General  Term  order  if  it  desired  it ;  but,  with 
an  absolute  reversal  of  the  judgment  and  a  new  trial  ordered, 
it  could  only  come  here  upon  appeal  upon  a  stipulation  for 
judgment  absolute  in  case  of  affirmance.  Our  determination 
upon  the  plaintiff's  appeal  from  the  order  of  the  General 
Term  denying  the  motion  to  vacate  its  judgment,  necessarily, 
leads  to  the  dismissal  of  its  appeal  from  the  judgment. 

The  appeal  from  the  judgment  is,  therefore,  dismissed,  but, 
under  the  circumstances,  without  costs  to  either  party  as 
against  the  other.  The  order  of  the  General  Term,  which  dis- 
posed of  the  appeals  of  the  parties,  is  reversed  and  an  order 
should  be  entered  reversing  the  judgment,  entered  upon  the 
report  of  the  referee,  and  ordering  a  new  trial,  with  costs  to 
abide  the  event. 

Costs  as  upon  an  appeal  from  an  order  are  awarded  to  the 
appellant. 

All  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Application  of  William  H.  Smith  et  al. 
for  a  Writ  of  Habeas  Corpus,  etc. 

Where  a  right  to  restrain  the  citizen  in  his  personal  liberty,  or  to  interfere 
with  his  pursuit  of  a  lawful  avocation  is  claimed,  to  sustain  the  claim  it 
must  appear  very  clearly  not  only  that  the  right  has  been  conferred  by 
law,  but  that  the  facts  exist  justifying  its  exercise. 

Under  the  provision  of  the  charter  of  the  city  of  Brooklyn  (§  5,  tit.  12, 
chap.  588,  Laws  of  1888)  making  it  the  duty  of  the  health  commissioner 
of  that  city  to  take  such  measures  for  the  preservation  of  the  public 
health  from  impending  pestilence,  and  under  the  provision  of  the  ''  Public 
Health  Law "  (§  14,  chap.  661,  Laws  of  1893)  requiring  every  local 
board  of  health  to  "  guard  against  the  introduction  of  contagious  and 
infectious  diseases,"  and  to  ''require  the  isolation  of  all  persons  ♦  ♦  ♦ 
infected  with  and  exposed  to  such  disease,"  to  justify  such  isolation 
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the  fact  must  exist  that  the  persons  are  infected  with  the  contagious 
disease  or  have  been  exposed  to  it. 

No  authority  is  given  by  said  provisions  to  said  health  commissioner  to 
quarantine  any  person  simply  because  he  refuses  to  be  vaccinated,  and 
to  continue  him  in  quarantine  until  he  consents  to  such  vaccination. 

On  application  for  a  writ  of  habeas  corpus,  the  relators'  petition  alleged 
that  they  were  imprisoned  and  restrained  of  their  liberty  at  their  house 
in  said  city  by  the  order  and  direction  of  the  commissioner  of  health; 
that  they  had  been  exposed  to  no  contagion,  and  were  not  afflicted  with 
any  contagious  disease.  InHhe  return  made  by  the  commissioner  to  the 
writ,  he  alleged  that  for  several  months  smallpox  had  been  epidemic  in 
the  city;  that  as  he  was  informed  and  believes,  before  ordering  the 
relators  to  be  detained  in  quarantine,  they  were  engaged  in  the  prosec- 
ution of  the  express  delivery  business  in  said  city,  and  in  its  worst 
infected  district:  that  the  business  includes  the  carrying  of  household 
furniture  and  other  articles  which  may  come  from  infected  centres  and 
be  infected  with  the  germs  of  smallpox;  that  the  relators  "  were  unusu- 
ally exposed  to  such  contagion,"  and  it  was  "of  special  importance  that 
they  should  be  vaccinated  at  once,"  and  that  they  were  detained  in 
quarantine  because  of  their  refusal  to  be  vaccinated.  Held,  that  a 
demurrer  to  the  return  was  properly  sustained;  that  said  commissioner 
had  no  jurisdiction  to  make  the  order. 

(Argued  April  22,  1895 ;  decided  May  3,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  14,  1895,  which  reversed  an  order  of 
Special  Term  made  hi  habeas  corpus  proceedings  discharging 
the  appellants  from  the  custody  of  Z.  Taylor  Emery,  health 
commissioner  of  the  city  of  Brooklyn. 

The  relators  alleged  in  their  petition  that  they  were 
imprisoned,  or  restrained  of  their  liberty,  at  their  house  in  the 
city  of  Brooklyn,  not  by  virtue  of  any  judgment  or  process 
issuing  from  any  court,  but  upon  the  order  and  direction  of 
the  respondent,  the  commissioner  of  health  of  the  city  of 
Brooklyn.  They  alleged  as  the  cause  for  their  imprisonment, 
which  was  eflfected  by  a  detail  of  policemen  to  watch  the 
premises,  tliat  they  liad  refused  to  permit  themselves  to  be 
vaccinated  They  also  alleged  that  they  had  been  exposed  to 
no  contagion  and  were  not  afflicted  with  any  disease,  con- 
tagious or  otherwise.     In  the  return  made  by  the  commissioner 
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of  health  to  ^he  writ  of  habeas  corpus  issuing  upon  the 
the  relators'  petition,  it  is  stated  that  the  relators  were 
placed  under  quarantine  by  his  orders  and  bv  virtue  of  the 
authority  vested  by  law  in  him  to  take  such  precautions 
as  are  necessary  for  the  protection  of  the  public  health  against 
smallpox ;  that  the  relators  were  detained  in  quarantine  by 
reason  of  their  refusal  to  pennit  them*^?lve8  to  be  vaccinated; 
that  for  several  months  previously  smallpox  had  been  present 
to  an  alarming  extent  in  the  city  of  Brooklyn  and  had  been  epi- 
demic in  that  city,  and  that  the  utmost  precaution  and  most  thor- 
ough preventive  measures  were  necessary  in  order  to  prevent 
the  spread  of  the  disease  beyond  control.  It  is  then  alleged  in 
the  return,  as  a  well-established  scientific  fact,  that  vaccina- 
tion is  a  preventive  of  that  disease.  The  health  commissioner 
then  proceeds  to  state  as  follows :  "  That,  as  I  was  informed 
and  believed,  before  ordering  the  quarantine  to  Ije  placed 
upon  the  said  premises  and  that  said  persons  be  detained 
therein,  the  said  William  11.  Smith  (one  of  the  relators)  is  the 
proprietor  of  an  express  delivery  business,  and  that  the  said 
Cummings  (the  other  relator)  is  employed  by  him  in  said  busi- 
ness, and  that  they  are  both  actively  engaged  in  the  prosecu- 
tion thereof  in  the  cities  of  New  York  and  Brooklyn  and 
especially  in  Greenpoint  and  the  eastern  district  of  said  city  of 
Brooklyn,  which  latter  has  been  one  of  the  worst  infected  cen- 
tres of  said  city.  That  said  business  is  of  a  general  nature,  and 
may  include  the  carrying  of  trunks,  bedding,  furniture  and 
numerous  other  articles  which  may  come  from  infected  centres 
and  be  infected  with  the  germs  of  smallpox ;  and  it  became  at 
once  apparent  to  me  that  the  said  Smith  and  Cummings  were 
unusually  exposed  to  such  contagion,  and  that  they  might  be 
seized  therewith  and  by  communication  with  others  spread  the 
same ;  and  that  it  was,  therefore,  of  special  importance  that  they 
should  be  vaccinated  at  once."  The  return  then  goes  on  to  state 
that  a  quarantine  was  ordered  to  be  placed  upon  the  premises 
and  the  persons  contained  therein,  until  they  consented  to  be 
vaccinated,  and  that  such  measures  were  taken  in  order  to  pro- 
tect the  citizens  of  Brooklyn,  in  the  belief  that  if  the  said  Smith 
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and  Ciimmings  were  permitted  to  continue  in  their  said  busi- 
ness without  being  so  vaccinated  they  might  be  the  means  of 
most  serious  fatal  consequences  to  other  citizens.  Tlie  return 
alleges  that  there  liad  been  at  least  twenty-eight  cases  of 
smallpox  in  and  about  the  17th  ward  of  the  city  and  that  a 
proclamation  of  great  and  imminent  peril  had  been  made  by 
the  mayor  and  the  president  of  the  medical  society  of  the 
county  of  Kings.  The  proclamation,  to  which  reference  is 
made  in  the  return,  is  annexed  and  refers  to  the  measures  and 
acts  declared  to  be  necessary  by  the  conmiissioner  of  health 
and  approves  of  them,  and  declares  that  the  peril  from  an 
impending  epidemic  of  smallpox  shall  be  deemed  to  exist,  etc. 
The  acts  and  measures,  which  that  declaration  approves,  are 
stated  over  the  signature  of  the  commissioner  of  health,  who 
declares  them  necessary  to  be  taken  for  the  preservation  of 
the  public  health  from  the  impending  pestilence  of  smallpox. 
They  are  stated  to  be,' "  First :  Thorough  and  sufficient  vacci- 
nation of  every  citizen,  who  has  not  been  successfully  vacci- 
nated within  such  period  of  time  as,  in  the  judgment  of  the 
commissioner  of  health,  rendere  such  person  immune,  should 
be  procured.  Second  :  tV^herever  any  person  in  said  city  shall 
refuse  to  be  vaccinated,  such  person  shall  be  immediately 
quarantined  and  detained  in  quarantine  until  he  consents  to 
such  vaccination."  The  relators  demurred  to  the  return  and, 
after  a  hearing,  were  discharged  from  the  commissioner's  cus- 
tody. They  appealed  to  this  court  from  an  order  of  the  Gen- 
eral Term  which  reversed  the  order,  etc.,  discharging  them. 

Charles  J,  Patterson  for  appellants.  The  demurrer  to  the 
return  only  admits  the  facts  that  are  stated  in  that  document 
and  not  all  the  recitals  contained  in  the  papers  annexed  to  it. 
{Russell  V.  Mayor^  etc,^  2  Den.  474:.)  Under  the  statutes 
applicable  to  this  case  the  questions  whether  the  overruling 
necessity  exists,  and  whether  the  remedy  is  appropriate,  are 
judicial  ones  to  be  passed  upon  by  the  courts  whenever  a 
citizen  challenges  the  right  of  the  commissioner  to  interfere 
with  his  person  or  property.     {People  ex  rel,  v.  Boa/rd  of 


72  Matter  of  Smith  et  al.  [May, 

Statement  of  case.  [Vol.  146. 

Health,  140  N.  Y.  1 ;  Young  v.  Flower,  22  N.  T.  Supp.  332.) 
The  other  statutory  provisions  referred  to  by  the  respondent 
are  plainly  insufficient  to  justify  his  action  in  restraining  the 
appellants.  (Laws  of  1893,  chap.  661 ;  Laws  of  1888,  chap. 
583.)  The  policy  of  the  law  of  this  state  has  not  been  to 
make  vaccination  compulsory  upon  the  people.  (Laws  of 
1893,  chap.  661,  §  118.) 

Alexander  IL  Van  Cott  for  respondent.  The  provisions 
of  the  charter  of  Brooklyn  make  the  commissioner  of  health, 
the  mayor  and  the  president  of  tlie  Medical  Society  of 
Kings  County,  the  judges  of  the  existence  of  great  and 
imminent  peril  to  the  public  health  of  the  city  by  reason 
of  imi)ending  pestilence.  (Laws  of  1888,  chap.  583,  §  5 ; 
Harrison  v.  Baltimore,  1  Gill,  264 ;  Brown  v.  Purdy,  22 
J.  &  S.  109.)  They  having  thus  declared  the  existence  of 
this  great  and  imminent  peril,  the  statute  made  it  the  duty  of 
the  commissioner  of  health  to  take,  do  and  cause  to  be  done, 
such  measures  and  acts  as  he  in  good  faith  declared  the  public 
safety  and  health  to  demand,  and  the  mayor  and  president  of 
the  medical  society  approved  in  writing.  (Laws  of  1888, 
chap.  583,  §  5.)  The  statutes  make  the  commissioner  of 
health,  whom  they  charge  with  the  duty  of  carrying  out  and 
doing  these  measures  and  acts,  the  sole  judge  of  what  means 
and  subordinate  officers  shall  be  employed  in  the  performance 
of  these  duties.  ( Wood  v.  Moorehouse,  45  N.  Y.  368, 
376;  People  ex  rel,  v.  Board  of  Health,  140  id.  1.) 
Concurrently  with  the  charter  provisions,  the  general  law 
relating  to  local  boards  of  health  requires  the  commissioner  to 
provide  vaccinnation  for  all  who  need  it  in  the  event  of  an 
actual  epidemic  of  smallpox ;  and  at  all  times  to  require  the 
isolation  of  persons  exposed  to  contagious  or  infectious  dis- 
eases. (Laws  of  1803,  chap.  661,  §  24.)  The  legislature  liad 
the  power  to  confer  the  authority  and  impose  the  duties  con- 
ferred and  imposed  by  these  acts.  {Kerrigan  v.  Force,  68  N. 
Y.  381 ;  PeopU  v.  Durstan,  1 19  id.  569  ;  37  id.  661,  670 ; 
Health  Dept  v.  Knoll,  70  id.  530,  536 ;  7?.  P,  Co,  v.  Hmen, 


1895.]  Matter  of  Smith  et  al.  73 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Quay,  J. 

95  U.  S.  465,  471 ;  Zawton  v.  Steele.  119  K.  Y.  226  ;  Mor- 
gan v.  Louisiana^  118  U.  S.  455,  462,  464;  People  ex  rel.  v. 

Warden,  etc.,  144  N.  Y.  529 ;  PeopU  v.  Ewer,  141  id.  129 ; 

Young  v.  Flower,  22  N.  Y.  Supp.  332  ;  M,  S.  P.  cfe  8.  R. 
S.  Co,  V.  Milner,  57  Fed.  Rep.  276;  Segain  v.  Schultz,  31 
How.  Pr.  398.)  Not  only  was  there  a  clear  case  for  the  exer- 
cise of  the  power  and  performance  of  the  duty  devolved  upon 
the  commissioner  of  health  by  these  statutes,  but  he  exercised 
the  power  and  performed  the  duty  in  a  lawful  and  discreet  man- 
ner in  the  case  of  the  relators.  (Const,  art.  1,  §  6 ;  37  N.  Y. 
661 ;  Murray  v.  //.  Z.  c&  /.  Co,,  18  How.  [U.  S.]  272;  Peo- 
ple ex  rel,  v.  KeeUr,  99  N.  Y.  463,  479 ;  Ilappxj  v.  Mosher, 
48  id.  313 ;  Henderson  v.  Mayor,  etc,  92  U.  S.  260 ;  Miller 
V.  B,  d;  M,  R,  R.  Co,,  70  N.  Y.  223.)  The  judge  at  Special 
Term  should  have  dismissed  the  writ  and  remanded  the  rela- 
tors to  the  custody  of  the  commissioner  to  be  detained  by  him 
for  such  portion  of  the  period  of  sixty  days  fixed  by  the  proc- 
lamation as  he  in  his  discretion  might  deem  necessary.  (Laws 
of  1886,  chap.  533,  §  5 ;  People  v.  Cavanagh,  2  Park.  650  ; 
People  V.  Nevins,  1  Hill,  154;  PeopU  v.  Cassell,  5  id.  164; 
People  ex  rel,  v.  Liscortxh,  60  N.  Y.  589,  605;  People  ex  rel, 
V.  Jacobs,  66  id.  8 ;  People  v.  BaJc^r,  89  id.  460 ;  In  re  Par- 
ker, 5  M.  &  W.  31 ;  In  re  Shuttleworth,  9  Ad.  &  El.  651 ; 
Ex  parte  Dixon,  1  Abb.  [N.  C]  118 ;  Ex  parte  Larnont,  11 
id.  120 ;  Code  Civ.  Pro.  §  2039 ;  Peo2)le  v.  Grant,  111  N.  Y. 
584 ;  People  v.  McEwen,  67  How.  Pr.  105.) 

Gray,  J.  The  question  presented,  like  all  those  which 
involve  the  right  to  restrain  the  citizen  in  his  personal  liberty, 
or  to  interfere  with  his  pursuit  of  a  lawful  avocation,  demands 
a  careful  consideration  of  the  provisions  of  law,  under  which 
the  right  is  alleged  to  be  conferred.  Where  such  a  right  is 
claimed,  it  must  appear  very  clearly  and  satisfactorily,  not 
only  that  it  has  been  conferred  by  the  law,  but,  also,  that  in 
its  exercise  the  facts  were  present  which  justified  it.  The 
validity  of  the  law  is  not  so  much  called  in  question,  as 
the  right  to  enforce  its  provisions  is.  For  his  authority, 
SiCKELs— Vol.  CI.         10 
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the  respondent  refers  to  certain  provisions  of  tlie  charter 
of  the  city  of  Brooklyn  (Chapter  583,  title  12);  where 
the  health  comissioner  is  empowered  as  follows :  "  Section  5. 
In  the  presence  of  great  and  imminent  peril  to  public  health 
of  the  city  of  Brooklyn,  by  reason  of  impending  pestilence,  it 
shall  be  the  duty  of  said  commissioner  to  take  such  measures 

*  *  *  for  the  preservation  of  the  pubUc  health  from  such 
impending  pestilence  as  he  may  in  good  faith  declare  the  pub- 
lic safety  and  health  to  demand,  and  the  mayor  of  the  said 
city  and  the  president  of  the  Medical  Society  of  Kings  County 
shall  also  in  writing  approve.  And  such  peril  shall  not  be 
deemed  to  exist,  except  when  and  for  such  period  of  time  as 
the  mayor,  president  of  the  medical  society  and  the  health 
commissioner  shall  by  proclamation  declare."  The  provisions 
of  section  li  of  chapter  661  of  the  Laws  of  1893  (the 
"  Public  Health  Law "),  which  relate  to  "  contagious  and 
infectious  diseases,"  are,  also,  referred  to.  They  are  that, 
*'  Every  such  local  board  of  health  shall  guard  against  the 
introduction  of  contagious  and  infectious  diseases  by  the  exer- 
cise of  j)roper  and  vigilant  medical  inspection  and  control  of 
all  persons  and  thingc  arriving  in  the  municipality  from  infected 
places,  or  which  from  any  cause  are  liable  to  communicate 
contagion.  It  shall  require  the  isolation  of  all  persons  and 
things  infected  with  or  exposed  to  such  disease,  and  provide 
suitable  places  for  the  treatment  and  care  of  sick  persons  who 
cannot  otherwise  be  provided  for.  *  *  *  It  shall  provide 
at  stated  intervals  a  suitable  supply  of  vaccine  virus,  etc., 

*  *  *  and  at  all  times  provide  thorough  and  safe  vaccina- 
tion for  all  persons  in  need  of  the  same."  It  would  seem 
from  a  consideration  of  these  provisions  of  law  that,  while 
responsibility  and  a  wide  authority  have  been  conferred 
upon  the  respondent  in  the  administration  of  his  important 
office,  nevertheless,  the  statute  contemplates,  when  persons  or 
property  are  to  be  affected  by  the  isolation  mentioned, 
that  the  fact  must  exist,  either  that  they  are  infected  with 
the  contagious  disease,  or  that  they  were  exposed  to  it. 
But  I  find  no  warrant  for  the  rather  extraordinary  declaration 
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of  the  commissioner  that  "  wherever  any  person  shall  refuse 
to  be  vaccinated,  such  person  shall  be  immediately  quarantined 
and  continued  in  quarantine  until  he  consents  to  such  vacci- 
nation." Of  course,  if  we  could  regard  it  as  a  mere  expression 
of  his  opinion  as  to  what  measures  would  be  necessary  to 
prevent  pestilence,  this  document  would  not  demand  our  con- 
sideration ;  but,  being  issued  ofScially  and  with  the  formal 
approval  of  the  mayor  and  the  president  of  the  Medical 
Society  of  Kings  County,  as  required  by  the  city  charter,  it 
assumes  the  importance  of  a  public  and  official  paper,  and  the 
inquiry  suggests  itself  as  to  the  authority  for  its  terms.  That 
the  powers  conferred  upon  the  health  commissioner  by  the  pro- 
visions of  the  city  charter  give  to  him  the  riglit  to  compel  tlie 
vaccination  of  every  citizen  in  the  city  of  Brooklyn,  if  he 
would  escape  quarantine,  seems  an  unnecessary  and  it  is  an 
unwarrantable  inference  from  the  language.  It  is  difficult 
to  suppose  that  the  legislature  would  invest  local  officials  with 
such  arbitrary  authority  over  tiieir  fellow-citizens  and  the 
language  of  an  act  would  have  to  be  very  plain  before  the 
court  would  be  warranted  in  giving  it  such  a  construction. 
But  the  legislature  has  done  nothing  of  the  kind.  In  the 
presence  of  imminent  peril  to  the  public  health  of  the  city, 
by  reason  of  an  impending  pestilence,  he  may  take  such 
measures  as  he  declares  the  public  safety  demands  and  which 
are  approved  by  the  mayor  and  the  president  of  the  medical 
society.  This  language  is  sufficient  to  confer  the  needed 
authority  to  do  all  acts  wliich  in  his  judgment,  as  approved 
by  his  associates  in  the  matter,  are  necessary  to  be  done  to 
improve  the  sanitary  conditions  of  the  city  and  to  preserve 
the  public  health  from  being  affected.  That  authority  would, 
undoubtedly,  be  sufficient  to  deal  summarily  with  cases  where 
persons  are  stricken  with  a  contagious  or  infectious  disease, 
or  have  been  actually  exposed  to  it,  and  it  is  broad  enough 
for  every  practical  purpose  in  dealing  with  the  facts  of 
any  case  presented ;  but  the  authority  is  not  given  to  direct, 
or  to  carry  out,  a  quarantine  of  all  persons,  who  refuse  to 
permit  themselves  to  be  vaccinated  and  it  cannot  be  implied. 
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Cei-tainly  no  power  should  be  implied  from  an  act,  which 
is  not  necessary  to  its  due  execution ;  and  where  the  liberty 
and  the  property  of  persons  are  sought  to  be  brought  within 
its  operation,  the  case  must  be  clearly  seen  to  be  wdthin  those 
intended  to  be  reached. 

Passing  to  the  question  of  what  power  is  vested  in  the  com- 
missioner by  virtue  of  his  office,  under  the  Public  Health 
Law,  it  is  very  clear  that  an  "  isolation  of  all  persons  and 
things "  is  only  permitted  when  they  are  *'  infected  with  or 
exposed  to"  contagious  and  infectious  diseases.  That  that 
language  means,  when  speaking  of  persons  and  things 
"exposed"  to  disease,  the  actual  fact  and  not  a  mere  possi- 
bility, is  plain  from  the ,  language  which  precedes  it  in  the 
section.  The  local  board  of  health  is  to  guard  against  the 
introduction  of  contagious  and  infectious  diseases,  by  the  exer- 
cise of  medical  inspection  and  control  of  persons  and  things, 
either  arriving  from  infected  places,  or  from  any  cause  liable 
to  communicate  contagion.  Obviously,  there  must  be  an 
inspection  of  persons  and  things  and  the  resulting  discovery, 
if  they  are  not  actually  "  infected  "  with  disease,  that  they 
have  been  "  exposed  "  to  it,  and  that  the  conditions  actually 
exist  for  a  communication  of  contagion,  in  order  to  bring  into 
operation  the  power  to  isolate.  The  meaning  of  the  particu- 
lar language  in  the  section  is,  and  it  should  read,  that  the 
board  of  health  shall  "  require  the  isolation  of  all  persons  and 
things  infected  with,  or  who  have  been  exposed  to  such  dis- 
eases." In  the  present  case,  the  relators  are  not  alleged  to 
have  l)een  infected  w-ith  any  contagious  or  infectious  disease, 
or  to  have  been  exposed  to  such.  Tlie  allegations  of  the  com- 
missioner of  liealth  are  based  only  upon  information  and 
belief  and,  when  referring  to  the  necessity  for  the  stringent 
measures  adopted  towards  tlie  relators,  they  simply  assert  the 
prosecution  of  a  general  express  business,  which  is,  in  part, 
carried  on  through  what  "  has  been  one  of  the  worst  infected 
centres  of  the  city."  It  is  not  alleged  that  the  business  had 
included  the  carrying  of  infected  ai-ticles,  or  articles  from 
infected  centres,  or  that  the  relators  had  been  exposed  to 
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contagion ;  but  possibilities,  merely,  are  alleged.  It  is  alleged 
that  the  business  -ynay  include  the  carrying  of  articles,  which 
may  come  from  infected  centres  and  the  relators  inigkt 
be  seized  with  smallpox ;  and,  if  they  were  permitted  to 
continue  in  their  business  without  being  vaccinated,  they 
might  be  the  means  of  serious  consequences  to  other  citizens 
with  whom  they  came  in  contact.  Such  allegations  fall  far 
short  of  stating  facts,  upon  which  the  commissioner  of  health 
would  be  authorized  to  take  such  drastic  measures,  as  to  effect 
the  imprisonment  of  citizens  by  quarantining  them  in  their 
houses.  He  had  no  jurisdiction  to  make  the  order  here,  unless 
there  was,  in  fact,  before  him  a  case  where  t-he  parties  were 
either  infected  with,  or  had  been  actually  exposed  to  the  dis- 
ease of  smallpox.  It  was  necessary  to  that  jurisdiction  that 
the  danger  should  actually  have  existed,  in  the  infection  of 
the  person  or  things,  or  in  their  having  been  exposed  to  the 
disease.  (See  People  ex  rel,  Copcutt  v.  Board  of  Healthy 
140  N.  Y.  1.)  While  he  was  vested  with  great  and  extensive 
powers,  in  order,  in  the  presence  of  danger,  to  act  summarily 
for  the  preservation  of  the  public  health,  he  was  bound  to 
show  a  state  of  facts  which  justified  such  an  exercise  of  those 
powers. 

I  think  no  one  will  dispute  the  right  of  the  legislature 
to  enact  such  measures  as  will  protect  all  persons  from  the 
impending  calamity  of  a  pestilence  and  to  vest  in  local 
authorities  such  comprehensive  powers  as  will  enable  them  to 
act  competently  and  effectively.  That  those  powers  would  be 
conferred  without  regulating  or  controlling  their  exercise,  is 
not  to  be  supposed  and  the  legislature  has  not  relieved  officials 
from  the  responsibility  of  showing  that  the  exercise  of  their 
powers  was  justified  by  the  facts  of  the  case.  The  question 
here  is  not  whether  the  legislature  had  the  power  to  enact  the 
provisions  of  section  24  of  the  Health  Law ;  but  whether  the 
respondent  has  shown  that  a  state  of  facts  existed,  warranting 
the  exercise  of  the  extraordinary  authority  conferred  upon 
him.  Like  all  enactments  which  may  affect  the  liberty  of  the 
person,  this  one  must  be  construed  strictly  ;  with  the  saving 
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consideration,  however,  that,  as  the  legislature  contemplated 
an  extraordinary  and  dangerous  emergency  for  the  exercise  of 
the  power  conferred,  some  latitude  of  a  reasonable  discretion 
is  to  be  allowed  to  the  local  authorities  upon  the  facts  of  a  case. 

As  the  respondent  has  utterly  failed  to  show  any  facts 
which  warranted  the  isolation  oi  the  relators,  they  w^ere  pro|> 
erly  discharged  and  the  order  of  the  General  Term  should  be 
reversed  and  that  of  the  Special  Term  affirmed. 

All  concur,  ei:cept  IIaight,  J.,  not  voting. 

Ordered  accordingly. 


162  426         ^^  *^^^  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
-r^g T^  Julia  L.  James  (now  Bdtterfield),  as  Executrix,  etc. 
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Where  a  will  is  the  subject  of  construction  the  intention  of  the  testator,  as 
disclosed  by  the  will,  not  a  general  rule  of  construction,  is  to  govern 
when  they  come  in  conflict. 

A  meritorious  consideration  is  not  sufficient  to  sustain  an  executory 
covenant,  executed  by  a  husband  to  his  wife. 

Where,  therefore,  a  husband  executed  and  delivered  two  bonds  to  his 
wife  as  a  gift,  Tield,  that  they  were  not  enforcible  after  the  death  of 
the  husband  against  his  estate. 

The  bonds  were  secured  by  mortgages  upon  lands  in  another  state.  An 
action  of  foreclosure  was  brought  in  that  state  during  the  lifetime  of 
the  husband,  in  which  he  and  his  grantees  were  made  parties  defendant, 
and  process  was  served  upon  them  out  of  the  sti\te;  he  did  not  appear. 
A  judgment  of  foreclosure  and  sale  was  entered  in  which  the  amount 
due  upon  the  bonds  was  fixed.  After  the  death  of  tJbe  husband  the 
mortgaged  premises  were  sold  under  the  judgment.  Upon  settle- 
ment of  the  accounts  of  the  widow  as  executrix  of  her  husband's 
will,  she  presented  a  claim  against  the  estate  for  the  amount  of  the  bonds 
less  the  amount  realized  on  the  sale.  Held,  that  she  was  not  entitled  to  an 
allowance  of  the  claim;  but  that  while  said  judgment  had  no  effect  to 
create  a  personal  liability  upon  the  bonds,  it  was  conclusive  as  to  the 
ownership  of  the  mortgages  and  the  right  of  the  mortgagee  to  have 
the  mortgaged  premises  sold  and  the  proceeds  applied  upon  the  amount 
represented  by  the  bonds. 

Upon  the  day  of  the  death  of  the  husband,  and  while  he  was  in  fact 
dying,  a  clerk  of  the  firm  of  which  he  was  a  member,  who  held  a  power 
of  attorney,  authorized  to  sign  checks  for  the  firm,  was  requested  by  a 
messenger  from  the  dying  man's  home  to  draw  two  checks  for  account 
of  the  wife;  this  the  clerk  did.     The  messenger  received  and  caused  the 
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checks  to  be  cashed,  and  deposited  the  money  to  the  individual  credit  of 
the  wife.  Held,  that  proof  of  these  facts  did  not  justify  a  finding  that 
the  checks  were  delivered  by  the  husband's  authority,  or  that  the  author- 
ity of  the  clerk  under  the  power  had  been  validly  called  into  exercise. 

By  the  will  of  the  deceased  husband  he  gave  to  his  wife  '*  for  her  sole  use, 
enjoyment  and  benefit,  during  her  life,  without  restraint,  deduction  or 
interference  in  any  manner  whatsoever,"  one-half  of  the  income  of  all  his 
property,  "of  every  kind,"  during  her  life;  the  remainder  of  the  income, 
and  the  estate  itself,  after  the  death  of  the  wife,  he  gave  to  his  **  legal 
heirs,"  subject  to  all  taxes  and  charges  against  the  estate;  they  were 
enjoined  against  attempting  to  interfere  with  the  '*  full  enjoyment,  use, 
management  and  direction  and  disposition  "  of  the  estate.  The  wife  was 
appointed  sole  executrix,  with  the  direction  that  no  bond  or  surety 
should  be  required  of  her,  and  she  was  authorized,  in  her  discretion,  to 
sell  any  portion  of  the  property,  if  necessary,  to  pay  the  debts  of  the 
testator.  At  the  time  the  will  was  made  the  testator  had  no  children  or 
other  descendants;  he  owmed,  at  the  time  of  his  death,  stocks  of  certain 
railroad  construction  companies.  Two  of  said  companies  constructed 
railroads,  and  upon  their  sale  received  land  grants  in  payment;  another 
received  in  part  payment  for  a  road  constructed  by  it  a  certificate  of 
indebtedness  secured  by  a  mortgage.  Heid  (Bartlett,  J.,  dissenting), 
that  dividends  received  by  the  executrix  upon  said  stocks  were,  under 
the  circumstances,  properly  treated  as  income;  that  the  intention  of  the 
testator  was  not  to  create  a  technical  trust,  but  that  his  property  should 
remain  in  specie  for  his  widow's  benefit,  and  subject  to  her  uncontrolled 
management,  and  she  was  entitled  to  her  share  of  whatever  came  into 
the  estate  from  the  property  in  the  form  in  which  he  left  it. 

The  other  member  of  testator's  firm  died  a  few  days  before  him.  In 
an  action  brought  by  a  firm  creditor  for  the  protection  and  distribution 
of  the  firm  assets  a  receiver  was  appointed,  who  collected  interest  and 
dividends  upon  certain  bonds  and  stocks.  A  judgment  was  rendered  in 
said  action  settling  the  receiver's  accounts  and  directing  him  to  deliver 
over  the  assets  to  the  widow,  as  executrix  of  the  surviving  partner. 
IIel(J,  that  the  judgment  was  not  open  to  attack  upon  the  accounting  of 
the  executrix,  and  that  she  was  entitled  to  treat  as  income  the  money 
collected  by  the  receiver  as  dividends  and  interest  and  paid  over  to  her. 

Reported  below,  78  Hun,  121. 

(Argued  April  9,  1895;  decided  May  21,  1895.) 

Cross-appeals  from  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  tlie  second  judicial  department,  entered 
upon  an  order  made  tlie  second  Monday  of  May,  1894,  which 
modified,  and  afiirmed,  as  modified,  a  decree  of  the  surrogate 
of  Putnam  county  settling  the  account  of  Julia  L.  Buttertield, 
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as  executrix  of  the  last  will  and  testament  of  Frederick  P. 
James,  deceased. 

Upon  the  accounting  of  the  executrix  of  Mr.  James'  will, 
various  objections  were  filed  on  the  part  of  his  heirs  and  next 
of  kin  to  the  accounts.  He  -left  the  following  will ;  which 
had  been  dictated  by  him  a  few  years  before  his  decease. 

"  I,  F.  P.  James,  of  Philipstown,  Putnam  county,  New 
York,  being  of  sound  mind,  declare  this  my  last  will  and  tes- 
tament, revoking  all  former  wills  and  codicils.  I  give  and 
bequeath  to  my  beloved  wife  J  ulia,  for  her  sole  use,  enjoy- 
ment and  benefit  during  her  life,  without  restraint,  deduction 
or  interference  in  any  manner  whatsoever,  as  follows : 

''First  —  One-half  of  the  income  of  all  my  property  of 
every  kind  of  which  I  may  die  possessed. 

''Second — The  use,  enjoyment,  rental  and  occupation  of 
my  two  residences,  one-known  as  "Cragside"  in  Cold  Spring 
and  Philipstown,  New  York,  and  the  other  known  as  No.  400 
Fifth  avenue,  New  York  city. 

"  Third  —  I  give,  devise  and  bequeath  absolutely  to  my 
said  wife  all  the  household  furniture,  pictures,  plate,  books, 
ornaments,  horses,  carriages,  farm  implements  and  property  of 
every  description  in  or  upon  or  appertaining  in  any  manner 
to  the  two  houses  and  residences  aforesaid.  The  said  devises 
and  bequests  to  my  said  wife  to  be  in  lieu  of  dower  and  right 
of  dower.  I  give,  devise  and  bequeath  to  my  legal  heirs  the 
remainder  of  the  income  from  my  property  during  the  life  of 
my  wife  after  the  payment  and  discharge  of  all  taxes,  assess- 
ments and  charges,  interest  and  obligation  against  my  estate, 
except  as  hereinafter  provided,  in  case  of  interference.  I 
give,  devise  and  bequeath  to  my  legal  heirs,  except  as  herein 
provided  otherwise,  the  reversion  and  ownership  of  all  my 
estate  and  property  after  the  death  of  my  wife,  with  the 
reservation,  exception  and  direction,  that  in  the  event  of  any 
of  my  legal  heirs  making  any  attempt  directly  or  indirectly, 
in  any  manner  or  form  to  interfere  with  or  restrain  in  any 
manner  my  beloved  wife  from  full  enjoyment,  use,  manage- 
ment and  direction  and  disposition  of  the  property  and  income 
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of  my  estate,  as  herein  devised,  then  and  in  that  event  such 
one  of  my  legal  heirs  as  shall  do  or  perform  or  aid  or  abet  the 
performance  of  such  an  act,  or  cause  tlie  same  to  be  done, 
shall  be  forever  debarred  from  any  part,  parcel,  interest  or 
ownership,  or  inlieritance  to  any  of  my  property,  and  be 
excluded  from  sharing  in  tlie  same,  and  the  share  that  would 
otherwise  have  gone  to  him  or  her  sliall  be  divided  among  the 
remaining  lieirs  according  to  law.  I  authorize  and  direct  my 
executrix  in  her  discretion  to  sell  and  convey  such  portion  of 
my  property  as  may  be  requisite  or  necessary  to  pay  and  dis- 
charge my  just  debts  and  obligations. 

"  I  constitute  and  appoint  my  wife  Julia  L.  James,  my  sole 
executrix  and  direct  that  no  bond,  obligation  or  surety  be 
required  from  her." 

Mr.  James  left  no  parents,  or  descendants  surviving  him. 
In  his  lifetime  he  had  been  the  senior  member  of  the  banking 
and  brokerage  firm  of  F.  P.  James  and  Company.  There 
were  no  written  articles  of  co-partnersliip  between  him  and 
his  partner  Horace  S.  Taylor,  and  the  finding  is  that  the  latter 
had  one-fifth  interest  in  the  profits  and  was  to  bear  one-fifth  of 
the  losses  of  tho  firm.  Mr.  Taylor  predeceased  the  testator  by 
a  few  days.  The  executrix  and  the  next  of  kin  have  appealed 
from  the  order  of  the  General  Term,  which  modified  the  sur- 
rogate's decree  and,  as  modified,  affirmed  it. 

Further  facts  appear  in  the  opuiion. 

William  W.  Goodrich  and  William  P.  Quin  for  executrix, 
appellant.  The  portions  of  the  decree  by  which  substantial 
justice  is  obtained  will  be  affirmed.  (Code  Civ.  Pro.  §§  1337, 
1338,  2545,  2586 ;  Kedf .  Surr.  Pr.  [4th  ed.]  892  ;  In  re  Ross, 
87  N.  Y.  514 ;  In  re  Cottrell,  95  id.  329 ;  In  re  Keleman,  57 
Hun,  165;  126  K  Y:  73;  Loder  v.  Whelpley,  111  id.  239; 
In  re  Chamberlain,  46  N.  Y.  S.  R.  841 ;  In  re  WilliamSy 
Id.  791 ;  Doolittle  v.  Stone,  136  N.  Y.  613 ;  Ilurlhurt  v. 
Hurlhurt,  128  id.  420 ;  Porter  v.  Gardner,  60  Hun,  571 ; 
Hyde  v.  Kitchen,  69  id.  280 ;  Bliss  v.  West,  58  id.  71 ;  Sweet  v. 
Northrup,  12  Wkly.  Dig.  377 ;  Brown  v.  Champlin,  66  N.  Y. 
SicKELS— Vol.  CI.        11 
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214 ;  Marsh  v.  Brovm,  18  Hun,  319 ;  Jackson  v.  T.  T.  S.  R. 
B.  Co.,  88  N.  T.  520 ;  Lewis  v.  Duane,  69  Hun,  28 ;  141  N.  Y. 
302;  Kelly  Y.  Burroughs^  102  id.  93;  Foots  v.  Valentine,  48 
Hun,  475  ;  In  re  Voleman,  111  K  Y.  220 ;  Bosseau  v.  Bleau, 
131  id.  177;  Smith  v.  CV^5r<?,  54  Hun,  22;  In  re  Sprague, 
125  K  Y.  732;  West  v.  Van  Tuyl,  119  id.  620;  Patterson 
V.  Bohinson,  116  id.  193  ;  Donovan  v.  Clark,  138  id.  631 ; 
r^T-Ti^r  V.  IT^^^Ti,  133  id.  650 ;  Steubing  v.  N,  T.  E.  B,  B. 
Co.,  138  id.  668 ;  Ilealy  v.  Clark,  120  id.  642 ;  Daniels  v. 
xS^mVA,  130  id.  696;  Burger  v.  Burger,  111  id.  523,  525; 
Adams  v.  Fitzpatrick,  125  id.  124 ;  Berger  v.  Varrelmann, 

127  id.  281 ;  ^w«(?r  v.  O^re^n,  65  Hun,  99 ;  Torrence  v.  71 
J\^.  Bank,  70  Hun,  ^\^Hosfoi^d  v.  Nichols,  1  Paige  Ch. 
220,  226  ;  Goddurd  v.  Sawyer,  9  Allen,  78  ;  7;^  re?  TTw*^,  126 
N.  Y.  537;  Wines  v.  Mayor,  etc.,  70  id.  613.)  The  sur- 
rogate's  allowance  of  Mrs.  Butterfield's  claim  and  decree 
for  its  payment  should  have  been  affirmed  by  the  General 
Term.     (Code  Civ.  Pro.  §§  942,  1317,  2739 ;   Teel  v.  Yost, 

128  N.  Y.  387 ;  Dunstan  v.  Campbell,  138  id.  70 ;  Porter 
V.  Gardner,  60  Hun,  571;  Bobert  v.  Good,  36  N.  Y. 
408;  Goddard  v.  Sawyer,  9  Allen,  78,  79;  Ilostard  v. 
Nichols,  1  Paige  Ch.  220,  226  ;  Mooney  v.  U.  P.  B.  B,  Co., 
60  Iowa,  347;  F.  Ins.  Co.  v.  Highsmith,  44  id.  330,  333; 
Baker  v.  Jamison,  73  id.  698,  701 ;  Lazier  v.  Westcott,  26 
N.  Y.  146;    Woodruff  v.  N.  T.,  L.  E.  cfe  W.  B.  B.  Co., 

129  id.  27;  Hewitt  v.  Bankin,  41  Iowa,  35;  Penny- 
backer  V.  Learn/,  65  id.  220;  Bucklin  v.  Bu^klin,  1 
Keyes,  145 ;  1  Abb.  Ct.  App.  Dec.  42 ;  Thomas  on 
Mort.  §  113;  4  Kent's  Comm.  [13th  ed.]  465;  1  Pars, 
on  Cont.  [7th  ed.]  459;  1  Bouvier's  Law  Diet.  [15th 
ed.]  375;  Van  Amhurgh  v.  Kramer,  16  Hun,  205; 
Fuller  v.  Artmam,,  69  id.  546 ;  Beard  v.  NuthaU,  1  Vem. 
427 ;  Isenhardt  v.  Brown,  2  Edw.  Ch.  341 ;  2  E.  S.  137,  §  84 ; 
Hunt  V.  Johnson,  44  N.  Y.  27 ;  Brown  v.  Austin,  35  Barb. 
341 ;  Cushman  v.  Addison,  52  N.  Y.  628 ;  Woodward  v. 
James,  115  id.  346 ;  Whart.  on  Const.  §  495 ;  Story  on 
Const.   §§   515,   537,   543;  Bolen  v.  Bolen,  44  Hun,  362; 
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Minis  V.  JEnnisy  48  Hun,  15  ;  Richmond  v.  Richmond^  78 
N.  Y.  354 ;  Cardee  v.  Lord^  2  id.  269  ;  Diefendorf  v.  Diefen- 
dorf,  132  id.  100 ;  Spencer  v.  Carr,  45  id.  406  ;  Bliss  v.  West, 
58  Hun,  71 ;  Power  v.  Z^«^r,  23  N.  T.  527 ;  (riZZi^  v. 
Modss,  28  id.  191 ;  Van  Amhurgh  v.  Kramer,  16  Hun,  205  ; 
TFiViwr  V.  Warren,  104  N.  Y.  192 ;  Riley  v.  J/ayer,  96  id. 
331 ;  Osborne  v.  Moss,  7  Johns.  161 ;  Waterhury  v.  TFe«^- 
i?^7^,  9  N.  Y.  598;  iT.  F.  Z.  //i*.  67a  v.  Aitkin,  125  id. 
660;  ^arr  v.  iT.  Z".,  Z.  Z:  cfe  IF.  R.  R.  Co.,  Id.  263; 
W?nght  V.  Chopin,  74  Hun,  54 ;  Leach  v.  Linde,  70  id.  145  ; 
ir^/«^  V.  iT^iMefy,  89  N.  Y.  352,  356 ;  In  re  Rider,  38  N.  Y. 
S.  K.  29 ;  Kyle  v.  Kyle,  Executor,  67  N.  Y.  400;  Garhck  y. 
Yanderwort,  128  id.  374;  Burkhalter  v.  Norton,  3  Dem. 
610;  Guernsey  v.  Miller,  80  N.  Y.  181 ;  Peyser  v.  Myers, 
135  id.  599 ;  O'Brien  v.  ri>wn^,  95  id.  429  ;  Zoo*  v.  Wilkinr 
son,  113  id.  485,  502 ;  Bennett  v.  Cook,  2  Hun,  526.)  There 
was  no  foundation  laid  for  the  claim  of  contestants  that  the 
executrix  should  be  charged  with  the  value  of  the  Lyon 
county  lands,  less  the  amount  of  taxes.  {Burger  v.  Burger, 
111  N.  Y.  523;  Martin  v.  Hodges,  45  Hun,  38.)  The 
testator's  intent  as  to  the  management  of  his  estate  should  con- 
trol the  decision  of  the  questions  involved  in  Hiese  appeals. 
(  Woodward  v.  James,  115  N.  Y.  346 ;  Galle  v.  Tode,  74  Hun, 
542;  Crim  v.  Starkweather,  136  N.  Y.  635;  Fanon  v. 
Mason,  76  Hun,  408;  Adler  v.  M.  £.  R.  Co.,  138  N.  Y. 
173 ;  In  re  Hart,  60  Hun,  516 ;  Code  Civ.  Pro.  §§  721,  723 ; 
Boughton  v.  Flint,  74  N.  Y.  477 ;  Bainhridge  v.  McCul- 
lough,  1  Hun,  488 ;  Bellinger  v.  Potter,  36  N.  Y.  S.  K.  601 ; 
In  re  RyaUs,  74  Hun,  205 ;  80  id.  459.)  Tile  payment  to 
Mrs.  James  of  $2,500  by  the  check  of  the  firm  of  F.  P.  James 
&  Co.  on  the  day  of  her  husband's  death  cannot  be  ques- 
tioned, and  the  General  Term's  modification  of  the  surrogate's 
decree  in  that  respect  was  erroneous.  It  neither  constitutes  a 
set-ofif  nor  counterclaim  against  the  debt  due  to  her  from  the 
estate  nor  grounds  for  surcharging  her  account.  {Bank  of 
If.  T.  Y.  Vanderhost,  32  N.  Y.  553.)  The  suit  of  Young  v. 
JcMnes  et  al.j  in  which  the  receiver  was  appointed,  was  brought 
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by  a  creditor  of  the  firm,  and  was  necessary  for  the  preserva- 
tion of  the  estate's  interest  in  the  assets  of  F.  P.  James  &  Co. 
{Fisher  v.  Banta,  m  N.  T.  468.)  The  division  of  the  stocks 
and  bonds  between  the  executrix  and  Jansen  was  made  on  a 
proper  basis.  {King  v.  Leighton^  100  N.  Y.  386 ;  Baldozier 
V.  Ilaynes^  67  Iowa,  683 ;  Houston  v.  Lane^  62  id.  291 ; 
Kyne  v.  Kyne,  48  id.  21 ;  Sully  v.  Nebergall,  30  id.  214 ; 
Watrous  v.  Winrij  37  id.  72.)  All  the  dividends  of  the  Hast- 
ings and  Dakota  Railway  Company  were  income,  and  should 
not  be  treated  as  principal  in  the  determination  of  any  of  the 
questions  involved  in  this  accounting.  {ClarJcson  v.  Clark- 
son,  18  Barb.  646 ;  Towle  v.  Forney,  14  N.  Y.  423.)  Tlie 
executrix  was  properly  credited  with  the  sums  paid  to  her 
attorneys  and  counsel,  and  to  which  the  appellants  objected. 
{Fowler  v.  Lockwood,  3  Eedf.  465 ;  Gilraan  v.  Gilman,  6 
T.  &  C.  211 ;  63  N.  Y.  41.)  No  question  is  before  the  court 
as  to  the  securities  sold  or  those  on  hand  on  May  29,  1890. 
(  Weston  V.  Ward,  4  Redf.  415.)  The  executrix  should  not 
be  charged  in  this  accounting  for  any  of  the  remaining  per- 
sonal property.  {O'Connor  v.  Gifford,  117  K  Y.  275.)  The 
settlement  of  the  executrix's  accounts  can  be  had  from  time  to 
time  as  circumstances  permit.  {In  re  Tilden,  98  N.  Y. 
434;  Code  Civ.  Fro.  §§  2514,  2722-2724,  2739-2743.) 
The  surrogate's  allowance  of  $2,985  to  "  Harlan  J.  Wood- 
ward, a  contestant,  or  to  Frank  E.  Smith,  his  guardian 
ad  litem,^'^  was  unauthorized  by  law  and  unwaranted  by  the 
evidence.  The  General  Term  improperl3^  affirmed  it  at 
$2,500.  {In  re  Endlong,  100  K  Y.  203 ;  In  re  Holden,  126 
id.  689-596;  In  re  Wilson,  103  id.  374;  McKuskie  v. 
Ilendrickson,  128  id.  555;  Foster  v.  Kane,  1  Dem.  67; 
Bigg  v.  Crugg,  26  Ilun,  89  ;  IL  F.  Ins.  Co.  v.  G.  I.  Ins. 
Co.,  138  N.  Y.  252.)  The  executrix  was  right  in  not  paying 
the  mortgages  on  the  Rockingham  apartment  house.  (  Wood- 
ward V.  James,  115  N.  Y.  352  ;  1  R.  S.  749.)  The  General 
Term  erred  in  not  granting  the  motion  of  the  executrix  for 
the  dismissal  of  the  appeals  taken  by  Charles  D.  Chase,  Cor- 
nelia A.  James,  Julia  C.  Prescott,  and  by  the  executors  of 
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Edward  D.  James  and  Ella  E.  James,  individuallj.    {Alexan- 
der V.  Alexander^  104  N.  Y.  643.) 

Frank  E.  Smith  for  Henry  A.  James  and  others,  appellants. 
The  dividends  in  question  are  capital  and  not  income.  (  Wood- 
ward y.  Jaines^  115  N.  T.  346.)  The  retention  of  the  stocks  in 
question  was  unlawful  and  a  violation  of  duty  on  the  part  of 
the  executrix.  (Williams  on  Exrs.  1Y17-1Y19 ;  Lacey  v. 
Davie^  4  Eedf.  402 ;  Hughes  v.  Empaon^  22  Beav.  181 ; 
Howe  V.  Earl  of  Dartmovth,  7  Ves.  137;  2  W.  &  T.  L.  C. 
[6th  Eng.  ed.]  321 ;  Morgan  v.  Morgan^  14  Beav.  72 ; 
Thornton  v.  EUis,  16  id.  193 ;  Blann  v.  BeU,  2  DeG.,  M. 
&  G.  776 ;  Holgate  v.  Jennings^  24  Beav.  623 ;  Brown  v. 
GdlaUy^  L.  E.  [2  Ch.  App.]  751 ;  Porter  v.  Baddeley^  5  id. 
542  ;  Macdonald  v.  Irvine^  8  id.  112 ;  Covenhoven  v.  Shuler^ 
2  Paige,  122, 132 ;  Cairns  v.  Chaxibert,  9  id.  160 ;  Spear  v. 
Tinkham,  2  Barb.  Ch.  211 ;  Calkins  v.  Calkins,  1  Eedf.  337, 
339;  Livingston  v.  Murray,  68  N.  T.  485,  492;  In  re 
Housraan,  4  Dem.  404,  413;  Kinmonth  v.  Brigham, 
5  Allen,  270;  Westcott  v.  Mckerson,  120  Mass.  410; 
Healey  v.  Tappam,,  45  N.  H.  243 ;  Buckingham  v.  Morrison, 
136  111.  437 ;  Ackemian  v.  Vreeland,  14  N.  J.  Eq.  23 ;  How- 
ard V.  Howard,  16  id.  486 ;  Bisphara's  Eq.  [5th  ed.]  §  139 ; 
1  Perry  on  Trusts  [4th  ed.],  §  465  ;  Hill  on  Trustees,  380 ;  T. 
G,  T.  Co.  V.  C,  B.  (6  Q.  R,  R.  Co,,  64  Hun,  1 ;  138  N.  Y. 
657 ;  OiUespie  v.  Brooks,  2  Eedf.  349 ;  Tuttle  v.  Gilm^re,  36 
N.  J.  Eq.  617 ;  Webh  v.  Earl  of  Shaftesbury,  7  Ves.  480 ; 
Adair  v.  Brimmer,  74  N.  Y.  539.)  The  will  does  not  pro- 
vide that  the  personal  estate  left  by  the  testator  shall  be 
enjoyed  in  specie  by  the  widow.  Neither  are  the  stocks  now 
in  question  the  subject  of  a  specific  bequest.  {Morgan  v. 
Morgan,  14  Beav.  72-82 ;  Macdonald  v.  Irvine,  L.  E.  [8  Ch. 
Div.l  101 ;  Chfe  v.  Bent,  5  Hare,  24 ;  In  re  McDougdl.,  141 
N.  Y.  21 ;  CoUins  v.  Collins,  2  M.  &  K.  703 ;  Hinves  v. 
Hinves,  3  Hare,  609 ;  Ellis  v.  Ederi,  23  Beav.  543 ;  Alcock 
V.  Sloper,  2  M.  &  K.  699  ;  Wearing  v.  Wearing,  23  Beav.  99 ; 
Lewin  on  Trusts  [9th  Eng.  ed.  1893],  319,  §  4;  Pickup  v. 
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Athinsoriy  4  Hare,  624,  630 ;  Woodward  v.  JarrieSy  115  N.  Y. 
346 ;  Green  v.  Britten,  1  DeG.,  J.  &  S.  649.)  Assuming  the 
money  in  question  to  be  dividends,  in  the  ordinary  sense  of 
the  term,  they  are  not  income  and  do  not  belong  to  the  life 
tenant.  (1  Jarman  on  Wills  [6th  Am.  ed.],  577 ;  2  "Williams 
on  Exrs.  [R.  &  T.  Am.  ed.  1895]  699 ;  2  Lindley  on  Part. 
[Ewell's  ed.  1881]  1418 ;  Howe  v.  Earl  of  Dartmouth,  7  Ves* 
137;  FearuB  v.  Young,  9  id.  549;  Dimes  v.  Scott,  4  Russ. 
195 ;  Taylor  v.  Clark,  1  Hare,  161 ;  Morgan  v.  Morgan,  14 
Beav.  72;  Meyer  v.  Sifnonsen,  5  DeG.  &  S.  723;  Wight- 
wick  V.  Zord,  6  H.  L.  Cas.  217;  Llewellyn  on  Trusts, 
29  Beav.  171;  Brown  v.  GellaUy,  L.  R.  [2  Ch.  App.] 
751 ;  Porter  v.  Baddeley,  L.  R.  [5  Ch.  Div.]  542 ;  Daines 
V.  Eaton,  W.  N.  95;  Caimes  v.  Chavhert,  9  Paige,  160; 
Kinmonth  v.  Brigham,  5  Allen,  270;  Healey  v.  Toppany 
45  N.  H.  243;  Buckingham  v.  Morrison,  136  111.  437.) 
Assuming  the  stock  in  question  to  have  been  lawfully  retained 
by  the  executrix,  yet  the  dividends  having  been  paid  out  of 
capital  remain  capital.  {Gihhons  v.  Mahon,  136  U.  S.  549, 
564 ;  Bouch  v.  Sproule,  L.  R.  [12  App.  Cas.]  385 ;  Cragg 
V.  Biggs,  5  Redf.  82,  92 ;  liiggs  v.  Cragg,  26  Hun,  89,  106; 
89  N.  Y.  479,  487  ;  In  re  Kernochan,  104  id:  618 ;  Clarkson 
V.  Clarkson,  18  Barb.  646  ;  Simpson  v.  Moore,  30  id.  637; 
In  re  Skillman,  2  Con.  161 ;  Knight  v.  Lidford,  3  Dem.  88 ; 
Goldsmith  v.  Swift,  25  Hun,  201;  Vintovus  Appeal,  99  Penn. 
St.  434 ;  Thomson's  Est,  153  id.  332 ;  Balch  v.  HalUtt,  10 
Gray,  402 ;  Heard  v.  Eldredge,  109  Mass.  258 ;  Gifford  v. 
Thompson,  115  id.  478 ;  Gilkey  v.  Paine,  80  Maine,  319 ; 
Hite  V.  Hite,  93  Ky.  257,  207;  Armitage  v.  Garnett,  3  Ch. 
337 ;  In  re  Malam,  Id.  578  ;  People  ex  rel,  v.  Davenport,  30 
Hun,  177.)  The  executrix  is  chargeable  with  interest  on  so 
much  of  the  dividends  as  she  appropriated  to  her  own  use. 
(Perry  on  Trusts  [4th  ed.],  §  468 ;  Manning  v.  Manning,  1 
Johns.  Ch.  527 ;  Morgan  v.  Morgan,  4  Dem.  353 ;  King  v. 
Talbot,  40  N.  Y.  76,  96  ;  Adair  v.  Brimmer,  74  id.  539, 
555.)  The  rule  for  apportioning  the  moneys  actually  realized 
from  the   stocks  now   in   question,  as  between  capital   and 
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income,  is  this:  Treat  the  whole  amount  of  dividends  col- 
lected by  the  executrix  up  to  the  date  of  the  decree,  includ- 
ing the  interest  witli  which  she  is  chargeable  by  reason  of  her 
appropriation  of  them,  as  representing  the  value  of  the  stocks, 
and  then  find  the  sum  which,  had  it  been  put  at  interest  at 
the  testator's  death,  would  amount  to  the  aggregate  of  the 
dividends  and  interest  at  the  date  of  the  decree.  This  sum  is 
capital,  and  the  difference  between  it  and  the  total  of  divi- 
dends and  interest  is  income.  (  Williamso7i  v.  WUliainsony 
6  Paige,  298,  307 ;  Roosevelt  v.  Rooaemlt,  5  Redf .  264 ;  KiTb-- 
month  V.  Brighaniy  5  Allen,  270 ;  Healey  v.  Toppan^  45  N. 
H.  243 ;  1  Jarman  on  Wills  [6th  ed.],  576.)  The  interest 
and  dividends  collected  by  the  receiver  of  F.  P.  James  &  Co. 
are  not  income  of  the  estate  of  F.  P.  James.  ( Woodward  v. 
James^  115  N.  Y.  346 ;  Feams  v.  Young ^  9  Ves.  549 ;  Kin- 
month  V.  BrigJiarn^  5  Allen,  270.)  The  Taylor  estate  waa 
not  entitled  to  receive  any  part  of  the  firm  assets  in  specie. 
{Knox  V.  Chye^  L.  E.  [5  H.  L.]  656 ;  Preston  v.  Fitch^ 
137  N.  Y.  41 ;  Menagh  v.  WhitweU,  52  id.  146 ;  Stoats 
V.  Briston,  73  id.  264;  Sage  v.  Woodin,  66  id.  578.) 
Interest  on  the  capital  invested  by  Mr.  James  in  the  partner- 
ship ought  to  have  been  allowed.  {Johnson  v.  Hartshorne^ 
52  ]Sr.  Y.  173;  Leserman  v.  Bernlieimer^  113  id.  39,  48; 
Bradley  v.  Brigham^  137  Mass.  545  ;  Winchester  v.  Glazier ^ 
152  id.  316;  Morris  v.  Allen^  14  N.  J.  Eq.  44;  Bulloch'Y. 
Bemisy  3  N.  Y.  Supp.  390.)  The  retention  by  the  executrix 
of  stocks  and  bonds  was  not  legal  or  proper.  {Gillespie  v. 
Brooks^  2  Redf.  349 ;  Hughes  v.  Empson^  22  Beav.  181 ; 
Perry  on  Trusts  [4th  ed.],  §  439 ;  Code  Civ.  Pro.  §  2472, 
sub.  3 ;  Ilyland  v,  Baxter ^  98  N.  Y.  610  ;  Haight  v.  Brisbin^ 
100  id.  219  ;  Judd  v.  Warner,  2  Dem.  104  ;  King  v.  Talboty 
40  K  Y.  76,  90,  91 ;  Adair  v.  Brimmer,  74  id.  539,  555.) 

William  C.  Wallace  for  Chase  and  others,  respondents. 
The  moneys  received  on  account  of  the  stocks  owned  by  the 
estate  belonged  to  the  remaindermen,  not  to  the  life  interests. 
They  were  not  income.     (  Wheeler  v.  Perry,  18  N.  II.  304  ; 
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Heard  v.  EldredgSy  109  Mass.  258 ;  Gifford  v.  Thompson^ 
115  id.  478 ;  BavTdey  v.  Wainwright^  14  Ves.  66 ;  darkson  v. 
Gla/rTcson,  18  Barb.  646 ;  Vinton's  Appeal,  99  Penn.  St.  434  ; 
jBalch  V.  IlaUeU,  10  Gray,  402 ;  Harvard  v.  Amory,  9  Pick. 
446 ;  Perry  on  Trusts  [4tli  ed.],  §  545 ;  Knight  v.  Lidford, 
3  Dun.  88 ;  Scovel  v.  Rooseoelt,  5  Redf .  121 ;  Rigga  v.  Cragg, 
26  Hun,  106 ;  89  K  T.  479 ;  In  re  Matter  of  ShiUman,  9  N. 
Y.  Supp.  469 ;  In  re  Kemochan,  104  N.  T.  627 ;  In  re  Hob- 
inson,  L.  R.  [3  Ch.  Div.]  134 ;  Toio^nsend  v.  U.  S.  T.  Co., 
3  Eedf .  220 ;  Moss"  Appeal,  83  Penn.  St.  264 ;  Heed  v. 
Head,  6  Allen,  174.)  The  Jansen-Taylor  transaction  can- 
not be  approved.  (Lindley  on  Part.  329,  -353 ;  Smith  v. 
Bodine,  74  N.  Y.  30 ;  Stnith  v.  TarlUm,  2  Barb.  Ch.  336 ; 
In  re  Underhill,  117  N.  Y.  475.)  If  the  Jansen-Taylor 
transaction  be  approved  as  far  as  it  goes,  it  was  still  incom- 
plete, and  the  executrix's  accounts  must  be  surcharged  by  the 
sum  of  $1,170.05  on  account  of  the  securities,  and  the  sum 
of  $24,083.51  on  account  of  the  western  lands,  and  by  one- 
fifth  of  the  taxes  paid  on  the  western  lands,  with  interest  on 
all  the  sums  from  May  14,  1886,  the  date  of  the  partial  settle- 
ment with  Jansen.  {Schultz  v.  Pulver,  11  "Wend.  361 ; 
O*  Connor  v.  Gifford,  117  K  Y.  279  ;  Baker  v.  KingsUmd, 
3  Ch.  Sent.  73 ;  Wood  v.  Byington,  2  Barb.  Ch.  387 ;  MiUef^ 
V.  White,  50  N.  Y.  141.)  The  dealings  of  Mrs.  Butterfield, 
her  agents,  attorneys,  aiders  and  abettors,  with  the  Iowa 
lands  and  the  bonds  and  mortgages,  were  in  gross  violation 
of  her  duties  as  executrix  and  trustee  under  the  will.  (Redf. 
Surr.  Pr.  [4th  ed.]  537;  Coleman  v.  Coleman,  5  Redf.  524; 
Seahury  v.  Bowen,  3  Bradf .  207 ;  Griswold  v.  Griswold,  4 
id.  277 ;  Ginning  v.  Carman,  3  Redf.  69 ;  Bates  v.  Under- 
hiU,  Id.  365;  O'Connor  v.  Giffirrd,  117  K  Y.  281;  SchvUz 
V.  Pulver,  11  Wend.  363 ;  McCabe  v.  Fmoler,  89  N.  Y.  314 ; 
Rogers  v.  Rogers,  3  Wend.  503 ;  Yan  Iloime  v.  Fonda,  5 
Johns.  Ch.  409.)  The  mortgages  on  the  Rockingham  apart- 
ment house  owned  by  the  estate  and  the  accompanying  bonds 
are  debts  of  the  testator,  now  due  and  payable,  and  should  be 
paid  out  of  the  personal  estate.     {Mosley  v.  Marshall,  22  N. 
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Y.  200,  205,  206 ;  Bell  v.  Mayor^  etc,,  10  Paige,  49  ;  House 
V.  House,  Id.  158  ;  Hepburn  v.  Hepburn,  2  Bradf.  76 ;  Wet- 
more  V.  Parker,  52  N.  Y.  451 ;  Quinn  v.  Hardenhrook,  54 
id.  83.) 

Walter  M.  liosebault  for  executors  of  E.  D.  James  and 
anotlier.  As  to  Ella  E.  James,  individually,  the  referee  has 
not  made  any  conclusion  of  law  to  the  effect  that  she  is 
affected  by  the  paper  referred  to.  {Shaw  v.  Kidder,  2  How. 
Pr.  244 ;  Mandeville  v.  Reynolds,  68  N.  Y.  528 ;  Barrett  v. 
r.  A.  B.  B,  Co.,  45  id.  628  ;  8  Abb.  [K  S.]  205 ;  Cox  v.  iT. 
T,  C  cfe  H.  B.  B.  B.  Co.,  63  N.  Y.  414 ;  Gaillard  v.  Smart, 
6  Cow.  385.)  The  doctrine  contended  for  by  the  executrix 
upon  the  question  of  the  bonds  would  be  against  public 
policy.  It  would  allow  a  man  to  dispose  of  his  property  in 
like  manner  as  if  he  made  his  will,  without  the  formalities 
and  safeguards  which  are  by  statute  thrown  round  such  an 
instrument.     ( Wkitaker  v.  Whitaker,  52  N.  Y.  368.) 

Framk  E.  Smith  for  Henry  A.  James  and  others,  respond- 
ents. The  bonds  are  not  valid  as  gifts.  {Harris  v.  Clark, 
3  N.  Y.  93 ;  Curry  v.  Powers,  70  id.  212  ;  Holmes  v.  Boper, 
141  id.  64;  WiUon  v.  B.  E.  Society,  10  Barb.  308;  DuvoU 
V.  Wilson,  9  id.  487 ;  Craig  v.  Craig,  3  Barb.  Ch.  76,  116 ; 
Basket  v.  Hassell,  107  U.  S.  602,  612 ;  Bichardson  v.  Bich- 
ardson,  148  111.  563;  Pom.  Eq.  Juris.  [2d  ed.]  §  1148;  Code 
Civ.  Pro.  §  840 ;  Anthony  v.  Harrison,  14  Hun,  198 ;  74  N. 
Y.  613;  Vanderbilt  v.  Schreyer,  91  id.  392,  399;  Park- 
hurst  v.  Higgins,  38  Hun,  113 ;  Carnwright  v.  Gray, 
127  N.  Y.  92.)  The  bonds  are  not  valid  as  a  provision 
for  the  testator's  wife.  {Hunt  v.  Johnson,  44  N.  Y.  27 ; 
2  Story's  Eq.  Juris.  [13th  ed.]  §  987;  Perry  on  Trusts  [4th 
ed.],  §§  107,  108;  3  Pom.  Eq.  Juris.  [2d  ed.]  §  1293; 
Whitaker  v.  Whitaker,  52  N.  Y.  368  ;  Wilbur  v.  Warren,  104 
id.  192 ;  Phillips  v.  Erye,  14  Allen,  36 ;  Bichardson  v. 
Bichardson,  148  111.  563 ;  Harris  v.  Clark,  3  N.  Y.  93 ; 
Hendricks  v.  Isaacs,  117  id.  411 ;  Dean  v.  M.  El.  B.  B.^ 
SiCKELS — Vol.  CI.         12 
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119  id.  540 ;  Blaechinska  v.  Howard  Misson^  130  id.  497 ; 
Vanderhilt  v.  Schreyer^  91  id.  392.)  The  Iowa  judgment  of 
foreclosure  and  sale  was  nothing  more  or  less  than  the  ordi- 
nary one  of  foreclosure  and  sale.  (Zwfe  v.  Kelly^  47  Iowa, 
307 ;  Cdssidy  v.  Woodward^  77  id.  354 ;  Pennoyer  v.  -/T^, 
95  TJ.  S.  714,  733 ;  Freeman  t.  Anderson,  119  id.  185 ;  Scott 
V.  McNeal,  154  id.  34 ;  Durant  t.  Alendroth,  97  N.  Y.  132  ; 
Shepard  v.  Wright,  113  id.  582  ;  Fletcher  v.  Peck,  6  Cranch, 
87;  Phillips  v.  Frye,  14  Allen,  36;  WhitaTcer  Case,  52  K 
Y.  368.)  The  compensation  awarded  to  the  guardian  ad  litem^ 
of  the  infant  contestant  Woodward  was  authorized  by  law. 
(Code  Civ.  Pro.  §  2566 ;  Weed  v,  Paine,  31  Hun,  10 ;  McCue 
V.  O'Hara,  5  Kedf.  336 ;  In  re  Wadsworth,  6  X.  Y.  Supp. 
932.)  The  judgment  in  Young  v.  James  is  not  conclusive  as 
to  any  of  the  matters  in  controversy  in  this  accounting. 
(People  ex  reh  v.  Surrogate,  etc.,  36  Hun,  218. 

Robert  Mazet  for  the  executors  of  Mary  A.  Clark,  deceased, 
respondents.  The  bonds  are  not  valid  as  gifts.  {Harris  v. 
CUrTc,  3  N.  Y.  93 ;  Curry  v.  Powers,  70  id.  212  ;  Holmes 
V.  Roper,  141  id.  64  ;  Wilson  v.  B.  E.  Society,  10  Barb.  308; 
Duvoll  V.  Wilson,  9  id.  487 ;  Craig  v.  Craig,  3  Barb.  Ch.  76, 
116 ;  Baskett  v.  Hassell,  107  U.  S.  602,  612 ;  Pom.  Eq.  Juris. 
§  1148 ;  Code  Civ.  Pro.  §  840 ;  Anthony  v.  Harrison,  14 
Hun,  198 ;  74  N.  Y.  613  ;  Vanderhilt  y'Schreyer,  91  id.  392, 
399;  Parkhurst  v.  Higgins,  38  Hun,  113;  Carnwright  v. 
Gray,  127  N.  Y.  92  ;  1  Pars,  on  Cont.  234.)  Tlie  bonds  are 
not  valid  as  a  provision  for  the  testator's  wife.  {Hunt  v. 
Johnson,  44  K.  Y.  27 ;  Story's  Eq.  Juris.  §  987  ;  Perry  on 
Trusts,  §§  107,  108 ;  Pom.  Eq.  Juris.  §  1293 ;  Whitaker  y. 
Whitaker,  52  N.  Y.  368 ;  Wilbur  v.  Warren,  104  id.  192 ; 
Phillips  v.  Frye,  14  Allen,  36 ;  T.  T.  B,  Church  v.  CoriieUy 
117  N.  Y.  601 ;  Lutz  v.  Kelly,  47  Iowa,  307.) 

Charles  S.  Clark  for  guardian  ad  litem,  respondent.  The 
surrogate  had  absolute  discretion  as  to  granting  the  allowance 
to  the  guardian.  His  power  to  make  such  allowance  existed 
independently  of  the   Code   and  statutes.     Such   allowance 
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should  not  be  regarded  as  costs,  nor  as  extra  allowance 
within  the  meaning  of  section  3252  et  seq,  of  the  Code  of 
Civil  Procedure.  (  Weed  v.  Paine^  31  Hun,  10 ;  4  Civ.  Pro. 
Rep.  305 ;  In  re  Wood,  N.  Y.  L.  J.,  Dec.  30,  1891 ;  Redf. 
Surr.  Pr.  [2d  ed.]  769 ;  McCue  v.  O'llara,  5  Redf.  366 ; 
Foster  v.  Kane,  1  Dera.  67;  ScMl  v.  iJewltt,  Id.  249.) 
The  order  or  decree  of  the  surrogate  granting  compensation 
to  a  guardian,  being  wholly  discretionary,  \i  not  reviewable 
by  the  Court  of  Appeals  as  "  resting  in  discretion."  (Code 
Civ.  Pro.  §  190 ;  Provost  v.  Provost,  70  N.  Y.  141 ;  Han- 
nahs V.  Hannalis,  68  id.  610;  Kane  v.  Lorillard,  85  id.  184; 
Coleman  v.  Phillips,  24  Hun,  320  ;  Gooding  v.  Brovm,  35 
id.  155 ;  Law  v.  McDonald,  9  id.  27 ;  Getty  v.  Donnelly,  Id. 
608 ;  Steere  v.  Childs,  15  id.  511,  521 ;  Russell  v.  Diiflon,  4 
Lans.  408 ;  Dickson  v.  McJElwain,  7  How.  Pr.  138 ;  Howell 
V.  MiUs,  53  N.  Y.  522 ;  BoUes  v.  Duff,  43  id.  469 ;  Anon,, 
59  id.  315;  Lawrence  v.  Farley,  73  id.  187;  ISherman  v. 
Strauss,  52  id.  504;  Underwood  v.  Green,  56  id.  247;  Ba^ik 
of  Ge7ieva  v.  Spencer,  18  id.  150 ;  Beards  v.  Wheeler,  76  id. 
213;  Lunney  v.  Campbell,  72, id.  496;  King  y.  Barnes,  9 
Cent.  Rep.  719.)  It  being  a  question  of  fact  and  not  of  law 
whether  a  special  guardian  is  entitled  to  compensation,  the 
decision  upon  the  question  by  the  surrogate  is  not  reviewable. 
{In  re  Valentine,  100  N.  Y.  607 ;  Lawrence  v.  Farley,  73  id. 
187.;  Quincey  v.  White,  63  id.  670;  Davis  v.  Clark,  87  id. 
623.)  The  allowance  of  compensation  to  a  special  guardian 
resting  on  discretion,  and  not  upon  statute,  is  not  a  substantial 
right  and  is  not  reviewable.  (Code  Civ.  Pro.  §  190  ;  Howell 
V.  Mills,  53  N.  Y.  322 ;  Lawrence  v.  Bainbridge,  56  id.  72 ; 
Mills  V.  Davis,  53  id.  349.)  The  order  or  decree  of  which 
appellant  complains  having  bfeen  made  upon  her  default  to 
oppose  it  is  not  reviewable.  (Code  Civ.  Pro.  §  2568  ;  Mayor 
V.  Cornell,  9  Hun,  215 ;  Bailey  v.  Stone,  4  How.  Pr.  346 ; 
Wehle  V.  B.  Bank,  8  J.  &  S.  161 ;  People  v.  Cakes,  1  How. 
Pr.  195.)  The  appellant  not  having  adopted  the  remedy  of 
the  Code  against  errors  of  a  surrogate  has  lost  her  right  to 
appeal.     {In  re  Hawley,  100  N.  Y.  206.)    The  power  of  the 
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court  below  to  make  statutory  allowance  is  not  subject  to 
review  by  the  Court  of  Appeals*.  {Connaughty  v.  S.  C.  R, 
E.  Co.,  92  N.  Y.  481 ;  Noyea  v.  C.  A.  Society,  70  id.  481 ; 
Harris  v.  Bennetty  2  C.  R.  23 ;  Morse  v.  Hashrouck,  63 
How.  Pr.  84;  Briggs  v.  Brown,  13  Abb.  Pr.  481.)  An 
appeal  will  be  dismissed  unless  a  proper  undertaking  is  served. 
[Reese  v.  Boisea,  92  N.  Y.  632.)  Where  questions  of  fact  are 
involved  (as  the  question  of  fact  as  to  whether  the  guardian 
deserved  compensation  and  the  amount  of  the  same),  and  the 
case  was  in  such  form  before  the  General  Term  (as  it  here 
was),  that  it  could  review  the  questions  of  fact,  an  appeal 
to  this  court  brings  up  nothing  for  review  and  is  improper. 
{Randolph  v.  Loughlva,  49  N.  Y.  456  ;  Wright  v.  Hunter,  46 
id.  409.)  Provisions  for  a  guardian's  compensation  may  be 
made  irrespective  of  whether  statutory  costs  or  allowances  were 
granted.  And  it  is,  therefore,  immaterial  whether  costs  were 
granted  to  the  guardian  or  not.  The  fact  he  was  awarded  costs 
does  not  debar  him  from  having  compensation,  (  Weed  v. 
Paine,  31  Hun,  10.) 

Gkat,  J.  The  first  of  the  questions  we  shall  consider  is 
one  which  arises  upon  the  appeal  of  the  executrix.  She  made 
a  personal  claim,  amounting  to  $127,123.16,  which  the  surro- 
gate allowed ;  but  which  the  General  Term,  upon  appeal,  dis- 
allowed. The  facts  upon  which  it  was  based  are  these :  In 
1879,  a  few  years  before  the  death  of  Mr.  James,  he  executed 
and  delivered  to  his  wife  two  bonds ;  one  of  which  was  con- 
ditioned for  the  payment  of  $43,920,  one  year  after  date,  and 
the  other  for  the  payment  of  $30,720,  one  year  after  date. 
Both  bonds  bore  interest  and  were  secured  by  mortgages  upon 
lands  in  tlie  state  of  Iowa ;  the  legal  and  record  title  to  which 
was  in  Mr.  James.  A  few  days  afterwards,  Mr.  James  con- 
veyed all  of  the  lands  covered  by  these  mortgages  to  a  grand- 
nephew  of  Mrs.  James ;  at  the  time  an  infant  of  the  age  of  nine 
years.  It  was  found  with  respect  to  this  latter  transaction  that 
it  was  advised  as  a  mode  of  delaying,  and  to  enable  legal  pro- 
ceedings to  be  taken  to  defeat,  the  payment  of  taxes,  which 
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had  been  laid  upon  them  and  which  were  believed  to 
be  illegah  In  1882  a  suit  was  commenced  to  foreclose  the 
mortgages  by  Mrs.  James ;  who  made  her  Imsband  and  the 
infant  Wheeler,  the  grantee  of  the  lands,  parties  defendant. 
Process  in  the  suit  was  served  outside  of  the  state  of  Iowa 
upon  the  defendants,  but  Mr.  James  did  not  appear.  In 
1883,  judgment  of  foreclosure  and  sale  was  entered,  in  which 
the  amount  due  to  Mrs.  James  upon  the  bonds  was  fixed  at 
$94,973.83.  Ko  sale  was  made  during  the  lifetime  of  Mr. 
James  under  the  decree ;  but,  after  his  death  and  in  1885, 
Mrs.  James  caused  a  sale  to  be  made,  at  wliich  the  mortgaged 
premises  were  sold  for  the  sum  of  $5,280.  The  decree  of 
foreclosure  and  sale  gave  no  judgment  against  Mr.  James  per- 
sonally, forasmuch  as  the  District  Court  in  Iowa  had  acquired 
no  jurisdiction  to  render  judgment  in  personam  upon  a  serv- 
ice without  the  state  and  without  personal  appearance  of  the 
party  served.  The  claim  of  the  executrix  is  for  the  whole 
sum  secured  by  the  two  bonds,  with  interest  from  their  date, 
less  the  amount  realized  upon  the  sale  of  the  lands.  The  sur- 
rogate found,  with  respect  to  the  delivery  of  the  bonds  and 
mortgages,  that  they  were  a  gift  by  Mr.  James  to  his  wife  and 
that  he  was  not  indebted  to  her  at  the  time  in  any  sum  what- 
soever. He  allowed  her  claim  on  the  ground  that  they  were 
enforcible  obligations  in  the  hands  of  Mrs.  James  against  the 
estate  of  her  husband,  regarded  either  as  a  gift,  or  as  a  pro- 
vision for  lier  in  addition  to  the  bequests  of  the  will.  I  think 
that  the  General  Term  correctly  held  that  the  executrix  had 
no  claim  upon  these  bonds,  which  she  could  enforce  against 
the  estate  in  her  hands,  and  that  she  had  obtained  all  the  relief 
in  the  foreclosure  suit  to  which  she  was  entitled.  These 
bonds  amounted,  simply,  to  the  promise  of  Mr.  James  to  pay, 
at  some  future  day,  the  sum  mentioned,  without  any  consider- 
ation to  support  that  promise.  Such  a  voluntary  promise 
cannot  be  enforced  against  the  donor,  or  against  his  executors 
or  administrators.  (See  Pomeroy's  Equity  Jurisprudence 
[sec.  1148]  ;  Story's  Equity  Jurisprudence  [sec.  987].)  By 
the  latter  authority,  it  is   stated  as  follows:  "The  general 
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principle  is  established,  that  in  no  case  whatsoever  will  courts 
of  equity  interfere  in  favor  of  mere  volunteers,  whether  it  be 
upon  a  volunteer  contract,  or  a  covenant,  or  a  settlement, 
however  meritorious  may  be  the  consideration,  and  although 
they  stand  in  the  relation  of  a  wife  or  child." 

The  question  of  the  validity  of  a  gift,  in  the  form  of  a 
promise  to  pay,  only,  without  consideration,  was  elaborately 
considered  in  Harris  v.  Clark  (3  N.  Y.  93)  and  it  was  there 
held,  to  quote  the  language  of  Judge  Kugoles,  "  that  a  volun- 
tary promissory  note  without  consideration  is  not,  as  the  law 
now  stands,  the  subject  of  a  valid  gift  by  the  maker,  either  as  a 
present  donation,  or  as  a  gift  to  take  effect  at  tlie  death  of  the 
donor."  The  fact  that  in  that  case  the  subject  of  the  gift 
was  a  bill,  or  draft,  does  not  affect  its  application  to  the  case 
of  a  bond ;  inasmuch  as  no  presumption  of  a  valuable  con- 
sideration obtains  from  the  presence  of  the  seal,  in  view  of  the 
findings  of  fact  that  the  bonds  were  executed  and  delivered 
as  a  gift  and  not  because  of  any  indebtedness.  In  Whitaker 
V.  Whitaker  (52  N.  Y.  368),  the  question  discussed  was 
whether  a  meritorious  consideration  was  sufficient  in  equity 
to  sustain  a  promissory  note  given  by  a  husband  to  his  wife, 
as  against  his  collateral  heirs ;  and  the  conclusion  reached  by 
Judge  Peckham  (in  which  all  his  associates  concurred),  after 
a  review  of  the  English  authorities,  was  that  the  law  was 
well  settled,  contrary  to  the  doctrine  in  the  early  case  of 
Wright  V.  Wright  (1  Cow.  598),  "  that  a  meritorious  consid- 
eration, or  the  duty  to  provide  for  a  wife  or  child,  is  not 
sufficient  to  support  an  executory  covenant."  The  case  of 
Hunt  V.  Johnson^  (44  N.  Y.  27),  was  referred  to  in  the  opinion 
and  deemed  to  be  without  the  rule ;  because  it  was  a  case  of 
an  executed  sale  or  transfer  of  real  estate,  to  uphold  which 
natural  affection  is  undoubtedly  a  sufficient  consideration. 
Nor  does  the  fact  that  the  gift  in  Whitaker  v.  Whitaker  was 
of  a  promissory  note,  which  the  husband  made  in  his  lifetime 
for  the  purpose  of  making  a  provision  for  his  wife,  affect  the 
question  as  an  authority  in  point ;  for  the  same  reason  that  I 
have  mentioned  in  reference  to  the  case  of  Harris  v.  Clark, 
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It  is  unnecessary  to  discuss  a  question  which  has  been  well 
treated  at  the  General  Term,  further  than  to  say  that  I  think 
that  they  were  right  in  holding  that,  while  the  Iowa  judg- 
ment of  foreclosure  had  no  eflPect  to  create  a  personal  liability 
upon  the  bond,  it  was  conclusive  as  to  the  ownership  of  the 
mortgages  and  the  right  of  Mrs.  James  to  have  the  lands 
therein  described  sold  and  the  proceeds  applied  upon  the 
amount  represented  by  the  bonds.  The  importance  of  that 
holding  seems  to  be  that  the  contestants  upoii  the  accounting 
are  precluded  from  inquiring  either  as  to  the  right  of  the 
executrix  to  sell  the  land,  or  as  to  whether  she  held  the  mort- 
gage in  trust  for  the  firm  of  F.  P.  James  &  Co. 

Another  question,  as  to  which  the  executrix  has  appealed, 
is  with  reference  to  the  payment  to  her  of  $2,500  upon  the  day 
of  the  testator's  death.  It  seems  that,  in  the  morning  of  that 
day  and  while  Mr.  James  was  in  fact  dying,  a  clerk  of  F.  P. 
James  &  Co.,  holding  a  power  of  attorney  to  sign  checks  for 
the  firm,  was  requested  by  some  one,  acting  as  a  messenger 
from  the  residence,  to  draw  two  checks  for  Mrs.  James'  account, 
one  for  $1,000  and  the  other  for  $1,500.  Upon  the  clerk's 
demurring  to  the  request,  he  was  assured  that  it  was  all  right 
And  he  then  drew  the  checks,  which  the  messenger  caused  to 
be  cashed  and  deposited  to  the  individual  credit  of  Mrs. 
James.  The  surrogate  found  that  these  checks  were  delivered 
to  Mrs.  James  by  her  husband's  authority ;  but  the  General 
Term  has  reversed  the  surrogate  in  that  respect ;  holding  that 
there  is  no  evidence  to  sustain  the  finding.  I  think  their  con- 
<5lusion  was  correct  and  that  the  facts  of  the  transaction  would 
not  warrant  any  inference  that  the  authority  of  the  clerk, 
under  the  power  which  he  held  from  the  firm,  had  been 
validly  called  into  exercise.  If  the  transaction  had  been 
merely  one,  as  to  which  all  we  knew  was  that  the  clerk  had 
delivered  the  checks  to  Mrs.  James,  an  inference  might  have 
been  possible,  which  is  quite  rebutted  by  the  circumstance 
that  the  clerk  only  drew  and  delivered  them  when  moved  to 
-do  so  by  a  messenger ;  whose  source  of  authority  to  make  the 
request  was  not  shown  to  be  in  Mr.  James. 
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One  of  the  most  important  questions  raised  upon  the 
accounting  was,  whether  dividends  received  upon  the  stocks  of 
certain  railroad  construction  companies  should  be  treated  as 
capital,  or  as  income.  Two  of  the  companies  constructed 
railroads  and  upon  their  sale  received  land  grants  in  payment. 
The  other  company  also  constructed  and  sold  a  railroad,  but 
received  in  part  payment  a  certificate  of  indebtedness  secured 
by  a  mortgage  upon  land.  The  surrogate  apportioned  the 
dividends,  paid  by  these  corporations  since  the  death  of  Mr. 
James,  by  holding  so  much  as  were  derived  from  the  purchase 
price  of  lands  sold  to  be  capital  and  so  much  as  were  derived 
from  interest  on  deferred  payments  on  contracts  of  sale,  or 
upon  the  certificate  of  indebtedness,  he  held  to  be  income. 
The  General  Term  reversed  that  ruling  and  held  that  all  the 
dividends  were  income.  If  there  was  nothing  in  the  language 
of  this  will,  which  evidenced  an  intention  on  the  part  of  the 
testator  that  his  widow  should  have  and  enjoy  as  income 
whatever  actually  came  into  the  estate  eo  nomine  and  as  he 
had  been  himself  in  the  habit  of  receiving,  I  should  hesitate 
very  much  to  say  that  the  General  Term  were  correct. 
Undoubtedly,  the  dividends  declared  by  these  companies  were 
from  their  capital,  because  they  had  no  source  of  income  other 
than  from  their  sales  of  land  and  dividends  could  not  be 
derived  in  any  other  way.  These  corporations  were  pecuUar, 
in  that  their  only  business,  after  the  expenditure  of  their 
capital  in  the  construction  of  railroads,  was  to  sell  the  lands 
received  in  payment  and  to  divide  the  proceeds,  as  received, 
among  their  stockholders.  In  that  respect,  of  course,  there 
was  a  distinction  between  them  and  corporations  which  are 
engaged  in  ordinary  business  enterprises  and  receive  returns 
in  the  way  of  earnings  upon  the  invested  capital.  Their  di\n- 
dends  were,  in  truth,  ordinary  and  not  extraordinary ;  for  the 
reason  that  they  were  the  only  ones  which  they  could,  in  the 
nature  of  things,  make.  I  think,  however,  we  may  consider 
the  question  before  us  upon  a  broader  ground,  where,  in  con- 
nection with  kindred  questions,  it  may  be  disposed  of  by  the 
application  of  the  rule  of  intention.     Whether  the  rule,  with 
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relation  to  the  respective  rights  of  the  life  tenant  and  remain- 
dermen, shall  so  apply,  in  the  case  of  a  testator's  estate,  as  that 
the  personalty  shall*  be  converted  and  invested  in  such  perma- 
nent and  legally  recognized  forms  as  shall  benefit  both  the  ten- 
ant for  life  and  the  remainderman,  may  depend  upon  the  form 
and  language  of  the  will.  It  seems  to  me  that  in  this  case 
the  intention  of  the  testator,  that  his  personal  estate  shall 
remain  in  specie,  the  income  of  which  should  be  received  and 
enjoyed  by  his  wife  as  it  had  been  by  himself,  is  manifest. 
At  the  time  when  he  made  his  will  he  had  no  children,  nor 
descendants  of  children.  The  will  was  drawn  at  his  own  dicta- 
tion and  peculiarly  expresses  his  great  aflPection  for  his  #wife 
and  his  desire  that  her  enjoyment  of  his  estate  and  the  benefits 
which  she  was  to  derive  from  it  were  to  be  without  any 
regard  to  those  who,  after  her  death,  were  to  have  the  rever- 
sion of  his  property  and  whom  he  defines  by  the  very  general 
and  generic  term  of  his  "  legal  heirs.  "  In  the  first  place,  his 
language  is  "  I  give  and  bequeath  to  my  beloved  wife  Julia, 
for  her  sole  use,  enjoyment  and  benefit  during  her  life,  with- 
out restraint,  deduction  or  interference  in  any  manner  what- 
soever, as  follows  :  First.  One-half  of  the  income  of  all  my 
property  of  every  kind  of  which  I  may  die  possessed."  He 
then  gives  her  the  use  of  his  town  and  country  residences  and 
makes  the  absolute  bequest  of  all  household  furniture,  pictures, 
plate,  books,  ornaments,  horses,  carriages,  farm  implements 
and  property  of  every  description,  in,  or  upon,  or  appertaining 
in  any  manner  to  the  two  houses  and  residences.  He  then 
proceeds  as  follows :  "  I  give,  devise  and  bequeath  to  my 
legal  heirs  the  remainder  of  the  income  from  my  property 
during  the  life  of  my  wife  after  the  payment  and  discharge  of 
all  taxes,  etc.  *  *  *  except  as  hereinafter  provided  in 
case  of  interference.  I  give,  etc.,  to  my  legal  heirs  *  *  * 
the  reversion  and  ownership  of  all  my  estate  and  property 
after  the  death  of  my  wife,  with  the  reservation,  exception 
and  direction,  that  in  the  event  of  any  of  my  legal  heirs  mak- 
ing any  attempt  directly  or  indirectly,  in  any  manner  or  form, 
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to  interfere  with  or  restrain  in  any  manner  my  beloved  wife 
from  full  enjoyment,  use,  management  and  direction  and  disj- 
l>osition  of  the  property  and  income  of  my  estate,  as  herein 
devised,  tlien  and  in  that  event  such  one  of  my  legal  heira  as 
shall  do  or  perform  or  aid  or  al^et  the  performance  of  such  an 
act,  or  cause  the  same  to  be  done,  shall  be  forever  debari-ed 
from  any  part,  parcel,  interest  or  ownership,  or  inheritance  to 
any  of  my  property.  *  *  *  I  authorize  and  direct  my 
executrix  in  her  discretion  to  sell  and  convey  such  portion  of 
my  property  as  may  be  requisite  or  necessary  to  pay  and  dis- 
charge my  just  del>ts  and  obligations." 

It  stands  out  very  clearly  from  the  peculiar  and  strong  lan- 
guage selected  by  the  testator,  that  the  interest  which  was  to 
be  enjoyed  by  his  "  legal  heirs  "  in  the  estate  was  subordinated 
to  the  interest  of  his  wife.  To  him  she  was  everything  and 
they  were,  merely,  kindred,  having  by  law  certain  claims 
which  he  was  not  indisposed  to  recognize  and  which  he  pro- 
vided for  in  the  manner  described.  Although  in  the  case 
of  Woodicard  v.  James  (115  N.  Y.  346),  we  held  that  a  legal 
trust  was  created  of  the  testator's  real  and  personal  estate,  not 
given  to  the  widow  absolutely  for  her  life,  we  reached  that 
conclusion,  inasmuch  as  it  was  necessary,  because  of  the  author- 
ity and  duty  imposed  upon  the  widow,  that  the  legal  title 
should  be  vested  in  her  as  trustee.  Of  course  there  was  noth- 
ing in  the  language  used  in  the  will,  which  conveyed  the  idea 
that  the  testator  intended  or  thought  of  a  trust ;  but  the  exi- 
gencies of  the  situation,  in  our  judgment,  required  the  crea- 
tion of  a  tnist  by  implication.  The  question  might  have  been 
a  very  different  one,  if  the  language  ef  the  will  spoke  of  a 
trust,  or  indicated  the  notion  of  the  testator  that  his  wife, 
with  respect  to  the  management  and  use  of  the  property, 
should  be  clothed  with  the  duties  of  a  trustee  and  guided  by  the 
strict  rules  to  which  trustees  are  subjected.  In  this  case,  while 
a  trust  is  created  by  implication,  all  of  the  stringent  injunctions 
of  the  testator  with  respect  to  his  widow's  use,  enjoyment,  or 
control,  of  the  property,  remain  with  all  their  meaning.  The 
one-half  of  the  income  of  "  all  of  his  property  of  every  kind," 
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of  which  he  might  die  seized,  is  given  to  his  wife  "  without 
restraint,  deduction  or  interference  in  any  manner  whatso- 
ever." Such  language,  in  connection  with  that  subsequently 
used,  enjoining  his  legal  heirs  against  attempting  to  interfere 
with  the  "  full  enjoyment,  use,  management  and  direction  and 
disposition  of  the  property  and  income  of  his  estate,"  under 
penalty  of  being  excluded  from  any  interest  or  share  therein, 
contains  most  significant  expressions  of  an  intention  that  his 
widow  should  have  a  half  of  the  income  of  his  property  "  of 
every  kind,"  which  could  not  be  cut  down  and  which  she  was 
fully  to  enjoy  and  manage.  It  is  also  significant  that  the 
direction  to  sell  is  only  in  the  event  of  a  sale  becoming  neces- 
sary to  discharge  debts.  I  cannot  read  this  will  without,  not 
only  inferring  the  intention  of  the  testator  to  have  been  that 
liis  property  should  remahi  in  specie  for  his  wife's  benefit  and 
subject  to  her  uncontrolled  management,  but  also  seeing 
therein  that  intention  to  be  plainly  expressed.  It  is  incon- 
ceKable  that  Mr.  James,  in  drawing  a  will  in  such  language, 
had  the  intention  that  his  widow  should  at  once  convert  and 
capitalize  the  estate  in  such  forms  of  investment  as  the  law 
sanctions,  by  rules  established  for  the  construction  of  wills 
colorless  as  to  any  expression  of  intention.  To  quote  the 
words  of  Lord  Chancellor  Gotten  ham,  in  Pickering  v.  Pick- 
eriny  (4  My.  &  Or.  at  p.  300),  "  I  think  it  would  be  a  viola- 
tion of  the  testator's  intention  not  to  allow  the  wife  to  enjoy 
the  income  of  the  property  as  it  is."  This  case  diflFers  from 
othei*s  which  have  been  cited,  in  that  the  testamentary  dispo- 
sition was  not  strictly  of  an  estate  to  be  enjoyed  in  succession 
hy  different  pei'sons.  One-half  of  the  income  of  the  testa- 
tor's property  is  given  to  his  legal  heirs  and  though  it  may 
have  proved  to  be,  as  counsel  has  put  it,  an  illusory  gift, 
because  of  the  burdens  imposed  upon  their  share  of  first  dis- 
charging thereout  all  the  taxes  and  charges  against  the  estate, 
nevertheless,  the  situation  was,  and  is,  that  of  a  division  of 
the  income  of  the  property  between  the  widow  and  the  testa- 
tor's legal  heii*s.  To  tiie  extent  that  their  half  of  the  income 
is  applied  in  payment  of  taxes  and  other  charges,  their  rever- 
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sionary  interest  is  protected,  and  benefited,  and  they  can  only 
complain  of  the  testator's  subordinating  their  interests  so  com- 
pletely to  those  of  his  widow.  The  counsel  for  the  heirs  has 
made  a  very  able  and  ingenious  argument,  which  he  has  forti- 
fied by  reasoning  upon  cases  in  the  English  courts,  as  well  as 
upon  some  in  this  country;  but  all  the  cases  that  I  have 
seen  recognize  that  the  rule  of  intention  must  always  override 
established  rules  of  construction.  It  is  only  where  the  instru- 
ment fails  to  express,  or  to  disclose,  an  intention,  that  we  mu.st 
resort  to  the  rules  which  have  been  established  by  the  decisions 
of  the  courts.  That  an  intention  is  manifest  in  the  will  in 
question,  I  have  endeavored  to  show.  We  have  only  to  put 
ourselves  in  the  testator's  situation,  when  he  was  making  his 
will  and  therein  providing  for  the  enjoyment  of  his  estate  by 
his  wife,  to  be  impressed  with  the  conviction  that  he  had  no 
idea  of  constituting  a  technical  trust,  with  all  its  duties  and 
obligations ;  but,  without  children,  or  descendants,  he  draws 
a  will  in  his  own  strong  language,  making  what  he  supposed 
to  be  an  ample  provision  for  his  wife  during  her  life  and  one 
in  harmony  with  the  conditions  under  which  she  had  lived. 
He  cares  little  for  others,  in  comparison,  if  we  may  judge 
from  the  language  of  his  will ;  but  he  recognizes  the  claims 
of  that  general  class  designated  as  his  ^^  legal  heirs." 

I  deem  it  of  considerable  significance,  when  considering 
this  case  in  connection  with  others,  to  which  our  attention  has 
been  referred,  and  in  addition  to  the  difference  in  the  facts 
and  phraseology  upon  which  I  have  commented,  that  this  tes- 
tamentary disposition  was  not  that  of  a  gift  of  the  residuary 
estate  to  trustees ;  although  even  in  such  a  case  a  plain  inten- 
tion discoverable  in  the  will  would  prevail  against  an  arbitrary 
rule  of  law.  In  Jarman  on  Wills,  (p.  *613),  it  is  said  with 
reference  to  a  residuary  devise  that  the  same  principle  applies, 
"  if  an  intention  that  the  property  shall  be  enjoyed  in  specie 
can  be  collected  from  the  terms  in  which  either  the  life  inter- 
est, or  the  ulterior  subject  of  disposition,  or  both  these  inter- 
ests, is  or  are  bequeathed."  In  this  case,  as  in  every  other 
case  where  a  will  is  the  subject  of  construction,  it  is  the  inten- 
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tioii  of  the  testator  and  not  the  rule  of  construction  which  is 
to  govern,  when  they  come  in  conflict.  In  Redfield  on  Wills 
(2  vol.  *478),  it  is  said  that,  "  Where  there  is  anything  in  the 
will  from  which  it  may  fairly  be  inferred  that  the  testator 
€X|)ected  the  tenant  for  life  to  enjoy  the  property  specifically, 
it  cannot  be  converted  into  money  or  public  funds  ;  but  the 
remainderman  must  take  his  chance  of  anything  remaining 
after  termination  of  the  life  estate.'  These  latter  remarks 
were  made  with  reference  to  the  case  of  Iloioe  v.  Earl  of 
Dartmouth. 

Howe  V.  Earl  of  Dartmouth^  (7  Ves.  137),  is  considered  to 
be  the  leading  case  in  England,  upon  the  question  whether 
jiroperty  bequeathed  by  a  testator  shall  be  retained  in  specie, 
or  whether,  if  of  the  perishable  class  of  securities,  it  shall  be 
converted  in  such  a  way  as  to  produce  capital  bearing  interest. 
The  rule  as  laid  down  by  Tx)rd  Chancellor  Eldon  in  that  case, 
as  explained  by  subsequent  decisions,  among  which  is  particu- 
larly to  be  mentioned  that  of  Lord  Cottenham  in  Pickering 
v.  Pickering^  {8uj?ra\  is  this ;  that  where  there  is  a  resid- 
uary bequest  of  personal  estate,  to  be  enjoyed  by  several  per- 
sons in  succession,  a  court  of  equity,  in  the  absence  of  any  evi- 
dence of  a  contrary  intention,  will  assume  that  it  was  the 
intention  of  the  testator  that  his  legatees  should  enjoy  the 
same  thing  in  succession  and,  as  the  only  means  of  giving 
effect  to  such  intention,  will  direct  the  conversion  of  person- 
alty into  permanent  investments  of  a  recognized  character. 
Lord  Eldon  laid  down  the  rule  in  that  case,  because  of  the 
absence  of  language  in  the  will  from  which  the  direction  of 
the  testator  might  be  inferred  that  his  estate  should  continue 
as  it  was.  Some  difference  of  opinion  has  existed  among  the 
English  judges  with  respect  to  the  application  of  the  rule  laid 
down  in  Ilmm  v.  Earl  of  Dartvxouih^  which,  in  the  recent 
case  of  Macdonald  v.  Irvine^  (L.  R.,  8  Ch.  D.  101),  is  adverted 
to  in  the  opinion  of  Lord  Justice  Thesiger.  In  the  previous 
case  of  Ilinves  v.  Ilinves  (3  Hare,  611),  Vice-Chancellor 
WiGRAM  had  said  :  "  The  court  in  applying  the  rule  has  leant 
against  conversion  as  strongly  as  is  consistent  with  the  suppo- 
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gition  that  the  rule  itself  is  well  founded."  In  Morga/ii  v. 
Morgan  (14  Beav.  72),  the  master  of  the  rolls,  Sir  Johk 
RoMiLLY,  said  that,  "the  effect  of  the  later  cases  has  been  to 
allow  small  indications  of  intention  to  prevent  the  application 
of  the  rule."  Lord  Thesiger,  referring  to  the  leaning  of 
these  judges,  with  others,  against  the  application  of  the  rule, 
adopts  the  following  words  of  Lord  Romilly  :  "  That  unless 
there  can  be  gathered  from  the  will  some  expression  of 
intention  that  the  property  is  to  be  enjoyed  in  specie, 
the  rule  in  Hoice  v.  Earl  of  Dartmouth  is  to  prevail. 
It  is  therefore  incumbent  on  the  persons  contesting  the 
application  of  that  rule,  and  on  the  court  which  for- 
bids that  application,  to  point  out  the  words  in  the 
will  which  exclude  it,  and  if  this  cannot  be  done  the 
nile  must  apply.  *  *  *  In  almost  all,  if  not  all,  the 
cases  which  have  been  cited  in  argument,  where  such  an 
intention  was  found  to  exist,  *  *  *  we  find  either  words 
in  their  natural  and  literal  sense  importing  use  or  enjoyment 
of  the  property  in  the  state  in  which  the  testator  left  it  at  his 
death,  or  directions  contained  in  the  will  as  to  the  conversion 
of  the  property  which  were  inconsistent  with  a  conversion  by 
the  court  taking  place  upon  the  death  of  the  testator."  In 
that  case  the  lords  justices  divided  in  opinion,  as  to  whether 
any  of  the  elements  existed  in  the  will  under  consideration  to 
show  the  intention  of  the  testator  that  the  ease  should  l>e 
taken  out  of  the  general  rule ;  but  they  all  agreed,  if  there 
was  a  sufficient  indication  of  intention  in  the  will  itself  to 
that  effect,  that  the  personalty  should  remain  in  specie  until 
after  the  death  of  the  testator's  wife.  While  there  the  testa- 
tor gave  to  his  wife  for  life  "  all  the  income,  dividends  and 
annual  i)roceeds  of  his  entire  estate^"  there  were  not  present 
these  significant  words  of  injunction  against  any  "  deduction/' 
or  any  interference  with  her  use,  enjoyment,  or  management. 
In  Blann  v.  Bell  (2  I)e  (lex,  Macn.  &  (1.  775\  the  princi- 
ple was  distinctly  recognized  that  the  intention  in  the  will 
should  govern  upon  the  question  of  the  retention  of  property 
in  specie  and  that  where  it  is  seen  to  exist  the  case  will  l)e 
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taken  out  of  the  general  rule.  In  Collins  v.  Collins  (2  Mj'. 
&  K.  703),  the  language  of  the  gift  to  the  wife  is  not  unlike, 
in  its  effect,  to  that  in  the  present  case.  The  testator  there 
gave  "  all  and  every  part  of  his  property  in  every  shape  and 
without  any  reserve  and  in  whatever  manner  situated,  for  her 
natural  life,"  and  at  her  death  the  property  was  to  be  divided 
among  his  father,  brothers  and  a  sister.  Sir  John  Leach,  M. 
R.,  held  the  rule  in  Howe  v.  Earl  of  Dartmouth  did  not 
apply.  In  this  state  the  rule  laid  down  in  the  Earl  of  Dart- 
motith's  case  was  early  a(lo])ted,  as  api)licable  in  the  absence  of 
any  indication  of  an  intention  on  tlie  part  of  the  testator  that 
the  legatee  for  life  should  enjoy  the  i)n)perty  in  its  then  state. 
(See  Spear  v.  TiJikham^  2  Barb.  Ch.  21 1,  and  other  cases  cited 
on  brief  for  heirs.)  In  every  case,  in  this,  or  any  other 
state,  however  stringently  that  rule  is  applied  as  between  a 
tenant  for  life  and  remainderman,  it  is  the  absence  of  mani- 
fest  or  plain  intention  which  sets  it  in  operation.  In  Cl^rl'- 
8on  V.  Clarkson  (18  Barb.  646),  the  decision  of  the  question 
of  the  disposition  to  be,  made  of  extraordinary  dividends  was 
referred  to  the  discoverable  intention  of  the  testator.  The 
case  of  Ifinff  v.  Talbot  (40  X.  Y.  76),  frequently  cited,  has  no 
application.  The  question  discussed  was  with  reference  to 
how  the  discretion  of  trustees  is  prudently  and  lawfully  exer- 
cised in  the  investment  of  moneys  held  for  the  benefit  of 
minors  and  a  very  strict  rule  was  laid  down. 

What  I  have  said  is  applicable  to  the  question  of  the  right 
of  the  widow  to  retain  in  specie  the  personal  estate  bequeathed 
and  to  her  right  to  have  and  to  enjoy  the  income  from  it,  as 
it  had  been  received  by  the  testator  in  his  lifetime. 

The  testator  knew  about  his  investments.  They  were 
spread  out  on  his  bo3ks  and  the  comprehensive  words  of  a 
gift  of  his  "  property  of  every  kind,"  "  without  restraint, 
deduction  or  interference  in  any  manner,"  are  especialh'  ci^- 
nificant  of  the  intention  that  his  widow  should  have  whatever 
came  into  the  estate  in  tlie  form  in  which  he  left  it. 

The  point  is,  also,  made  by  the  contestants  that  certain 
interests  and  dividends,  collected  upon   certain  stocks  and 
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bonds  prior  to  his  discharge  by  the  receiver,  who  was  appointed 
of  tlie  firm  property,  should  have  been  carried  to  capital, 
instead  of  being  credited  to,  and  distributed  as,  income.  The 
question  concerns  the  receiver's  liquidation  of  the  partnership 
affairs.  In  an  action  brought  within  a  few  months  of  the  tes- 
tator's decease  by  a  creditor  of  the  firm,  for  the  protection 
and  distribution  of  its  assets,  a  receiver  was  appointed ;  who 
continued  until  December,  1885,  when  a  judgment  in  the 
action  was  rendered,  settling  his  accounts  and  directing  him 
to  deliver  over  the  assets  in  his  hands  to  Mrs.  James ;  who  was 
entitled,  in  her  capacity  as  executrix  of  the  surviving  partner, 
to  settle  with  the  legal  representatives  of  the  deceased  part- 
ner. Under  the  provisions  of  Mr.  James'  will  liis  executrix 
became  vested  at  once  with  the  title  to  all  of  his  estate,  in  the 
capacity  of  a  trustee  for  the  purposes  mentioned.  Included 
in  the  property  of  the  estate  was  the  testator's  interest  in  the 
firm  of  F.  P.  James  &  Co.  The  direction  as  to  his  widow's 
right  to  one-half  of  the  income  applied,  of  course,  as  well  to 
that  species  of  property.  For  the  reasons  I  have  just 
expressed,  she  was  under  no  obligation  to  convert  and  to  cap- 
italize those  assets,  or  the  income  received  thereon.  Tlie  inter- 
est of  Mr.  James'  partner,  Mr.  Taylor,  was  in  one-fifth  of  the 
profits  of  the  business  and  that  interest,  which,  upon  his  death, 
vested  in  Mrs.  Taylor  as  his  executrix,  has  been  settled  with. 
So  far.  as  the  question  of  the  winding  up  of  the  partnership 
business  is  concerned,  I  fail  to  find  any  substantial  ground  for 
the  objection  of  the  contestants  as  to  the  treatment  by  the 
receiver  of  the  income  and  expenses.  The  evidence  is  that 
twenty  per  cent  of  the  income  was  credited  to  the  Taylor 
account;  to  which  was,  also,  charged  its  due  proportion  of 
the  expenses  of  the  receivership.  That  seems  to  me  to  liave 
been  a  proper  method  of  liquidating  the  business.  The  decree 
in  the  receivership  action  passing  on  the  accounts  is  not  open 
to  attack  in  this  proceeding  and,  with  respect  to  the  right  of 
the  executrix  of  Mr.  James  to  treat  as  income  the  particular 
moneys  collected  by  way  of  dividends  and  interest  and  paid 
over  to  her  by  the  receiver,  I  do  »ot  see  how  the  next  of  kin 


1S95.]  Matter  of  James.  105 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

can  be  heard  to  complain.  That  "was  her  right  under  the  pro- 
visions of  the  will  and  indii*ectly,  if  not  directly,  they  were 
l)enefited  by  all  that  was  income  to  the  estate. 

Objection  was  made  by  the  contestants  to  the  settlement 
which  was  effected  by  the  executrix  as  to  the  interest  of  her 
husband's  former  partner,  Mr.  Taylor.  He  predeceased  Mr. 
James  by  a  few  days  only,  leaving  his  widow  sole  executrix. 
Pending  the  administration  of  the  receiver,  who  had  been 
appointed  of  the  partnership  property,  Mrs.  James  commenced 
negotiations  for  a  settlement  with  Mrs.  Taylor  as  to  the  claims 
of  the  Taylor  estate.  They  eventually  agreed  upon  the  sum 
of  $27,000,  after  varying  more  or  less  widely  in  their  estimates 
of  what  was  due  upon  the  Taylor  interest.  The  settlement 
was  not,  however,  consummated  between  them.  Mr.  Jansen 
then  became  the  purchaser  from  Mrs.  Taylor  and  took  from 
her  a  transfer  of  all  claims,  which  the  Taylor  estate  had  against 
the  assets  of  F.  P.  James  &  Co. ;  including  certain  lands  in 
Iowa  and  Texas.  However  this  arrangement  was  brought 
about,  is  only  matter  of  inference.  There  is  nothing  to  show 
that  Mrs.  James  had  any  interest  in  the  Jansen  purchase.  She 
doubted  her  right  to  complete  her  negotiations  with  Mrs. 
Taylor  and  the  latter  was  advised  by  her  counsel  not  to  sell  to 
Mrs.  James,  either  individually,  or  as  executrix.  After  Jan- 
sen became  the  representative  of  the  Taylor  interest,  and  when 
Mrs.  James  had  Uecome  possessed  of  the  assets  upon  the  dis- 
charge of  the  receiver,  a  settlement  was  reached,  upon  state- 
ments made  by  an  accountant  as  to  the  firm  affairs,  which 
were  based  upon  figures  showing  what  was  due  to  the  James 
estate,  what  was  due  upon  the  Taylor  interest  and  what  was 
the  total  cost  of  the  securities  as  shown  by  the  firm  books. 
The  increase  in  the  figures  of  the  statements,  upon  which  the 
settlement  was  made  with  Jansen,  over  those  in  the  statement 
made  at  the  time  of  the  proposed  settlement  with  Mrs.  Tay- 
lor, was  accounted  for  by  rea8c»n  of  the  advance  in  value  of 
the  securities.  Mrs.  James  then  transferred  to  Jansen'one- 
fifth  of  all  the  securities  of  the  late  firm  and  received  back 
from  him,  in  cash,  the  difference  between  one-fifth  of  their 
SiCKELs — Vol.  CI.        14 
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cost  price  and  the  amonnt  which  had  been  found  dne  fn»in 
the  firm  to  the  Taylor  estate  Upon  examination  of  the  facts 
npon  which  an  adjnstment  of  accounts  and  interest*  was 
reached  and  tins  settlement  was  made,  and  which  are  qnite 
comp]icate<l,  I  am  satisfied  that  the  surrogate  reached  a  correct 
conciosion  and  that  the  evidence  supported  the  findings  which 
he  made.  The  contestants  have  not  shown  that  any  wrtmg 
principle  was  adopted  ;  or  that  the  facts  were  wanting  to  jus- 
tify that  part  of  his  decree  upon  the  accounting.  The  Gen- 
eral Tenn  has  reviewed  his  decision  and  the  question  must 
gtop  there. 

With  respect  to  the  question  of  the  propriety  of  crediting 
Mr.  James'  capital  ^rith  interest  to  the  time  of  the  final  settle- 
ment, there  is  no  eviilence  of  any  agreement  to  allow  intert^st 
and  the  fact  that,  in  making  up  previous  accounts  between  the 
partners,  interest  had  been  credited  is  not  suflicient  evidence 
of  usage  to  disj^ense  with  the  necessity  of  proving  a  special 
agreement.  There  were  no  articles  of  co-partnership  and  all 
that  was  found  ^vith  respect  to  the  partnership  interests  was 
that  Mr.  Taylor  was  to  have  one-fifth  of  the  profits  and  was, 
to  bear  one-fifth  of  the  losses  of  the  business.  When  their 
association  of  interests  was  dissolved  by  death,  there  was  noth- 
ing upon  which  a  right  to  claim  interest  on  Mr,  James'  capital 
could  rest. 

As  to  the  claims  of  Jansen,  as  assignee  of  Taylor's  execu- 
trix, with  reference  to  the  lands  in  Iowa  and  Texas,  they 
do  not  seem  to  have  been  comprised  within  the  settlement. 
Such  claims  must  l>e  the  subject  of  future  arrangement. 

The  questions  which  I  have  considered  with  respect  to  tliis 
accountinor  are  all  which  demand  anv  review  bv  us.  The 
record  is  veryvoluminous  and  has  required  much  time  for  it-^ 
consideration.  Without  further  discussion  of  the  matter,  I 
am  satisfied  with  the  correctness  of  the  conclusions  reached  by 
the  rreneral  Term,  in  its  order  upon  the  surrogate's  decret\ 
and  I,  therefore,  advi.se  its  afii nuance ;  with  costs  to  all  parties 
who  have  api>eared  by  counsel  and  have  filed  briefs  upon  this 
appeal,  to  be  paid  out  of  the  estate. 
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All  concur,  Bartlett,  J.,  upon  all  points  except  as  to  the 
alleged  dividends  of  tlie  construction  companies,  so  called,  lie 
holding  the  judgment  should  be  entirely  reversed  so  far  as  it 
decides  the  dividends  paid  by  the  companies  to  be  income  and 
the  accounts  changed  accordingly ;  Finch  J.,  not  voting. 

Ordered  accordingly. 


The  People  ex  rel.  E.  Devillo  Root,  as  Supervisor,  etc., 
Kespondent,  v.  The  Board  of  Supervisors  of  the  County 
OF  Steuben,  Appellant. 

Under  the  provisions  of  the  "  Highway  Law"  (§  130,  chap.  568,  Laws  of 
1880),  fixing  the  liability  for  the  expenses  of  the  construction  and  repair  of 
pubUc  free  bridges  as  between  a  town  and  county,  the  right  of  a  town 
to  demand  contribution  from  the  county  when  the  bridge  expenditure 
of  the  town  is  in  excess  of  one-sixth  of  one  per  cent  of  the  assessed 
yaluation  of  its  taxable  property,  is  not  limited  to  expenditures 
for  bridges  which  cross  streams  forming  boundaries  of  the  town,  but 
applies  as  w^ell  to  bridges  erected  wholly  within  the  town. 

In  proceedings  by  mandamus  to  compel  the  county  of  Steuben  to  levy  a 
tax  to  pay  the  proportion  alleged  to  be  due  from  it  under  said  act  of 
the  expense  incurred  by  the  town  of  Addison  for  the  repair  and  con- 
struction of  bridges,  it  appeared  that  a  portion  of  the  expenditure  was 
for  the  construction  of  a  bridge  in  the  village  of  Addison  in  said  town. 
By  the  village  charter  the  bridge  was  excepted  from  the  the  jurisdiction 
of  the  village  authorities,  and  left  under  the  control  of  the  commis- 
sioners of  highways  of  the  town.  It  was  claimed  by  the  board  of 
supervisors  that  the  bridge  was  not  a  town  bridge  within  the  statute. 
Hdd,  untenable. 

Reported  below,  81  Hun.  216. 

(Argued  April  23,  1895;  decided  May  21,  1895.) 
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Appeal  from  order  of  the  General  Term  of  the  Superme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  2,  1894,  wliich  affirmed  an  order  of  Special 
Term  granting  an  application  l)y  the  relator  for  a  peremptory 
writ  of  mandamus. 

The  writ  required  tlie  board  of  supervisor's  of  Steuben  county 
to  levy  upon  the  taxable  property  of  the  county  the  sum  of 
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$1,840.03,  part  of  the  expenses  incurred  by  the  town  of  Addi- 
son for  bridge  purposes  during  tlie  year  preceding  November 
1,  1893.  It  appeared  from  the  application  that  the  bridge 
crossing  the  Canisteo  river  in  tlie  village  of  Addison,  in  the 
town  of  Addison,  in  1892,  became  unsafe  and  was  con- 
demned by  the  state  engineer  and  surveyor,  and  upon  appli- 
cation of  highway  commissioners  of  the  town  the  town  board 
authorized  the  constmction  of  a  new  bridge  in  place  of  the 
one  condemned ;  that  a  new  bridge  was  built ;  that  the  cost  of 
the  new  bridge  and  of  repairs  upon  other  bridges  of  the  town 
during  the  year  mentioned  was  $7,144.62.  In  November, 
1893,  highway  commissioners  of  the  town  made  and  delivered 
to  the  supervisor  of  the  town  a  verified  statement  pursuant 
to  section  132  of  the  Highway  Law  (Chap.  568,  Laws  of 
1890)  of  the  expenses  incurred  in  the  erection  and  repair  of 
bridges  in  the  town  during  the  previous  year,  showing  that 
the  county  was  indebted  to  the  town  in  the  sum  of  $1,840.03, 
that  being  one-third  of  the  excess  of  said  expenditure  above 
one-sixth  of  one  per  cent  of  the  total  assessed  valuation  of 
said  town  for  the  year  1893.  The  supervisor  of  the  town, 
pursuant  to  section  133  of  the  Highway  Law,  presented  the 
statement  to  the  board  of  supervisors  at  its  session  in  Novem- 
ber, 1893,  and  the  board  disallowed  the  claim  on  the  ground  that 
it  was  not,  nor  was  any  part  thereof  a  legal  charge  against  the 
county. 

On  the  return  of  the  order  to  show  cause,  the  board  of 
supervisors  appeared  by  counsel,  and  after  hearing  the  parties 
the  peremptory  writ  was  granted  requiring  the  board  to  con- 
vene and  levy  upon  the  taxable  proj:)erty  of  the  county  a  sum 
sufficient  to  pay  its  share  of  such  expenditure.  The'  main 
controversy  is  as  to  the  legal  liability  of  the  county  of  Steu- 
ben to  pay  any  part  of  the  cost  of  the  bridge  over  the 
Canisteo  river,  the  bridge  being  wholly  within  the  town  of 
Addison,  and  not  upon  its  boundary.  Section  130  of  the 
Highway  Law  is  as  follows : 

"  Section  130.  Where  town  or  county  exi>ense.  The  towns 
of  this  state,  except  as  otherwise  herein  provided,  shall  be 
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liable  to  pay  the  expenses  for  the  construction  and  repair  of 
its  public  free  bridges,  constructed  over  streams  or  other 
waters  within  their  bounds,  and  their  just  and  equitable  share 
of  sucli  expenses  when  so  constructed  over  streams  or  other 
waters  upon  their  boundaries,  except  between  the  counties  of 
Westchester  and  New  York ;  and  when  such  bridges  are  con- 
structed over  streams  or  other  waters  forming  the  boundary 
lines  of  towns,  either  in  the  same  or  adjoining  counties,  such 
towns  shall  be  jointly  liable  to  pay  such  expenses,  except  that 
when  the  whole  expense  in  any  one  town,  for  any  one  year, 
for  the  construction,  care,  maintenance,  preservation  and  repair 
of  its  bridges,  shall  exceed  one-sixth  of  one  per  centum  on  the 
assessed  valuation  of  the  taxable  property  of  the  town  for 
that  year,  the  county  in  which  such  town  is  located,  shall  then 
pay  not  less  than  one-third  part  of  such  excess.  Each  of  the 
counties  of  this  state  shall  also  be  liable  to  pay  for  the  con- 
struction, care,  maintenance,  preservation  and  repair  of  public 
bridges,  lawfully  constructed  over  streams  or  other  waters 
forming  its  boundary  line,  not  less  than  one-sixth  part  of  the 
expenses  of  such  construction,  care,  maintenance,  preservation 
and  repair." 

Section  131  of  the  Highway  Law,  which  was  repealed  by 
the  County  Law  (Chap.  686  of  the  Laws  of  1892),  authorized 
the  board  of  supervisors,  when  it  should  appear  that  any  town 
will  be  unreasonably  burdened  by  erecting  or  repairing  any 
necessary  free  bridge  "  in  such  town  or  on  its  borders,"  to 
cause  a  sum  not  exceeding  $2,000  in  any  one  year,  '^  in  addi- 
tion to  the  amounts  provided  for  in  the  last  preceding  sec- 
tion," to  be  raised  and  levied  by  the  county  to  pay  such  por- 
tion of  the  expense  of  such  bridge  as  the  board  may  deem 
proper.  Section  63  of  the  County  Law  took  the  place  of 
section  131  of  the  Highway  Law  repealed.  Section  63  is  as 
follows :  "  County  aid  to  towns  for  the  construction  and  repair 
of  bridges.  If  the  board  of  supervisors  of  any  county  shall 
deem  any  town  in  the  county  to  be  unreasonably  burdened  by 
its  expenses  for  the  construction  and  repair  of  its  bridges,  the 
board  may  cause  a  sum  of  money  not  exceeding  $2,000  in  any 


110  People  ex  rel.  Root  ^.  I3d.  Supervisors.       [May, 


Statement  of  case.  [Vol.  146. 


one  year  to  be  raised  by  the  county  and  paid  to  such  town  to 
aid  in  defraying  such  expenses." 

Other  facts  are  stated  in  the  opinion. 

M,  liumsey  Miller  for  appellant.  Mandamus  will  not 
issue  in  cases  of  doubtful  right.  The  courts  only  allow  the 
remedy  to  be  resorted  to  when  a  clear  legal  right  is  made  to 
appear  and  when  there  is  no  other  adequate  or  legal  means  to 
obtain  it.  {People  ex  rel,  v.  Bd,  Suprs.,  107  N.  Y.  235,  239  ; 
People  ex  rel,  v.  Amjlum^  122  id.  190,  190 ;  Peojde  ex  rel,  v. 
Bd,  Supr8,y  64  id.  600,  604  ;  People  ex  rel,  v.  Leonard^  74  id. 
443,  447 ;  People  ex  rel,  v.  IlayU,  ^^  id.  606.)  The  papers  or 
proof  presented  to  the  board  of  supervisors  as  basis  of  its 
action  were  not  sufficient  to  authorize  (much  less  to  compel) 
the  board  of  supervisors  to  levy  the  tax.  They  did  not  com- 
ply with  section  132  of  chapter  568  of  Laws  of  1890.  {Flynn 
V.  Hurd,  118  N.  Y.  19,  26,  27,  28 ;  People  ex  rel,  Everett  v. 
Bd.  Supra,,  93  id.  397,  403,  404 ;  Laws  1890,  chap.  568,  §§  10, 
11,  12,  130.)  Mandamus  should  not  issue  because  no  proof 
was  presented  to  the  board  that  the  certificate  of  the  state  engi- 
neer and  surveyor  under  section  145  had  been  made  and 
because  no  such  certificate  had  in  fact  been  made.  {Grant  v. 
Smith,  46  N.  Y.  93,  96,  97 ;  Bangs  v.  Strong,  7  Hill,  250 ; 
Cah)o  V.  Davis,  8  Hun,  222 ;  73  N.  Y.  211.)  Mandamus 
would  not  lie  in  this  matter  because  the  board  acted  on  the 
claim.  They  received  the  claim,  referred  it  to  the  proper 
committee,  it  considered  it  and  reported  to  the  board,  and 
they  rejected  the  claim.  {B,  C.  Gdmetery  v.  City  of  Buffalo, 
46  N.  Y.  506,  509  ;  Hospital  v.  Mayor,  etc,  84  id.  108,  115; 
People,  ex  rel,  v.  Comrs,,  76  id.  64,  73 ;  People  ex  rel,  v. 
Barnes,  44  Hun,  574,  576*  People  ex  rel,  v.  Leonard,  74  X. 
Y.  443,  445,  447.)  The  Highway  Law  does  not  compel  the 
county  to  raise  one-third  of  the  excess  in  a  j'ear  in  which  the 
excess  has  not  been  contributed  to  by  the  construction  of  a 
bridge  upon  a  stream  forming  the  boundary  line  of  the  town, 
and  it  does  not  compel  the  county  to  pay  when  the  excess  is 
caused  alone  by  the  construction  and  repair  of  bridges  con- 
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structed  over  streams  or  other  waters  within  the  bounds  of  the 
town,  and  hence  mandamus  should  not  issue.  (§  130,  chap. 
568,  Laws  of  1890  ;  Laws  of  1883,  chap.  346  ;  Laws  of  1869, 
chap.  855  ;  2  K.  S.  1214 ;  Laws  of  1857,  chap.  615 ;  Laws  of 
1838,  chap.  314;  Laws  of  1849,  chap.  104;  2  R.  S.  [7th  ed.] 
1262,  §§  119,  120,  121 ;  //^7/  v.  Bd.  Suprs.,  12  N.  Y.  52 ;  B. 
C.  Cemetery  v.  Citt/  of  Buffalo^  46  id.  506  ;  /?.  Hospital  v. 
Mayo7\  etc,^  84  id.  108 ;  People  ex  reL  v.  Conirs.^  76  id.  64 ; 
Laws  of  1892,  chap.  686;  Iluggins  v.  Eiley,  125  N.  Y.  88, 
91;  Mather  v.  Crawford,  36  Barb.  564,  565,  566.)  Tlie 
act,  if  it  compels  the  county  to  levy  any  tax  upon  the  other 
towns  or  cities  to  pay  any  part  of  the  expense  of  bridges 
within  the  borders  of  another  town,  is  in  conflict  with  the  pro- 
visions of  section  11  of  article  8  of  the  Constitution. 
(Lavs  of  1890,  chap.  568,  §§  3,  4,  9,  12;  IIiU  v.  Bd.  Suprs., 
12  X.  Y.  52 ;  In  re  Flatbnsh,  60  id.  398  ;  Peoj)k  ex  re!.,  v. 
Kelly,  76  id.  475 ;  In  re  Mayor,  etc.,  99  id.  569.)  The  bridge 
in  question,  upon  which  the  expense  of  $6,265  was  claimed, 
was  not  a  bridge  of  any  class  mentioned  in  section  130  of 
the  Highway  Law.  (Laws  of  1873,  chap.  200 ;  Laws  of  1870, 
chap.  291;  Laws  of  1884,  chap.  308;  Laws  of  1887,  chap. 
513 ;  Laws  of  1880,  chap.  308,  §  2 ;  Laws  of  1877,  chap.  344, 
§§  1,  2;  Laws  of  1866,  chap.  770,  §  1 ;  Laws  of  1878,  chap. 
377,  §§  2,  3.)  If  any  writ  sliould  issue  in  this  case  it  should 
be  an  alternative  writ.  (Laws  of  1892,  2183,  §§  10,  11,  12; 
IF.  /.  B.  Co.  V.  Barrett,  1  N.  Y.  S.  R.  600 ;  Birge  v.  B.  B. 
Co.,  133  N.  Y.  477 ;  Code  Civ.  Pro.  §  2070 ;  PeopU  v.  li., 
W.  <&  O.  JR.  R.  Co.,  103  N.  Y.  95,  105.) 

John  F.  l^arkhurst  for  respondent.  The  county  is  liable 
to  pay  one-third  of  the  total  bridge  expenditure  of  any  town 
for  bridges  wholly  within  the  town  or  otherwise  in  excess  of 
the  one-sixth  of  one  per  cent.  (Laws  of  1890,  chap.  568, 
§§  130,  131.)  An  inspection  by  the  state  engineer  was  not 
necessary.  (Laws  of  1890,  cljap.  568,  §§  132,  133.)  The  fact 
that  an  itemized  statement  by  the  highway  commissioner  was 
not  tiled  with  the  supervisor  until  after  November  first  does 
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not  relieve  tbe  county  of  its  obligation  to  pay  this  sum.     {In 
re  JV.  T.  P.  School,  47  N.  Y.  557.) 

Andrews,  Ch.  J.  Tbe  important  question  in  tliis  case  is 
whether,  under  the  Highway  Law,  a  county  is  bound  to  con- 
tribute to  the  expense  of  a  free  public  bridge  constructed  bv  a 
town  wholly  within  its  bounds,  and  not  crossing  lx)rder  lines, 
when  the  wliole  cost  exceeds  one-sixth  of  one  per  centum  on 
the  assessed  valuation  of  the  taxable  property  of  the  town. 
The  question  depends  upon  the  true  construction  of  section 
130  of  the  Highway  Law  (Chap.  568  of  the  Laws  of  189<h. 
The  courts  below  have  answered  this  question  in  favor  of  the 
town  and  against  the  county.  It  is  claimed  in  support  of 
this  conchision  that  the  reasonable  construction  of  the  sec- 
tion makes  a  county  liable  to  pay  one-third  of  the  total 
bridge  expenditure  of  any  town  in  any  one  year,  for  bridges 
wholly  within  the  town  or  otlierwise,  in  excess  of  the  one- 
sixth  of  one  per  cent  on  the  assessed  valuation  of  the  prop- 
erty of  the  town.  It  is  on  the  other  hand  contended  in 
behalf  of  the  county  of  Steuben,  that  the  section  in  question 
imposes  no  duty  upon  a  county  to  contribute  to  the  expense 
of  erecting  a  bridge  which  is  wholly  within  a  town,  but  that 
the  compulsory  clause  in  tlie  section  applies  only  to  bridges 
on  streams  which  divide  towns  in  the  same  county,  or 
towns  in  different  counties.  In  other  words,  that  the  right 
to  demand  contribution  from  the  county  only  exists  when 
the  bridge  crosses  boundary  lines  either  of  towns  or  counties, 
or  both. 

At  the  time  of  the  passage  of  the  act  of  1890  the  compul- 
sory obligation  of  a  county  to  aid  in  the  construction  of 
bridges  was  limited  to  bridges  across  county  boundaries. 
From  the  foundation  of  the  state  government  the  duty  of 
maintaining  highways  and  bridges  has  been  cast  on  tlie  towns, 
and  not,  as  in  England,  upon  counties.  But  from  time  to  time 
special  statutes  were  passed  changing  the  rule  in  special  cases. 
(See  inU  V.  Supervisors^  etCy  12  N.  Y.  52.)  The  legislature 
also  recognizing  the  hardship  which  would  frequently  arise  in 
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imposing  the  whole  burden  of  maintainmg  a  bridge  upon  a  par- 
ticular town,  at  an  early  day  authorized  boards  of  supervisors 
to  grant  relief  in  their  discretion  to  an  overburdened  town  to 
the  extent  of  one  tliousand  dollars  a  year,  and  to  put  ui)on  the 
county  a  charge  to  that  extent  for  the  benefit  of  a  town. 
This  power,  first  given  by  chapter  186  of  the  Laws  of  1801, 
the  exercise  of  which  was  made  subject  to  revision  by  the 
Court  of  Gonunon  Pleas  on  application  of  a  commissioner  of 
highways  dissati.sfied  with  the  determination  of  the  super- 
visors, was  subsequently  confirmed  and  continued  by  the 
Revised  Laws  of  1813  (Vol.  2,  p.  282,  §  33),  and  later  by  the 
Revised  Statutes  (1  Rev.  St.  524,  §  119  et  seq.).  By  chapter 
482  of  the  Laws  of  1875  a  further  advance  was  made  for  the 
relief  of  towns,  and,  in  case  of  a  bridge  crossing  a  county  line, 
each  of  the  counties  interested  was  made  absolutely  liable 
to  pay  one-sixth  of  the  expense  thereof.  This  brief 
reference  to  the  prior  legislation  shows  that  when  the  High- 
way Law  of  1890  was  enacted  the  obligation  rested  u])on 
the  towns  to  construct  bridges,  whether  wholly  within  the 
town  or  connecting  two  towns  within  a  county,  or  towns  in 
different  counties,  and  that  no  compulsory  obligation  rested 
upon  a  county  to  aid  in  constructing  bridges,  except  in  the 
single  case  of  a  bridge  crossing  a  county  line.  In  the  case 
of  a  bridge  wholly  within  a  town,  or  connecting  two  towns  in 
the  same  county,  the  board  of  supervisors  possessed  discre- 
tionary power  to  aid  to  the  extent  of  $1,000  a  town  which  it 
deemed  overburdened.  The  Highway  Law  of  1890  consoli- 
dated and  revised  the  prior  legislation  of  the  state  upon  the 
subject  of  highways.  It  was  not  strictly  a  consolidation  of 
the  prior  statutes.  New  provisions  were  engrafted  on  the 
antecedent  law  for  the  purpose  of  improving  the  highway 
system.  It  is  conceded  that  Section  130  enlarged  the  pre- 
existing liability  of  a  county  by  imposing  an  absolute  obliga- 
tion upon  the  county  to  pay  a  proportion  of  the  cost  of  a 
bridge  across  the  border  line  of  two  towns  in  the  same  county, 
in  case  of  an  excess  of  cost  to  each  town  beyond  one-sixth  of 
one  per  cent  of  the  assessed  valuation  of  the  property  therein. 
SicKELs — Vol.  CI.         15 
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But  it  is  insisted  that  the  obligation  was  not  imposed  in 
respect  of  a  bridge  wholly  within  a  town,  however  large  an 
exi)enditure  might  be  required  for  its  construction.  As  to  a 
town  so  situated  it  is  insisted  the  only  resource  is  an  applica- 
tion to  the  discretion  of  the  board  of  supervisors.  It  is  diffi- 
cult to  suppose  that  a  construction  of  section  180,  which 
imposes  an  imperative  obligation  upon  a  county,  in  case  two 
towns  in  the  same  county  are  interested  in  the  bridge,  each  of 
which  must  bear  its  equal  share  of  the  burden,  and  frees  it 
from  obligation,  when  a  single  town  happens  to  be  traversed 
])y  a  stream,  not  upon  its  boundary,  over  which  a  bridge  is 
re(juired,  could  have  been  intended  by  the  legislature.  If  any 
greater  measure  of  relief  was  required  than  was  given  under 
prior  legislation,  the  single  town  upon  which  the  duty 
to  build  a  bridge  alone  rests,  would  seem  to  have  the 
strongest  claim  to  the  consideration  of  the  legislature  and  of 
the  county.  The  section  is  not  f i"ee  from  obscurity.  It  recog- 
nizes in  the  liret  clause  the  general  principle  of  our  legislation, 
that  the  construction  of  highways  and  bridges  is  a  town  duty 
and  charge,  but  the  declaration  of  liability  is  coupled  with  the 
words,  "  except  as  herein  otherwise  provided."  There  is  no 
exemption  from  liability  to  be  found  in  the  section,  applicable 
to  the  case  of  a  bridge  constructed  within  a  town,  unless  the 
obligation  imposed  on  the  county  by  the  subsequeilb  clause 
applies  to  such  a  case.  Upon  reading  the  first  clause  with  the 
words  of  exemption,  it  would  naturally  be  expected  that  there 
would  subsequently  be  found  some  exemption  from  liability 
which  would  furnish  a  reason  for  their  insertion.  There  is 
plausibility  in  the  contention  that  the  words  in  tKe  subsequent 
clause,  "  except  that  when  the  whole  expense  in  any  one  town 
for  any  one  year,  shall  exceed,"  etc.,  relate  exclusively  to  the 
matter  immediately  i)receding,  namely,  bridges  constructed  on 
boundary  lines.  But  the  words  of  the  exception  are  very 
general  and  comprehensive.  The  county  is  to  be  liable  "  when 
the  whole  expense  to  any  one  town "  shall  exceed  the  sum 
stated.  There  is  no  discrimination  in  the  language  between 
the  towns,  or  as  to  the  character  of  the  bridges.     We  think 
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that  the  obscurity  arising  from  punctuation  and  the  arrange- 
ment of  the  clauses  is  fairly  dispelled  by  a  consideration  of 
the  whole  section  and  the  presumed  legislative  purpose,  and 
by  the  consideration  that  the  construction  claimed  by  the 
county  would  lead  to  an  unjust  discrimination.  The  general 
scope  of  the  section  is,  we  think  Jirst,  to  declare  the  general 
liability  of  towns  in  respect  of  highways  and  bridges ;  second,  to 
declare  the  liability  of  towns  as  between  themselves  as  to  bridges 
constructed  upon  boundary  lines ;  third,  to  impose  upon  the 
ijounty  a  fixed  liability  based  upon  the  relation  between  the 
cost  of  bridges  and  their  maintenance,  and  the  taxable  values 
of  the  town  irrespective  of  boundary  lines ;  and  foxirih,  to 
impose  an  added  liability  as  to  bridges  erected  on  county  lines. 
Section  131,  since  repealed,  but  which  may  properly  be  referred 
to  in  aid  of  the  construction  of  section  130,  strengthens 
the  interpretation  given  by  the  courts  below  to  that  section. 
It  authorized  the  board  of  supervisors  to  levy  upon  the  county 
A  sum,  not  exceeding  two  thousand  dollars  in  any  one  year, 
to  relieve  any  town  unduly  burdened  by  the  erection  of  a 
bridge,  and  declares  that  this  is  "in  addition  to  the  amounts 
provided  for  in  the  last-preceding  section."  The  additional 
aid  was  authorized  to  be  given  to  any  town,  and  not  to  border 
to^vns  or  towns  divided  by  a  stream  only.  The  language  of 
section  131  implies  that  the  towns  had  received  benefits  under 
section  130,  and  this  aid  was  to  be  "  in  addition."  We  find 
nothing  in  the  County  Law  of  1892  which  aflFects  the  construc- 
tion of  the  act  of  1890. 

There  ai'e  some  technical  questions  raised  by  the  defendant : 
{1)  It  is  claimed  that  the  bridge  being  within  the  village  of 
Addison,  although  the  village  is  within  the  town,  it  was  not  a 
town  ])ridge  within  the  statute.  The  answer  is  that  by  the 
village  charter  (Laws  of  1873,  chap.  200)  the  bridges  over 
the  Canisteo  river  and  Tuscarora  creek  are  excepted  from  the 
jurisdiction  of  the  village  authorities  and  are  placed  under 
the  direction  and  control  of  the  commissioners  of  highways  of 
tlie  town,  "  to  the  same  extent  as  if  the  act  had  not  been 
passed."     (2)  We  think  the  claim  presented.to  the  supervisors 
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disposition  thereof,  in  case  of  the  death  of  the  infant  during  minor- 
ity, as  he  may  see  fit ;  and  so,  may  bequeath  it  to  any  person, 
whether  a  minor  or  of  full  age.  Such  a  provision  is  not  violative  of 
the  statute  providing  that  accumulations  must  be  for  the  benefit  of 
minors. 

(^Vrgued  April  25.  1895 ;  decided  May  21,  1895.> 

Appeal  from  certain  parts  of  a  final  judgment  of  the 
Special  Term  of  the  Supreme  Court  in  the  first  judicial  dis- 
trict, entered  upon  the  report  of  a  referee  appointed  to  take 
an  accounting  after  an  interlocutory  judgment. 

The  action  was  brought  by  the  executors  of  the  will  of 
Richard  H.  Campbell,  deceased,  for  a  judicial  settlement  of 
tlieir  accounts,  and  for  instructions  in  reference  to  certain 
accumulations  in  their  hands  as  trustees. 

An  appeal  from  the  interlocutory  judgment  was  taken  by 
the  infant  defendant,  Rosalie  Coe  Campbell,  to  the  General 
Term,  where  the  judgment  of  the  Special  Term  was  affirmed. 

An  accounting  was  then  had  in  accordance  with  the  judg- 
ment on  which  final  judgment  was  entered,  and  from  this  the  . 
present  appeal  is  taken  by  the  trustees  and  Rosalie. 

The  further  material  facts  are  stated  in  the  opinion. 

S,  P,  Nash  for  apj^ellant.  The  case  is  one  for  the  fair  con- 
struction, according  to  the  intent  of  the  testator,  of  the  direc- 
tion to  the  trustees  in  case  either  of  the  daughters  died  without 
issue,  to  assign,  tmnsfer  and  set  over  the  share  intended  for 
such  child  to  the  then  surviving  issue  of  the  testator,  in  this 
case  the  defendant  Rosalie.  {French  v.  Cheese^  G  DeG.,  M, 
&  G.  453.)  The  appeal  should  be  sustained.  {Cochrane  v. 
ScIieU,  140  N.  Y.  510 ;  Bectlce  v.  Hodgson,  10  II.  L.  Cas. 
656;  InreDumhh,  L.  R.  [23  Ch.  Div.]  300;  140  X.  Y. 
357.) 

Johji  W.  Pirsso7i  and  John  Alexander  Seal  for  respondent. 
The  accumulations  of  the  share  of  Martha  Campl)ell  belonged 
to  and  were  vested  in  her,  and  upon  her  death  passed  to  her 
administratrix   or  other  personal  representatives,  to  be  dis- 
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ghare  to  the  children,  if  any,  of  such  child,  the  issue  of  a 
deceased  child  to  take  the  share  the  parent  would  have  taken 
if  living,  and  in  case  of  the  death  of  any  child  of  mine  leav- 
ing no  issue  hini  or  her  surviving,  to  assign,  transfer  and  set 
over  tlie  share  intended  for  such  child  to  my  then  surviving 
issue,  by  representation  and  not  jpe/*  capital 

The  daughter  Martha  died  under  age,  intestate  and  unmar- 
ried, leaving  her  sister  Rosalie  survivhig,  an  infant  under  the 
age  of  fourteen. 

At  the  time  Martha  died  the  accumulations  of  income  upon 
her  share  of  the  trust  estate  amounted  to  nearly  thirty-seven 
thousand  dollars,  which  is  claimed  by  her  mother  as  adminis- 
tratrix of  her  estate,  and  is  also  claimed  by  the  guardian  ad 
Utevi  of  Rosalie,  her  surviving  sister. 

The  single  question  presented  by  this  appeal  is  whether  the 
accumulations  of  income  upon  Martha's  share  vested  as  tliey 
were  paid  in,  or  was  the  vesting  postponed  until  she  attained 
the  age  of  twenty-one  years  ? 

This  precise  point  has  never  been  directly  passed  upon  by 
this  court,  and  the  opposing  views  of  learned  counsel  have 
been  fully  presented. 

Before  considering  the  effect  of  the  statute  relating  to  the 
accumulations  of  pei-sonal  property  we  will  examine  the  will 
and  ascertain  the  intent  of  the  testator. 

It  will  be  assumed  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  portion  of  his  estate. 

The  scheme  of  the  will  seems  to  us  clear,  and  the  testa- 
mentary intent  fully  disclosed. 

So  long  as  both  of  his  daughters  lived  neither  had  any 
interest  in  the  principal  of  the  estate ;  until  she  attained  her 
majority  she  was  entitled  to  so  much  of  the  income  of  her 
trust  as  was  necessary  in  the  judgment  of  the  trustees,  and  tlie 
remainder  was  to  be  accunmlated  until  she  attained  the  age  of 
twenty-one  years ;  at  that  time  she  was  entitled  to  all  accumu- 
lations of  income,  and  thereafter  received  the  income  of  the 
principal  sum  during  life.  If  her  sister  died  before  or  after 
attaining  the  age  of  twenty-one  years,  leaving  no  issue,  the 
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trustees  were  directed  "  to  assign,  transfer  and  set  over  tlie 
share  intended  for  such  child  to  my  then  snrviving  issue,"  etc. 

The  learned  counsel  for  the  appellant  insists  that  the  words, 
"the  share  hitended  for  such  child,"  carry  with  them  the 
hicome  not  used  during  minority,  and  that  the  true  meaumg 
of  the  will  is  that  the  income  was  designed  for  the  use  ot  the 
infant  during  minority,  and  the  surphis  was  intended  for  her 
if  she  reached  majority,  but  not  otherwise;  that  until  she 
attained  her  majority  she  had  only  a  presumptive  or  condi- 
tional right  to  the  income. 

We  are  unable  to  adopt  this  view ;  but,  taking  the  whole 
will  together,  we  think  it  was  the  intention  of  the  testator 
that  all  accumulations  of  income  during  infancy  should  vest 
at  once,  and  only  the  time  of  payment  or  enjoyment  was 
postponed  until  majority. 

It  was  obviously  the  intention  of  the  testator  to  discrim- 
inate between  principal  and  income ;  if  a  child  died  the  prin- 
cipal of  her  share  passed  to  her  issue,  or  to  testator's  other 
issue,  or  to  collaterals,  but  the  income  was  dealt  with  as  a  dis- 
tinct fund. 

Until  a  child  died  she  took  absolutely  the  entire  income  of 
her  share. 

When  the  testator,  in  the  event  of  a  child's  death,  directed 
transfer  of  "  the  share,"  he  employed  accurate  language  used 
in  other  portions  of  the  will  to  describe  the  principal  sum. 

We  do  not,  however,  share  the  doubts  expressed  by  the 
learned  General  Term  as  to  the  testator's  power  to  make  such 
disposition  of  the  accunmlated  income  of  an  infant  dying 
during  minority  as  he  might  see  fit;  there  is  no  legal  objec- 
tion to  bequeathing  the  same  to  any  person  whether  a  minor 
or  of  full  age,  and  such  a  provision  in  a  will  would  not  vio- 
late the  statute  which  provides  that  accumulations  must  be  for 
the  benefit  of  minors. 

Wlien  a  minor  dies,  for  whose  benefit  accumulations  of 
income  have  been  directed,  it  is  competent  for  the  testator  to 
dispose  of  them  in  the  same  manner  as  any  other  portion  of  his 
estate,  provided  they  have  not  vested  in  the  infant  as  paid  in. 
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While  we  rest  our  decision  in  tliis  case  on  the  provisions  of 
the  will,  we  are  also  of  opinion  that  it  is  the  policy  of  the 
statute  permitting  the  accumulations  of  personal  property  for 
tlie  benefit  of  a  minor  (1  R.  S.  773,  §  3)  that  they  should  vest 
in  the  infant  beneficially  when  received,  and  it  is  only  pay- 
ment over  that  is  postponed  until  the  expiration  of  the 
minority. 

This  construction  of  the  statute  finds  confirmation  in  the 
provision  (1  R.  S.  774,  §  5)  to  the  effect  that  when  any  minor, 
for  whose  benefit  a  valid  accumulation  of  the  interest  or 
income  of  personal  property  shall  have  been  directed,  shall  be 
destitute  of  other  sufficient  means  of  support  or  of  education, 
the  chancellor  may  cause  a  suitable  sum  to  be  taken  from  the 
moneys  accumulated,  or  directed  to  be  accumulated,  and  to  be 
applied  to  the  support  or  education  of  such  minor. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 
of  AsHER  AV.  Miner,  Deceased. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  2545),  declaring  that 
a  surrogate's  decree  "  shall  not  be  reversed  for  an  error  in  admitting  or 
rejecting  evidence,  unless  it  appears  to  the  appellate  court  that  the 
exceptant  was  necessarily  prejudiced  thereby,"  an  appellate  court  is  at 
liberty  to  disregard  such  an  error  if  it  could  have  had  no  influence  upon 
the  determimition  of  the  case. 

Unless  a  residuary  bequest  is  circumscribed  by  clear  expressions  and  the 
title  of  the  residuar>'  legatee  narrowed  by  words  of  unmistakable  import, 
it  will,  to  prevent  intestacy,  be  construed  so  as  to  perform  the  office 
intended,  i.  <?.,  to  dispose  of  all  the  residuary  estate. 

The  holographic  will  of  M.,  after  various  devises  and  bequests,  among 
them  a  bequest  to  his  wife  of  all  his  "  household  goods,  furniture  and 
fixtures  and  effects,"  contained  a  direction  to  his  executors  to  sell  and 
convey  any  and  all  of  his  real  estate,  not  otherwise  disposed  of,  and  con- 
vert the  same  into  personalty.  The  will  then  provided  that  after  the 
aforementioned  payments  shall  be  made  out  of  the  avails  of  the  real 
nnd  personal  estate  the  bolsince  shall  form  part  of  the  residuary  estate.  It 
was  also  provided  that  in  case  of  failure  of  one  of  the  bequests  it  shall 
SiCKEIS — ^VOL.  CI.  16 
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form  part  of  the  residuary  estate.  Then  followed  a  clause  commenc- 
ing as  follows:  "All  the  rest  and  residue  of  my  estate  both  real  and 
personal  not  heretofore  disposed  of  I  give,  bequeath  and  devise  as  fol 
lows  All  my  household  goods  furniture  and  effects  after  the  decease 
of  myself  and  wife  to."  Following  this  were  the  names  of  the  benefici- 
aries, three  in  number,  and  the  method  of  distribution.  The  testator 
left  a  large  estate;  he  had  no  children;  the  three  beneficiaries  had  been 
taken  into  his  family  at  an  early  age,  and  had  grownup  and  were  recoLf- 
nized  as  membei-s  of  his  family.  Held,  that  the  general  plan  of  the  will 
indicate<l  the  testator's  intent  to  create  a  residuary  estate,  and  to  effectu- 
ally dispose  of  the  whole  thereof;  and  so,  that  the  general  woi*ds  of  ^ift 
carried  to  the  three  persons  named  all  of  the  residuary  estate,  notwith- 
standing the  presence  of  the  qualifying  words,  **as  follows;"  that  the 
testator's  intent  in  specifying  the  furniture,  etc.,  which  had,  by  the 
words  of  a  previous  clause,  been  absolutely  given  to  his  wife,  was  simply 
to  limit  that  gift  to  a  life  estate. 
Reported  below,  73  Hun,  568. 

(Argued  April  11,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  3,  1S93,  which  alBrmed  a  judgment 
entered  upon  a  decree  of  the  surrogate  of  Allegany  county, 
so  far  as  the  same  construes  the  will  of  Aslier  W.  Miner, 
deceased. 

The  facts  and  the  portions  of  the  will,  so  far  as  material, 
are  stated  in  the  opinion. 

James  C,  Smith  for  Maria  S.  Wills  and  others,  appellants. 
The  testator  died  intestate  as  to  the  general  residue  of  his 
estate.  {G  will  ha  v.  Gwllllm^  5  B.  &  Ad.  122 ;  Taylor  v. 
Wendell^  4  Bradf.  324: ;  JenVms  v.  Van  Sch<iack\  3  Pai<j^e, 
242;  SufherJand  v.  Sydnor,  S4  Ya.  880;  Stoker  v.  ViOi 
Wyek,  S3  id.  724;  Cady  v.  Burn,  46  X.  J.  Eq.  131 ;  6%^..^.'- 
man  w  Wilt,  1  Yeates,  411;  Cole  v.  Richardson,  2  Salk. 
236;  CampheJl  v.  Beawuont,  91  X.  Y.  464;  Van  Xostratid 
V.  Moore,  52  id.  12 ;  Cottman  v.  Grace,  112  id.  299 ;  Alhott 
V.  Mlddleton,  7  II.  L.  Cas.  67, 113;  Ilowland  v.  Clendenln, 
134  X.  Y.  30.";,  308,  311 ;  Sweet  v.  Burnett,  136  id.  204;  In 
reMcGlure,  Id.  238;  Scott  v.    Guernsey,  48  id.  106 ;  Low  v. 
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Harmony,  12  \A  114;  In  re  Brown,  93  Id.  295,  299,  300; 
Wood  V.  Mitcham,  92  id.  375,  379 ;  Murdoch  v.  Ward,  67 
id.  387 ;  Keteltas  v.  Keteltas,  72  id.  312 ;  Doe  v.  Langlande, 
14  East,  370 ;  Wylie  v  Wylie,  1  DeG.,  F.  &  J  410  ;  Blale 
V.  HamkiuB,  98  TJ.  S  315.)  The  claim  oi  the  respondents  tliat 
the  will,  upon  its  face,  gives  them  the  general  residue,  is  unten- 
able. {Stuart  V.  Bute,  11  Ves.  666 ;  Newman  v.  Newman, 
26  Beav.  220 ;  Cross  v.  Wilks,  35  id.  562 ;  Lamphier  v.  Des- 
pa/rd,  1  C.  &  L  200 ;  Ennis  v  Smith,  14  How.  [U.  S.]  472 ; 
Page  v.  Page,  6  Eng.  L.  &  Eq.  346 ;  Foster  v.  Wyhranti,  11 
Ir.  Eq.  40  ;  Chalmers  v.  Storil,  2  V.  &  B.  222 ;  Dean  v.  Gih- 
son,  L.  E.  [3  Eq.]  713 ;  ITmg  v.  George,  L.  E.  [4  Ch.  Div.] 
435 ;  Atty,'Gen.  v.  Wiltshrre,  16  Sim.  Ch.  36  ;  Slingshy  \\ 
Grainger,  7  H.  of  L.  273  ;  Chrystie  v.  Phyfe,  19  N.  Y.  344  ; 
Taggart  v.  Murray,  53  id.  233 ;  i>(?^  v.  Banding,  2  B.  &  A. 
441.)  The  surrogate  erred  in  receiving,  and  the  General  Term 
in  acting,  upon  extrinsic  evidence.  {Miller  v.  Travers,  8  Bing. 
244 ;  Mann  v.  Mann,  1  Johns.  Ch.  231  ;  14  Johns.  1 ;  Jack- 
son V.  Sill,  11  id.  201 ;  Doe  v.  Westlake,  4  B.  &  A.  57 ; 
Bunner  v.  Storm,  1  Sandf.  Ch.  357 ;  ChampUn  v.  Champlin, 
1  Buff.  Super.  Ct.  355  ;  58  N.  Y.  620 ;  Fosdich  v.  Delafield,  2 
Eedf.  392 ;  Bradhurst  v.  Field,  135  N.  Y.  564 ;  Wigram  on 
Wills,  163;  Stimson  v.  Vrooman,  99  N.  Y.  74;  Brown  v. 
Thorndike,  15, Pick.  388;  M  L,  Ins,  Co,  v.  Ilillman,  145 
U.  S.  285;  Marx  v.  McGlynn,  88  N.  Y.  357;  Ennis  v. 
Smith,  14  How.  [U.  S  ]  400.)  A  comparison  of  the  will  of 
1885  with  that  of  1891  strongly  supports  the  contention  of 
the  appellants.  {Ralph  v,  Carrick,  L.  E.  [11  Ch.  Div.]  873 ; 
In  re  Towers,  113  K  Y.  569.) 

Chanties  B.  Wheeler  and  Arthur  W.  Hickman  for  Charles 
Wheeler  and  others,  appellants.  The  testator  did  not  intend 
by  his  will  to  dispose  of  all  his  estate ;  and  the  appellants,  wlio 
are  his  next  of  kin,  contend  that  the  Surrogate's  Court  erred 
in  holding  that  he  did  not  die  intestate  as  to  any  part  of  his 
property,  and  by  its  decree  awarding  all  of  the  residue  of  his 
estate,  after  paying  the  specific  legatees,  to  the  respondents 
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as  legatees  named  in  the  fourteenth  clause  of  the  will.  {Kerr 
V.  Doiiglierty,  79  N.  Y.  327  ,  Laml  v  Lamh,  13  id.  234.)  In 
construing  wills  where  the  contest  is  between  the  heire  or 
next  of  kin  to  the  testator  and  legatees  who  are  strangers  to 
Ills  blood,  and  the  question  is  presented  whether  the  testator 
intended  to  disinherit  his  heirs,  the  presumption  is  that  he  did 
not,  and  this  presumption  can  be  overcome  only  by  clear 
and  unequivocal  language  indicating  a  plain  intent  to 
the  contrary.  (Schuler  on  Wills,  §  497 ;  Doe  v.  Dring^ 
7  K  &  T.  446;  HowUnd  v.  Clendenhi,  134  N.  Y, 
311;  Wood  V.  Mitcham^  92  id.  375;  Quinn  v.  Har- 
denburff,  54  id.  83  ;  Z.ow  v.  Harmony^  72  id.  480 ;  Scott 
V.  Guernsey^  48  id.  106;  In  re  Brown^  93  id.  295; 
Quinn  v.  Hardenhiirg^  54  N  Y  86 ;  Schull  v.  Ramho^  57 
Penn.  St.  149 ;  Bacon's  Appeal,  Id.  504 ;  PhydcJ^s  Appeal^ 
50  id  128 ;  Areson  v.  Areson^  3  Den.  461.)  The  intention 
of  the  testator  cannot  be  inferred  from  the  extrinsic  facts 
and  circumstances.  The  language  of  the  will  may  be 
interpreted  as  in  other  written  instruments,  in  the  light  of 
surrounding  circumstances,  but  the  intention  must  after  all  be 
found  in  the  words  of  the  will.  {Lamb  v.  Lamb^  131  N.  Y. 
227,  RikevY,  Cornwell,  113  id  115;  Floxjd  v.  Caroxn,  88 
id.  560.)  As  the  terms  of  the  fourteenth  clause  are  expressed 
in  clear  and  unequivocal  language  the  court  cannot  add  to  the 
same,  nor  strike  out  or  change  the  relation  which  one  word 
beara  to  another  word,  or  to  a  sentence.  As  the  testator 
aiTanged  them,  so  they  must  be  read  without  change  or  altera- 
tion, or  punctuation,  so  as  to  destroy  their  import  or  meaning 
as  we  find  them.  {Phillips  v.  Davis,  02  N,  Y.  177;  Stim- 
son  V.  Vroojnan^  90  id.  74;  Tilden  v.  Green^  130  id.  51.) 
The  prior  will  of  the  testator,  made  in  the  year  1885,  revoked 
and  canceled  on  making  the  will  kow  before  the  court,  was 
not  competent  proof  for  any  pur])ose,  and  siiould  have  been 
rejected  by  the  surrogate.  {Tereta  v  Robhins^  40  Conn.  271 ; 
Baiim  V.  Seicell,  3  Burr.  1775;  Wilkeson  v.  Adams^  1  Ves. 
&  B.  445  ;  Griscom  v  Emm^  40  X.  J.  402  ;  Mann  v.  Mann^ 
1  Johns.  Ch.  231 ;  Bumfield  v.  Wilson,  78  111.  467.)     The 
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property  bequeathed  by  the  fourteenth  clause  of  the  will  is 
limited  to  the  household  goods,  furniture  and  effects,  and  as 
to  the  residue  of  the  testator's  estate,  not  embraced  in  the  pi-e- 
vious  specific  bequests,  he  died  intestate.  {Childa  v.  Wilsoii^  2 
Jur.  415.)  If  it  is  held  by  this  court  that  the  gifts  to  the  donees 
are  limited  to  such  property  as  is  embraced  within  the  descri])- 
tive  words,  "  all  my  household  goods,  furniture  and  effects,'' 
then  they  take  no  more  than  the  household  goods,  furniture  and 
other  property  of  a  like  character.  {Benton  v.  Benton^  03 
N.  H.  295 ;  Wehster  v.  Wiers^  51  Conn.  569 ;  Hawlings  v. 
Jennings^  13  Yes.  39 ;  Campbell  v.  Preston^  15  id. ;  Blank 
V.  Iliggin^on^  6  Madd.  32;  Ilotkar  v.  Sutton^  15  Yes.  310; 
Dole  V.  Johnaan^  3  Allen,  364 ;  Johnson  v.  Goss^  123  Mass. 
433;  Eoberts  v.  Kitffin,  2  Atk.  113;  Ennins  v.  Smith,  14 
How.  [U.  S.]  412 ;  hoe  v.  Page,  6  Eng.  L.  &  Eq.  348 ;  Fos- 
ter V.  Wyhy^ants,  11  Ir.  Eq.  40;  Sanderson  v.  Dobson,  1 
Exch.  141 ;  1  Jarman  on  AVills,  566 ;  Barnes  v.  Patch,  8 
Yes.  604;  Simms  v.  TI,  S.  T.  Co.,  103  N.  Y.  478;  Chegary 
V.  Mayor,  etc.,  13  id  220.)  Assuming  that  a  construction 
should  be  given  to  the  word  "  effects,"  as  used  in  the  four- 
teenth clause  of  the  will,  so  as  to  dispose  of  all  the  tes- 
tator's property  to  the  legatees  named  therein  and  not 
embraced  in  the  preceding  bequests,  then,  as  a  mat- 
ter of  law,  he  did  not  dispose  of  the  use  and  income 
of  the  same  during  the  life  of  Mrs.  Miner,  and  the 
same  should  be  distributed  to  his  next  of  kin.  {Everitt 
V.  Everitt,  29  N.  Y.  40,  75;  Colton  v.  Fox,  67  id. 
348 ;  Warner  v.  Durant,  76  id.  136 ;  Livingston  v.  Green, 
52  id.  118 ;  Nelson  v.  Russell,  135  id.  137 ;  Phelps  v.  Pond, 
23  id.  81 ;  Doughty  v.  StiUwell,  1  Bradf.  311 ;  Haxtun  v. 
Corse,  2  Barb.  Ch.  506 ;  Manice  v.  Manice,  43  IS".  Y.  303 ; 
Kiipatrick  v.  Johnson,  15  id.  323  ;  Delafield  v.  Shipmaii, 
103  id,  468 ;  Radley  v.  Kuhn,  97  id.  26 ;  In  re  Crossman, 
113  id.  503 ;  Cochrane  v.  Schell,  140  id.  516.) 

Charles  Daniels  and  A.  Z.  Elliott  for  respondents.     The 
law  permits  evidence  to  be  received  to  aid  in  ascertaining  the 
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testator's  intention,  which  was  a  material  fact  put  in  contro- 
versy by  tlie  contestants.  {Couch  v.  Eastman^  29  W.  Va. 
78i ;  Woolton  v.  Redd,  12  Gratt.  19G-205  ;  Stim^on  v.  Vroo- 
man,  99  N.  Y.  74-79 ;  Smith  v.  Burch,  92  id.  22S-231 ; 
Morris  v.  Sickly,  133  id.  456 ;  Griscom  v.  Evans,  40  N.  J. 
L.  402,  407 ;  Kerr  v.  Dougherty,  79  N.  Y.  328 ;  Gibnans 
Estate,  154Penn.  St.  523,  530 ;  In  re  Lee,  141  N.  Y.  58,60; 
Smith  V.  Bell,  6  Pet.  68,  75 ;  Sweet  v  Burnett,  136  K  Y. 
204,  210 ;  Lawton  v.  Corlies,  127  id.  100,  104 ;  Gordon  v. 
Gordon,  5  Eng.  &  I.  App.  254;  Carpenter  v.  Carpenter, 
14  K.  Y.  S.  K.  284 ;  Hen^man  v.  i^ry^r,  2  Eng.  Eq. 
627 ;  In  re  Wolverton,  L.  R.  [7  Ch.  Div.]  197 ;  Lee  v. 
Shnpson,  134  TJ.  S.  572,  587;  Stagg  v.  Atkinson,  144 
Mass.  564,  569;  J/.  Z.  /^i«.  CV>.  v.  IliUman,  145  U. 
S.  285,  295 ;  Marx  v.  McGlynn,  88  K  Y.  357 ;  Code 
Civ.  Pro.  §2445;  Loder  v.  Whelpley,  111  N.  Y.  239.) 
The  contestants'  position  is  that  the  testator  has  disposed  of 
no  more  of  his  property  by  the  fourteenth  clause  of  his  will 
than  his  household  goods,  furniture  and  effects,  while  the 
position  of  the  proponents  is  that  he  intended  to,  and  did  by 
this  clause,  dispose  of  the  entire  residue  of  his  property  not 
theretofore  disposed  of,  and  that  the  will  itself,  and  when 
read  in  view  of  the  facts  proved  by  the  evidence,  very  plainly 
discloses  that  design.  {Byrnes  v.  Ba^r,  86  N.  Y.  210 ;  2  Redf. 
on  Wills,  442;  Schult  v.  MoU,  132  N.  Y.  122-127;  Hoods 
V.  Watson,  26  N.  Y.  S.  R.  487;  Delehanty  v.  S,  V.  0. 
Asylum,  29  id.  324 ;  Vanderpoel  v.  Leow,  112  IS".  Y.  167, 
177 ;  Crichton  v.  Symes,  3  Atk.  61 ;  Doe  v.  Langland,  14 
East,  371.)  The  presumption  that  the  testator  intended  to 
dispose  of  all  his  property  by  his  will  is  confirmed  and  main- 
tained by  its  general  plan,  followed  by  the  residuary  clause 
aptly  introduced,  and  referred  to  in  earlier  portions  of  the 
will  as  the  intended  receptacle  of  all  his  not  previously  dis- 
posed of  property.  {Riker  v.  Cornioell,  113  N.  Y.  115  ;  In 
re  Bonnett,  Id.  522;  In  re  C?'Ossman,  Id.  503;  Lamb  v. 
Lamb,  131  id.  227 ;  Vernon  v.  Vernon,  53  id.  351 ;  Schult  v. 
Moll,  132  id.   122;   Rowland  v.   Clendenin,  134  id.  305; 
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Byrnes  v.  Baei\  86  id.  210  ;  Thomas  v.  Snyde)\  43  Hun,  14; 

PhiUips  V.  Davies,  92  N.  Y.  199 ;  SaZtrrutrsh  v.  Barrett,  29 

.Beav.  474;  Boe  v.  Fi;ij^?^j5,  117  N.  Y.  204-212;  Traj^(?r  v. 

ira<7^r,  96  id.  164-172  ;  Lr/th  v.  Beveridge,  58  id.  592  ;  Hall 
V.  Priest,  6  Gray,  18 ;  Hodgson  v.  t/^a?,  L.  R.  [2  Ch.  Div.] 
122 ;  Doe  v.  White,  1  East,  33 ;  Marquis  of  Litchfield  v. 
HomcastU^  2  Jur.  610 ;  Franklin  v.  Trout.  15  East,  391  ; 
Dohson  V.  Bowers,  L.  R.  [5  Eq.]  404  ;  Phillips  v.  ^^^^,  25 
Beav.  25;  Streatfi^ld  v.  Cooper,  27  id.  338;  Campbell  v. 
Prescott,  15  Ves.  499;  Pritchard  y.  Pritchard,  L.  R  [11 
Eq.]  231 ;  /S';?iy25A  v.  S?nyth,L.  R.  [8  Ch.  Div.]  561 ,  //a?/  v. 
iTa;;,  L.  R.  [3  Ch.  Div.]  589.)  If  the  word  "  effects,"  as  it  has 
l)een  used  in  the  fourteenth  paragraph  of  the  will,  should  not 
i-eceive  so  broad  a  construction,  it  is  still  evident  from  the 
paragraph  containing  it  and  other  parts  of  the  will,  and  the 
relations  the  testator  bore  to  these  three  persons  as  that  dis- 
closed by  the  evidence  and  a  reference  to  the  will  of  1885^ 
that  he  did  intend  them  to  be  the  final  recipients  of  his  estate. 
(3  R.  S.  [6th  ed.]  165 ;  Hope  v.  Brewer,  48  N.  Y.  S.  R.  834.) 
Testator  intended  to  dispose  of  all  his  residuary  estate. 
( Wolfe  v.  Van  Nostrand,  2  N.  Y.  436 ;  WeU  v.  Lawday,  11 
Clark,  375 ;  Smyth  v.  Smyth,  L  R.  [8  Ch.  Div.]  561  ; 
Dobson  V.  Bowness,  L.  R.  [5  Eq.]  204 ;  Phillips  v.  Beal, 
25  Beav.  25;  Hodgsm  v.  Jex,  L.  R.  [2  Ch.  Div.]  122; 
King  V.  Gecyrge,  L.  R.  [4  Ch.  Div.]  435 ;  Schult  v.  Moll,  132 
N.  Y.  122 ;  Dean  v.  Gibson,  L.  R.  [3  Eq.]  713 ;  Ellis  v. 
Selhy,  7  Sim.  364 ;  Wales  v.  Templeton,  83  Mich.  177 ;  Biker 
V.  Cornwell,  113  N.  Y.  115-127 ;  Laynh  v.  Lamb,  131  id. 
227-235 ;  Boe  v.  Viiigut,  117  id.  204-212 ;  Kei*r  v.  Dough- 
erty,  79  id.  328-349';   Stimsonw  Yrooman,  99  id.   74-79; 

Wager  v.  Wager,  96  id.  164 ;  BUmn  v.  Seymour,  88  id.  469  ; 
Terpening  v.  Skhuier,  29  id.  505 ;  Taggart  v.  Murray,  53 
id.  233 ;  Van  Vechten  v.  Keat&r,  63  id.  52.)  The  testator,  by 
the  language  first  employed  in  •the  fourteenth  paragraph  of 
his  will,  clearly  expressed  his  purpose  to  be  to  give,  devise 
and  bequeath  all  of  his  estate,  both  real  and  personal,  and  the 
persons  are  named  to  whom  he  made  the  devise  and  bequest. 
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{Dean  v.  Gibson^  L  R.  [3  Eq.]  717 :  Lamh  v.  Eames^  10  id. 
667-672:  thuk  v.  Leu^yp,  ^S  X.  Y.  231;  Tr<i/<?*  v.  Temple- 
ton,  83  Mich.  177-179;  rA<?r«A///  v.  Hall  2  C.  &  F.  22-3r» ; 
Austin  V.  f/ake/i^  117  X.  Y.  577-59^;  Ittjs*/bfj*j/ri  v.  Ho^- 
hoom,  SI  itl.  356-359 ;  Yule  v.  Keeler,  129  X.  Y.  198,  199 ; 
Patterson  y  Patterson^  17  Beav.  210.)  The  intenrioii  of  the 
testator  to  dispose  of  the  entire  residue  of  the  estate  by  the 
use  of  this  langnage  also  appears  from  its  eoinparison  with 
the  will  of  1SS5,  which  may  l>e  referred  to  and  considered  for 
this  purpose.  iEnnls  v.  StnM^  14:  How.  "U.  S]  4W,  42«», 
421.)  It  was  claimed  on  the  argument  in  the  Surrogates 
Court  that  there  were  certain  earnings,  or  income,  of  the 
estate  not  in  any  event  disp<jsed  of  by  the  will,  and  that  the 
contestants  should  be  adjudged  entitled  to  that.  But  whether 
the  gift  of  the  re^i<lne  t«x>k  effect  on  the  decease  of  the  testa- 
tor or  of  his  widow,  the  re^^ult  will  be  the  same,  and  whatever 
such  eaniiugs  or  income  may  be,  they  will  incidentally  pass  to 
the  devisees  and  owners  of  the  property  from  which  that  may 
issue  or  arise,  iln  re  Crossimm^  113  X.  Y.  5«.»3 :  Cochrane  v. 
ScAeU.  140  id.  516.; 

GiLA.Y,  J.  The  wiD  of  the  deceased  was  written  by  liimself 
and  made  the  following  provisions  :  First,  he  gave  to  his  wife, 
in  lieu  of  dower  and  all  claims  by  her  as  widow,  absolutely, 
the  sum  of  $20,<>>» and,  als<^»,  during  her  life  the  use  of  a 
similar  sum  and  the  use  of  all  lands  owned  by  him  m  the 
town  of  Friendship.  lie  gave  to  her  all  his  •*houselii»ld 
goods,  furniture  and  fixtures  and  effects  and  all  his  horses, 
harnesses,  carriages,  rol>es  and  cutters.''  Second,  he  gave  to 
each  of  these  respondents  the  sum  of  ^10,CM>iiJt»ss  any  indebt- 
edness or  nt>tes  held  against  them,  Thir^l,  he  gave  to  a  niece 
the  interest  i»n  s4,«mK»  during  her  life  Fmirth.  he  gave  to  a 
chnreli  the  sum  of  ^3,*hi4»,  wit!i  directions  jis  t«>  its  investment 
and  Use.  a!:d  providing  that  if  the  churvh  sluaild  l»e  without  a 
|xi-t«»r  f  T  the  term  of  twenty -two  months  the  sum  given 
Mi'»uM  "revert  to  and  l»e  a  jvirt  oi  his  resitluary  estate''  In 
tlie  tifili,  >ixt!i.  seventh,  eiirhth,  ninth  and  tenth  clauses  he 
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made  bequests  for  educational  and  charitable  objects.     In  the 
eleventh  clause  certain  specific  articles  were  bequeathed.     In 
the  twelfth  clause,  he  directed  his  executors  to  sell  and  convey 
any  and  all  of  his  real  estate,  not  otherwise  disposed  of,  and 
to  convert  the  same  into  personal  estate ;  and  he  instructed 
them,  in  the  event  of  the  bequest  before  mentioned  to  the 
church  failing,  that  it  should  become  a  part  of  his  residuary 
estate.     In  the  thirteenth  clause,  he  directed  that  "  after  the 
aforementioned  payments  shall  be  made  out  of  the  avails  of 
ray  real  and  personal  estate  the  balance  shall  form  a  part  of 
my  residuary  estate."     The  fourteenth  clause  reads  as  follows : 
"  All  the  rest  and  residue  of  my  estate  both  real  and  personal 
not  heretofore  disposed  of  I  give  bequeath  and  devise  as  fol- 
lows all  of  my  household  goods  furniture  and  effects  after  the 
decease  of  myself  and  wife  to  Kate  M.  Wellman  Myra  E. 
Corbin  and  Ella  Lockwood  to  be  equally  divided  between  them 
share  and  share  alike."     It  is  contended  on  the  part  of  the 
appellants,  who  are  next  of  kin  to  the  testator,  that  he  died 
intestate  as  to  the  general  residue  of  his  estate.     While,  on 
the  other  hand,  the  respondents,  who  are  the  three  persons 
n«tmed  in  the  residuarj'  clause  of  the  will,  claim  that  its  pro- 
visions give  to  them  whatever  belongs  to  the  residuary  estate. 
The   peculiarity  of   the   fourteenth,  or   residuary,  clause, 
which  creates  the  difficulty  in  this  case,  is  that  the  general  gift 
of  the  residuary  estate,  with  which  the  clause  commences,  has 
an  appearance  of  being  restricted  and  narrowed,  so  as  to  limit 
the  interest  of  the  persons  named  therein  to  the  testator's 
"household  goods,  furniture  and  effects."     It  is  argued  that 
the  effect  of  writing  in  after  the  general  gift  of  the  residuary 
estate  these  words,  viz. :  "  as  follows  all  my  household  goods 
furniture  and  effects  after  the  decease  of  myself  and  wife  to 
Kate  M.  Wellman,"  &c.,  was  to  convert  the  residuary  gift  into 
a  specific  one   of   the  particular  property   mentioned.     The 
appellants  say  that  the  words  of  this  clause,  which  precede  the 
enumeration  of  the  testator's  household  goods,  furniture  and 
effects,  do  not  amount  to  a  gift,  as  no  donee  is  named  in  them, 
SioKELs — Vol.  CI.        17 
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and  that  they  are  not  connected  with,  but  are  separate  from, 
the  names  of  the  three  persons  below,  by  the  expression  "  as 
follows  "  and  the  other  intervening  words  and,  that  being  the 
case,  the  name  of  a  donee  cannot  be  supplied  by  parol.  The 
result  is,  according  to  their  argument,  that,  while  the  opening 
words  of  the  clause  express  an  intention  to  proceed  to  give  the 
residuary  estate,  the  intention  is  unexecuted,  except  by  what 
follows  and  that  which  follows  is  a  specific  gift  of  the  remainder 
in  the  household  goods,  &c.,  expectant  on  the  death  of  the 
testator's  wife. 

It  cannot  be  disputed  but  that  the  testator,  in  undertaking 
to  draw  his  own  will,  has  expressed  himself  in  the  residuary 
clause,  which,  in  view  of  the  large  estate  of  which  he  died 
seized,  was  the  most  important  one  in  Ids  will,  in  very  inarti- 
ficial and  inapt  language.  I  think  that  this  is  a  case  where  the 
intention  of  the  testator  to  eflEectually  dispose  of  his  residuary 
estate  has  very  nearly  failed  of  expression ;  but,  with  all  the 
difficulties  in  the  way,  I  think  that  the  language  of  the 
clause  is  adequate  to  support  the  construction,  which  finds  the 
necessary  expression  of  the  intention.  If  some  effort  is  neces- 
sary to  that  end,  it  is  one  which  it  is  the  duty  of  the  court  to 
make,  rather  than  to  permit  the  result  of  a  substantial  intes- 
tacy. When  we  consider  carefully  the  general  plan  of  this 
will  and  the  circumstances  under  which  it  was  made,  I  think 
we  can  readily  reach  the  conclusion  that  it  is  a  case,  not  where 
the  intention  is  really  unexpressed,  nor  one  where  we  have  to 
add  words  to  the  will,  or  to  supply  its  omissions,  in  order  to 
find  the  intention  expressed;  but  one  where  the  words  of 
gift  in  the  residuary  clause  were  merely  inaptly  used,  or, 
rather,  unfortunately  arranged  by  the  testator,  and  that  we 
should  be  doing  no  violence  to  the  rules  of  law,  or  of  language, 
if  we  give  that  effect  to  the  residuary  clause,  which  the  court 
gave  below.  If  we  can  see  that  the  inapt,  or  careless, 
use  of  language  by  the  testator  has  created  tlie  difficulty  in 
ascertaining  his  intention,  but,  nevertheless,  feel  certain  as 
to  what  he  meant,  from  reading  the  whole  instrument  in  con- 
nection with  the  clause  in  question,  we  may  subordinate  the 
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language  to  that  meaning.  I  fully  agree  with  the  proposition, 
advanced  for  the  appellants  by  their  able  counsel,  that  we 
must  gather  the  intention  of  the  testator  from  the  words  he 
has  used  and  tliat  it  must  not  be  a  matter  of  conjecture  or 
speculation  on  the  part  of  the  court.  If  it  were  not  possible, 
in  the  will  before  us,  to  reach,  with  a  certainty  of  conviction, 
the  real  intention  of  the  testator  and  to  find  it  actually 
expressed,  I  could  not  advise  the  affirmance  of  this  judgment. 
But  I  think  the  testator  has  said  enough  to  indicate  his  inten- 
tion with  respect  to  his  residuary  estate  and  its  disposition  by 
gift  to  the  persons  named.  Unless  a  residuary  bequest  is  cir- 
cumscribed by  clear  expressions  and  the  title  of  a  residuary 
legatee  is  narrowed  by  words  of  unmistakable  import,  it  will 
be  construed  to  perform  the  oflSce  that  it  was  intended  for, 
viz. :  the  disposition  of  all  the  testator's  estate,  which  remains 
after  effectuating  the  previous  provisions  in  the  will,  or  which 
may  be  added  to  by  lapses,  invalid  dispositions,  or  other  acci- 
dent. {Hiker  v.  Comwell^  113  K".  Y.  115.)  The  rule  of  con- 
struction requires  of  the  court,  in  dealing  with  the  language 
of  a  residuary  gift  which  is  ambiguous,  that  it  should  lean  in 
favor  of  a  broad  rather  than  of  a  restricted  construction; 
for  thereby  "  intestacy  is  prevented,  which,  it  is  reasonable  to 
suppose,  testators  do  not  contemplate."  {Larnb  v.  Lamb^  131 
N.  Y.  227.)  In  performing  the  office  of  construction,  and  in 
order  that  an  apparent  intention  of  the  testator  shall  not  be 
rendered  abortive  by  his  inapt  use  of  language,  the  court  may 
reject  words  and  limitations,  supply  them,  or  transpose  them, 
to  get  at  the  correct  meaning.  {Phillips  v.  Davies^  92  N. 
Y.  199.) 

Turning  to  the  will  and  the  circumstances  under  which  it 
was  made,  we  find  the  testator  to  have  been  an  active  busi- 
ness man,  who  died  at  an  advanced  age ;  but  who,  up  to  the 
end,  was  in  good  health  and  attending  daily  to  his  business 
pursuits.  He  had  no  children  and  had  taken  the  three  persons 
named  in  the  residuary  clause  of  his  will  into  his  family  at 
early  ages.  Although  he  never  formally  adopted  them,  they 
grew  up  and  were  recognized  as  members  of  his  family  and 
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the  relations  between  them  were  at  all  times  of  an  affectionate 
nature.  The  relations  between  him  and  his  brothers  and 
nephews  and  nieces  were,  also,  of  a  more  or  less  affectionate 
and  pleasant  nature.  Tlie  ties  of  affection  between  him  and 
the  three  women,  who  had  grown  up  from  childhood  as  mem- 
bers of  his  household,  must  have  been  strong  enough  to  war- 
rant him  in  feeling  towards  them  as  a  parent  might  towards 
his  children,  when  making  testamentary  disposition  of  his 
property.  I  refer  to  these  circumstances,  not  so  much 
because  they  were  essential  to  be  shown  in  aid  of  the  con- 
struction of  this  will,  but  as.  tending  to  reinforce  the  apparent 
intention  to  make  them  residuary  legatees.  The  general  plan 
of  the  will  itself  shows  that  the  testator  had  in  mind  to  con- 
stitute a  residuary  fund,  which  might  be  swelled  in  its  pro- 
portions by  events  affecting  prior  bequests.  For  instance,  in 
the  sixth  clause  of  the  will  there  is  the  provision  that,  if  the 
bequest  to  the  church  should  fail,  it  should  become  a  part  of 
his  residuary  estate.  A  similar  provision  again  appears  in  the 
twelfth  clause  of  the  will.  In  the  thirteenth  clause  he  pro- 
vides that  the  balance  remaining  after  payment  of  legacies 
shall  form  a  part  of  his  residuary  estate.  We  then  have  the 
fourteenth,  or  residuary,  clause  in  question ;  the  very  existence 
of  which  indicates  a  purpose  on  the  part  of  the  testator  to 
make  a  disposition  of  his  residuary  estate  and,  unless  there  is 
something  prohibitive,  or  insuperably  defective  in  it,  the  pre- 
sumption should  justly  obtain  from  its  presence,  as  also  from 
the  very  plan  of  the  will,  that  an  effectual  disposition  had 
been  made  of  whatever  constituted  the  testator's  residuary 
estate.  Having  made  certain  bequests  of  his  property  and 
having  provided  with  reference  to  a  residuary  estate,  the  tes- 
tator proceeds  to  say  what  shall  be  done  with  it  and  his  lan- 
guage is  "all  the  rest  and  residue  of  my  estate  both  real 
and  personal  not  heretofore  disposed  of  I  give,  bequeath 
and  devise  as  follows,"  &c.  That  language  certainly  is 
explicit  and  general  enough  to  carry  whatever  composed 
his  residuary  estate  to  the  donees  named ;  and  were  it  not 
for   the   words   which  intervene  between   that   general  gift 
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and  the  names  of  the  donees  there  could,  of  course,  be  no 
doubt  with  respect  to  their  rights.  But  is  it  tnie  that  the 
doubt  which  is  raised  is  other  than  superficial  and  that  it  is 
not  removable  upon  some  consideration  of  the  matter  ?  Shall 
we  give  the  effect  to  the  words  "as  follows,"  which  shall 
restrict  and  cut  down  the  general  gift  of  the  testator's  estate 
to  the  specific  articles  mentioned  and  which  are  of  compara- 
tively small  value?.  Is  there  any  reason  for  supposing  that 
the  testator  did  not  mean,  in  making  the  general  gift  of  his 
residuary  estate,  that  the  three  women  named  in  that  clause 
should  not  receive  it?  Can  we  justly  say  that,  having  in  his 
will  anticipated  the  existence  of  a  residuary  estate  and  then 
having  expressed  the  intention  to  give  it,  that  he  has  left  the 
intention  unexecuted  for  failure  to  name  donees  ?  I  think  not 
and  I  think  that  we  should  hold  that  the  general  words  of  gift 
carried  to  the  three  women,  named  as  residuary  legatees,  all 
of  the  residuary  estate ;  notwithstanding  the  presence  of  the 
qualifying  words  "as  follows."  The  testator  was  mindful, 
when  drawing  the  fourteenth  clause,  of  the  former  provision 
in  his  will  made  in  favor  of  his  wife ;  which,  apparently,  gave 
absolutely  to  her  the  household  goods,  furniture  and  effects. 
Intending,  doubtless,  that  her  enjoyment  of  them  should  only 
be  for  her  life,  he,  parenthetically,  to  use  the  expression  of  the 
respondent's  counsel,  effects  that  limitation  upon  his  previous 
gift,  by  interjecting,  in  the  general  gift  of  the  residuary  estate 
to  the  legatees  named,  the  words  in  question  and  which  have 
caused  the  difficulty  here.  Having  completed  his  will,  it  is 
evident  that,  out  of  abundant  caution  and  because  he  believed 
it  to  be  necessary,  he  inserted  these  words  of  limitation  which 
would  represent  his  purpose  and  create  a  life  use  in  the 
fipecilic  effects  mentioned. 

This  construction  of  the  fourteenth  clause  seems  to  us,  in 
every  view  of  the  matter,  not  only  the  just  one  to  make,  but 
the  reasonable  and  necessary  one  upon  the  very  language  of 
the  clause,  read  in  connection  with  the  general  scheme  of  the 
will.  I  may,  also,  observe  that  the  absence  of  all  punctuation 
leaves  us  at  greater  liberty  to   make  that  arrangement  of 
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the  words,  parenthetical  or  otherwise,  which  will  subserve  the 
apparent  purpose  of  the  testator. 

Counsel  for  the  respondent  cites  us  to  several  cases  in  the 
English  courts,  which  show  that  a  general  and  comprehensive 
testamentary  gift  of  property  will  not  be  cut  down  by  the 
enumeration  of  particular  items.  In  Fisher  v.  Hepburn  (14 
Beav.  626),  the  will  gave  "  the  rest,  residue  and  remainder  of 
my  estate  and  eflfects,  whatsoever  and  wheresoever  ; "  and  the 
gift  was  held  not  to  be  restricted  by  the  enumeration,  imme- 
diately following,  of  "canal  shares,  plate,  linen,  china  and 
furniture."  In  King  v.  George  (L.  K.  4  Ch.  Div.  435),  the 
testatrix  bequeathed  "  to  A.  K.  George  all  that  I  have  power 
over,  namely,  plate,  linen,  china,  pictures,  jewelry,  lace,  the 
half  of  all  valued  to  be  given  to  Herbert  George,  son  of 
Frederick  George."  Vice-Chancellor  Malins  held  that  the 
bequest  was  not  Umited  to  the  articles  specifically  bequeathed 
and  he  uses  this  language :  "  I  cannot  help  thinking  that  the 
doctrine  has  been  settled  that  where  a  testator  gives  his  prop- 
erty generally  by  the  words  *  all  my  property,'  or  '  all  my 
estate,'  or  '  all  that  I  liave  power  over,'  as  in  this  case  where 
he  uses  words  sufficient  to  pass  everything,  and  then  pro- 
ceeds to  enumerate  particulars,  —  it  is  now,  I  think,  pretty  well 
settled  that  an  enumeration  of  particulars  does  not  abridge  or 
cut  down  the  effect  of  the  general  words."  The  appellants' 
counsel  seeks  to  distinguish  the  decision  in  Fisher  v.  H^jjhia^ 
by  the  suggestion  that,  as  the  articles  there  were  named  in 
immediate  connection  with  the  gift  of  the  rest  and  residue, 
their  enumeration  could  not  be  regarded  as  an  attempt  to 
limit  the  gift  to  them ;  and  in  Kiiig  v.  George  he  sug- 
gests the  distinction  that  an  intent  to  give  the  entire  resi- 
due to  the  legatee  named  was  unequivocally  expressed 
by  words  of  direct  gift  of  the  residue  to  such  donee,  before 
the  enumerating  words  were  resorted  to.  I  am  inclined 
to  think,  however,  that  the  distinctions  suggested  are  not 
substantial;  for  we  have  in  the  clause  of  the  will  before 
us  an  absolute  gift  of  all  the  rest  and  residue  of  the  testator's 
estate,  which  is  made  to  persons  named  therein ;  unless  we 
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allow  to  the  words  "as  follows  "the  restrictive  effect  insisted 
upon  by  the  appellants.  In  the  case  of  Childs  v.  Wilson 
(2  Jur.  415),  to  whicli  we  are  referred  by  the  appellants' 
counsel,  in  his  argument  upon  the  effect  of  the  expression  "  as 
follows,"  there  was  no  general  residuary  gift.  In  that  case 
the  word  "  namely  "  followed  after  a  gift  of  all  the  testator's 
household  furniture  to  his  wife  and  after  the  gift  to  trustees 
for  his  wife  and  child  of  all  his  "  money,  goods  and  chattels 
whatsoever,  except  my  household  furniture  aforesaid ; "  and 
because,  after  "  namely,"  he  proceeded  to  give  to  his  wife 
fifty  pounds  a  year  for  her  life  and  to  his  daughter  five  hun- 
dred pounds  when  she  attained  twenty-one  "  and  in  case  my 
wife,  Mary  Brown,  shall  be  pregnant  at  my  death,  the  child 
to  have  five  hundred  pounds  and  my  wife  twenty-five  pounds 
per  annum,  instead  of  fifty  pounds  as  aforesaid,"  it  was  held 
that  there  was  an  intestacy  as  to  the  rest  of  the  estate  not 
comprehended  within  those  amounts.  But  there  was  some 
reason  in  that  case  for  attaching  to  the  word  "  namely  "  the 
restricted  meaning,  because  the  bequests  were  in  fact  restricted 
by  naming  precise  amounts. 

Without  further  discussion  of  the  great  number  of  cases, 
which  have  been  cited  as  bearing  more  or  less  upon  the  ques- 
tion here,  I  think  we  are  warranted  in  giving  that  construc- 
tion to  the  residuary  gift,  contained  in  the  fourteenth  clause  of 
this  will,  which  will  be  in  harmony  with  the  plan  of  the  whole 
will  and  which  will  effectuate  that  evident  intention,  which 
the  words  of  the  clause  suggest  and  which  we  think  they  have, 
although  most  inartificially,  expressed.  As  I  have  previously 
suggested,  the  case  presents  no  inconsiderable  difficulty,  grow- 
ing out  of  the  fact  that  the  testator  has  undertaken  to  make 
his  own  will  and,  in  doing  so,  has  been  unfortunate  in  the 
,  arrangement  of  words.  But  the  result  of  a  consideration  of 
the  whole  will  leaves  the  conviction  that  the  testator  has  not 
failed  to  express  his  intention  to  give  the  whole  of  his  residu- 
ary estate  to  the  three  persons  named. 

The  proponents  of  this  will  offered  extrinsic  evidence  to 
show  the  motives  and  the  intention  of  the  testator ;  which  con- 
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sisted  in  the  introduction  of  a  will,  made  by  him  Bome  few 
years  previous  to  the  present  will,  and  in  considerable  testi- 
mony as  to  the  relations  which  subsisted  between  the  testator 
and  the  respondents.  It  may  be  a  matter  of  doubt  as  to  the 
relevancy  and  materiality  of  very  much  of  this  evidence ;  inas- 
much as  the  language  of  the  will  was  not,  perhaps,  sufficiently 
ambiguous  to  warrant  it.  The  object,  of  course,  of  introduc- 
ing the  testimony  with  respect  to  the  relations  subsisting 
between  the  testator  and  the  respondents,  was  to  place  the 
court,  as  nearly  as  possible,  in  the  position  of  the  testator 
when  he  made  his  will ;  and  that  evidence  to  that  effect  is 
generally  admissible  cannot  be  denied.  It  may  be  that  as  to 
some  of  the  evidence  here  it  exceeded  the  proper  limits ;  but 
no  prejudice  has  resulted  and  without  it  the  court  could  have 
arrived  at  the  conclusion  it  did.  As  to  the  previous  will  which 
was  introduced  in  evidence,  the  object  was  to  show  that  the 
same  persons  were  intended  to  be  benefited  by  the  present 
will,  who  were  the  principal  beneficiaries  in  the  prior  will.  It 
is  sufficiently  plain  from  a  comparison  of  the  two  wills  and 
the  literal  identity  of  their  language  in  important  provisions, 
that  the  prior  will  must  have  been  before  the  testator  and  fur- 
nished the  model  for  drawing  the  present  will.  In  that  view 
of  the  case,  perhaps,  it  cannot  be  said  that  there  was  error  in 
receiving  in  evidence  the  former  will  to  aid  in  the  construc- 
tion of  the  present  one.  But,  whatever  doubt  there  may  be 
as  to  the  admissibility  of  such  evidence,  and,  in  my  opinion, 
there  is  considerable,  it  did  not  constitute  error  which  calls  for 
a  reversal  at  our  hands ;  for  the  reason  that,  in  its  absence,  the 
same  result  must  have  been  reached.  Under  the  provisions 
of  section  2545  of  the  Code  of  Civil  Procedure,  a  surrogate's 
decree  shall  not  be  reversed  for  an  error  in  admitting  or 
rejecting  evidence,  unless  it  appears  to  the  appellate  court  that 
the  exceptant  was  necessarily  prejudiced  thereby.  The  effect 
of  that  section  is  to  leave  the  appellate  court  at  liberty  to  dis- 
regard the  error,  if  it  could  have  had  no  influence  upon  the 
determination  of  the  case.     If  the  judgment  is  clearly  right, 
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notwithstanding  the  error,  it  is  no  ground  for  reversal.  (Loder 
V.  Whelpley,  111  N.  Y.  239,  246.) 

It  results  from  the  views  which  I  have  expressed,  that  the 
judgment  below  should  be  affirmed,  witli  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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Marie  Schctz,  Respondent,  v.  Joseph  Moorette,  Sole  Execu- 
tor, etc.,  Appellant. 

A  cause  of  action  upon  an  account  stated  does  not  rest  upon  the  obliga- 
tion originally  created  when  the  items  of  indebtedness  arose,  but  upon 
the  agreement  of  tlie  parties,  made  after  the  transactions  constituting 
the  account,  that  a  certain  balance  remains  due  from  one  to  the  other, 
and  the  promise  of  the  former  to  pay  this  balance;  and  so,  it  is  unneces- 
sary in  an  action  upon  an  account  stated  to  set  forth  in  the  complaint 
the  subject-matter  of  the  original  debt. 

It  9eemSy  that  mere  silence  upon  the  part  of  an  executor,  to  whom  a  claim 
against  the  estate  he  represents  has  been  presented,  may  not  be  regarded 
as  an  admission  of  the  claim,  and  so  relieve  the  claimant  from  establish- 
ing it  in  the  usual  way,  or  put  upon  the  estate  the  burden  of  affirma- 
tively establishing  mistake  or  error. 

An  executor  can  neither  by  his  promise  or  acknowledgment,  oral  or  written, 
revive  a  debt  against  the  estate  of  his  testator  barred  by  the  Statute  of 
Dmitations. 

An  acknowledgment  of  a  debt  by  an  executor  will  not,  in  the  absence  of 
an  express  promise  to  pay,  take  the  case  out  of  the  statute. 

The  complaint  in  an  action  against  an  exectltor  alleged,  in  substance,  that 
plaintiff  presented  a  duly  verified  claim,  which  was  set  forth  in  full, 
against  the  decedent's  estate,  to  defendant,  who  acknowledged  its  receipt, 
and  although  he  has  had  a  reasonable  opportunity  to  examine  into  its 
validity  and  fairness  he  has  not  disputed  or  rejected  the  same,  but 
refuses  to  pay  it.  The  claim  on  its  face,*  in  connection  with  other  facts 
averred  in  the  complaint,  showed  presumptively  that  a  part  at  least  was 
barred  by  the  Statute  of  Limitations  at  the  time  of  the  death  of  the  tes- 
tatrix. Upon  demurrer  to  the  complaint,  lidd,  that  it  did  not  state  a 
cause  of  action. 

Schutz  V.  Morette  (81  Hun,  518),  reversed. 

(Arguetl  April  10,  1895;  decided  May  21,  1895.) 
SiCKELS— YOL.  CI.  18 


138  ScHUTz  V.  MoRETTE.  [May, 

Statement  of  case.  [Vol.  146. 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  19,  1894,  which  affirmed  an  inter- 
locutory judgment  in  favor  of  plaintiff  entered  upon  an  order 
of  Special  Term  overruling  a  demurrer  to  the  complaint. 

The  complaint  in  this  action  in  substance  alleged  that  Mar- 
garetha  Metzger  died  leaving  a  will  which  was  duly  proved 
in  the  county  of  New  York,  where  she  resided,  and  that 
letters  testamentary  were  issued  to  the  defendant,  Joseph 
Morette ;  that  on  or  about  December  5,  1892,  said  defendant 
caused  notice  to  creditors  to  be  published  to  present  their 
claims  on  or  before  June  5,  1893 ;  that  on  November  18, 
1892,  plaintiff  presented  to  defendant  a  duly  verified  claim 
and  that  defendant  acknowledged  the  receipt  thereof ;  that 
said  claim  was  as  follows,  viz. : 

"  CrPY  AND  County  of  New  York,  88, : 

"  Marie  Schutz,  being  duly  sworn,  says  that  she  resides  at 
No.  236  Sixth  avenue,  in  the  city  of  New  York,  and  has  a 
claim  for  the  sum  of  one  thousand  dollars  ($1,000)  against  the 
estate  of  Margaret  Metzger,  deceased,  formerly  a  resident  of 
No.  238  Sixth  avenue,  which  she  hereby  presents  to  the  exec- 
utor of  the  will  of  said  testatrix  and  demands  payment  thereof, 
the  said  claim  growing  out  of  the  following  facts,  to- wit: 

"  At  New  York  city  and  at  the  city  of  Saratoga,  in  the 
state  of  New  York,  this  deponent  rendered  services  to  the 
said  testatrix  at  her  request,  for  which  she  promised  and 
agreed  to  pay,  which  said  services  were  so  rendered  to  her  at 
different  times  during  a  period  of  eight  years  last  past,  con- 
sisting of  nursing  and  attendance  botli  by  day  and  at  night, 
and  tlie  said  services  were  fairly  and  reasonably  worth  the 
sum  of  one  thousand  ($1,000)  dollars,  no  part  of  which  has 

been  paid. 

"M.  SCHUTZ. 

"  Sworn  to  before  me  this  16th  ) 

day  of  April,  1894.  f 

"  Francis  W.  Judge,  Jr., 

''Notary  Pvhlic,  N.  T.  CoP 
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It  was  then  alleged  that  although  said  defendant  has  had  a 
reasonable  opportunity  for  examination  into  the  validity  and 
fairness  of  the  claim  so  presented,  he  has  not  disputed  or 
rejected  the  same,  and  refuses  to  pay  the  same,  or  any  part 
thereof. 

Judgment  was  demanded  against  the  defendant  for  the  sum 
of  $1,000,  with  interest  thereon  from  February  1,  1892^ 
besides  costs. 

The  complaint  was  demurred  to  as  not  stating  facts  suflS- 
cient  to  constitute  a  cause  of  action. 

John  S.  Davenport  for  appellant.  Admitting  that  the 
theory  of  the  decision  is  sound,  to  wit,  than  an  executor's 
silence  as  to  a  claim  presented  to  him  is  irrevocable  and  in 
itself  constitutes  a  cause  of  action,  the  complaint  is  still 
demurrable  for  failure  to  allege  such  allowance  or  admission. 
{Fmory  v.  Fea^e,  20  N.  Y.  62 ;  2  Chitty  PI.  90 ;  Zent  v.  iT. 
T.  cfe  M.  R.  R.  Co.,  130  N.  Y.  504.)  The  statement  of 
claim  as  presented  to  the  executor,  and  set  out  in  full  in  the 
complaint,  is  sufficient  to  raise  the  question  decided  on  this 
demurrer,  i,  e.,  whether  an  undisputed  claim  must  be  deemed 
admitted  irrevocably.  (Code  Civ.  Pro.  §  2718 ;  Bullin  v. 
Johnson,  111  N.  Y.  204.)  This  action  is  against  the  executor 
in  his  representative  capacity  and  the  judgment  binds  the 
assets  of  the  estate.  The  effect  of  the  decision  of  the  Gen- 
eral Term  is  that  if  the  executor  was  silent  as  to  the  claim,  no 
defense  can  now  be  offered.  (Glaucer  v.  Fogel,  88  N.  Y. 
434;  In  re  Strickland,  1  Conn.  435 ;  LocJcwoodw  Thorn,  11 
N.  Y.  170.)  The  theory  of  the  statutory  arrangements  for 
the  winding  up  of  estates  does  not  require  any  such  rule  as  is 
claimed  in  this  case.  (Code  Civ.  Pro.  §  2718 ;  In  re  Whitneyy 
39  K  Y.  S.  K.  899;  Butler  v.  Johnson,  111  X.  Y.  204.) 

J,  Oeorge  Flammer  for  respondent.  A  demurrer  to  a 
complaint  for  insufficiency  can  only  be  sustained  when  it 
appears  that,  admitting  all  the  facts  alleged,  it  presents  no 
cause  of  aotion  whatever.     {Marie  v.  Garrison,  83  N.  Y.  14.) 
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An  unrejected  claim  acquires  the  character  of  a  liquidated 
and  undisputed  debt  against  an  estate.  {Lambert  v.  Crafty 
98  K  Y.  342;  Code  Civ.  Pro.  §  1822;  Hoyt  v.  BermeU,  50 
N.  Y.  638;  32  Hun,  466;  98  id.  342.)  Production  of 
vouchers,  verification  of  claim  or  presentation  of  affidavit  of 
the  claimant,  stating  what  is  justly  due,  that  no  payment  has 
been  made  thereon  and  that  there  are  no  offsets  against  the 
aame,  is  needless  unless  exacted  by  the  executor.  (Code  Civ. 
Pro.  §  2718 ;  Oansevoort  v.  NeUon,  6  Hill,  389 ;  Budd  v. 
Walker^  29  Hun,  344.)  The  acquiescence  of  the  parties  must 
depend  upon  the  special  circumstances  of  each  case  in  gen- 
eral. When  a  party  indebted  upon  an  account  receives  and 
retains  it  beyond  such  time  as  is  reasonable  under  the  circum- 
stances, and  according  to  the  usage  of  the  business,  for  exam- 
ining and  returning  it,  without  communicating  any  objections, 
he  is  considered  to  acquiesce  in  its  correctness,  and  he  becomes 
bound  by  it  as  an  account  stated.  Signature  to  the  account 
or  express  admission  is  not  necessary.  {Knickerbocker  v. 
Gould,  115  N.  Y.  533;  Lockwood  v.  Thorne,  18  id.  285; 
Champion  v.  Joslyn,  44  id.  653 ;  Stenton  v.  Jerome,  54  id. 
480 ;  Quincy  v.  White,  63  id.  370 ;  Guernsey  v.  Rexford, 
Id.  631.) 

Andrews,  Ch.  J.  The  authorities  establish  that  an  execu- 
tor or  administrator  may  state  an  account  of  dealings  of  the 
testator  or  intestate,  and  that  an  action  or  an  insimul  compvr- 
taasent  may  be  maintained  against  him  in  his  representative 
character  to  recover  a  claim  ascertained  and  adjusted  on  such 
accounting.  {Segar  V.  Atkinson,  1  H.  Bl.  103 ;  Ashhy  v. 
Ashhy,  7  B.  «fe  C.  444.)  When  the  account  relates  to  trans- 
actions between  the  executor  or  administrator  and  another 
party,  upon  claims  not  existing  at  the  death  of  the  decedent, 
although  they  grow  out  of  matters  connected  with  administra- 
tion, the  action  lies' only  against  the  executor  or  administrator 
personally.  In  the  one  case  the  judgment  is  de  bonis  tes- 
tatoris,  and  in  the  other  de  bonis  propriis,  {Reynolds  v. 
Reynolds,  3  Wend.  244 ;  Gillet  v.  Hutchinson^ s  Admrs,,  24 
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id.  184.)  The  complaint  is  not  demurrable,  therefore,  on  the 
ground  that  an  action  on  an  account  stated  will  not  lie  against 
an  executor  in  his  representative  character  upon  an  accountings 
between  him  and  the  plaintiff.  It  is  important,  however, 
in  determining  whether  the  complaint  states  a  cause  of  action 
upon  an  account  stated,  to  consider  the  essential  character- 
istics of  that  liability.  The  cause  of  action  in  such  case 
is  not  the  obligation  originally  created  when  the  itema 
of  indebtedness  arose.  It  is  the  agreement  of  the  par- 
ties made  after  the  transactions  constituting  the  account, 
that  a  certain  balance  remains  due  from  the  one  to  the  other, 
and  a  promise  of  the  party  found  to  be  indebted  to  pay  ta 
the  other  the  sum  so  ascertained,  and  in  .suing  in  this  form 
of  action  it  is  unnecessary  for  the  plaintiff  to  set  forth 
the  subject-matter  of  the  original  debt.  (1  Ch.  Pld.  358.)  The: 
doctrine  of  account  stated,  and  the  remedy  thereon,  is  said  to 
have  been  founded  originally  on  the  practice  of  raerchanta 
{Sherman  v.  Sherman^  2  Vern.  276),  but  its  scope  has  been 
extende'd  so  as  to  embrace  an  account  with  items  on  one  side 
only,  and  when  the  transaction  has  no  relation  to  trade  and 
there  were  no  mutual  dealings.  The  stating  of  an  account  ia 
in  the  nature  of  a  new  promise.  {Iiobnss  v.  D^Camp^  1  Jo. 
34.)  The  complaint  in  this  action  neither  avers  that  an 
accounting  has  been  had  between  the  parties  in  respect  of  the 
alleged  debt  set  forth  in  tiie  verified  claim  presented  to  the 
defendant,  nor  that  any  balance  was  ascertained  or  found  to- 
be  due  from  the  testatrix  to  the  plaintiff,  nor  that  the  defend- 
ant had  promised  to  pay  any  amount  whatever,  nor  are  there 
any  averments  of  Equivalent  import.  (See  form  of  count,  ^ 
Ch.  Pld.  90.)  These  essential  facts  are  left  to  be  infen^ed 
from  the  allegations  that  the  verified  claim  set  forth  had  been 
presented  to  the  defendant  pursuant  to  notice,  and  that^ 
although  a  reasonable  opportunity  for  examination  into  its. 
validity  was  had,  the  executor  had  not  disputed  or  rejected  it. 
The  complaint  is  based  upon  the  assumption  that  an  omission 
by  an  executor  to  reject  or  dispute  a  claim  presented  to  him 
against  the  estate  he  represents,  pursuant  to  notice,  justifies  an. 
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inference  of  all  the  facts  which  are  essential  to  constitute  a 
cause  of  action  on  an  account  stated.  It  is  true  that  under 
the  present  system  of  pleading  a  complaint  on  demurrer  is 
deemed  to  allege  what  can  be  implied  by  reasonable  intend- 
ment from  the  allegations  therein.  {Marie  v.  Garrison^  83  N. 
y.  14.)  But  this  does  not,  we  conceive,  help  the  plaintiff. 
The  doctrine  that  an  account  rendered  becomes  an  account 
stated  after  the  lapse  of  a  reasonable  time  for  examination  by 
the  party  against  whom  it  is  rendered,  and  he  makes  no  objec- 
tion, is,  in  general,  founded  upon  a  just  inference  that  a  party 
against  whom  a  claim  is  made  will  dispute  it,  if  incorrect  or 
unfounded.  His  silence  operates  as  an  admission  of  the  cor- 
rectness of  the  account  and  prirna  facie  establishes  the  claim 
in  favor  of  the  party  presenting  it.  {Lockwood  v.  Thomey  18 
N.  Y.  285.)  But  the  doctrine  has,  from  the  nature  of  the 
case,  a  much  more  restricted  application  when  the  plaintiff 
relies  upon  the  silence  of  an  executor  to  whom  a  claim  against 
the  estate  he  represents  has  been  presented.  He  is  not  pre- 
sumed to  be  personally  cognizant  of  the  transactions  out  of 
which  the  claim  arose.  It  would  subject  the  estates  of 
decedents  to  great  danger  if  mere  silence  of  the  executor 
should  be  regarded  as  an  admission  of  a  claim  presented,  and 
relieve  the  claimant  from  establishing  it  in  the  ordinary  way, 
and  put  upon  the  estate  tlie  burden  of  affirmatively  establish- 
ing mistake  or  error.  The  office  of  executor  or  administrator 
is  one  exceedingly  necessary  and  useful,  and  must,  in  frequent 
instances,  be  assumed  by  persons  unskilled  in  legal  mat- 
ters, and  to  infer  from  mere  silence  on  the  part  of  the  executor 
or  administrator  an  agreement  that  the  claim  was  just  and  a 
promise  to  pay  it  would  often  contradict  the  real  intention 
and  tend  to  subject  estates  of  decedents  to  the  payment  of 
unfounded  claims. 

In  the  present  case,  even  if  the  general  rule  was  applicable, 
the  nature  of  the  claim  presented  to  the  executor  rebuts  any 
inference  of  assent  by  the  executor  to  its  correctness,  arising 
from  mere  silence,  and  prevents  any  implication  from  such 
fiilence  of  a  promise  on  his  part  to  pay  the  claim  presented. 
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Tlie  claim  on  its  face,  in  connection  with  other  facts  averred  in 
the  complaint,  shows  presumptively  that  in  part,  at  least 
(and  for  all  that  appears  it  may  be  the  greater  part),  was 
barred  by  the  Statute  of  Limitations  at  the  death  of  the 
testatrix.  An  executor  can  neither  by  his  promise  or 
acknowledgment,  oral  or  written,  revive  a  debt  against 
the  estate  of  his  testator  barred  by  the  Statute  of  Limita- 
tions {Bloodgood  v.  Bruen^  8  N.  Y.  362),  and  against  a 
claim  so  barred  he  is  bound  to  i3lead  the  statute.  {Butler  v. 
Johnson^  111  N.  Y.  204.)  In  view  of  the  power  and  duty  of 
an  executor  or  administrator,  the  inference  from  his  silence 
merely  of  an  agreement  on  his  part  to  pay  a  debt  so  situated, 
would  be  unreasonable.  The  implication  of  such  a  promise 
would  place  him  in  the  position  of  agreeing  to  do  what  would  be 
a  plain  violation  of  his  official  duty.  It  was  held  in  Young^ 
Admr.^  v.  Hill  (67  N.  Y.  163),  which  was  a  claim  in  part  to 
recover  compound  interest  based  on  an  account  stated,  that  if 
from  the  account  rendered  "  it  appears  that  any  of  the  charges 
are  not  in  law  or  equity  proper  claims,  no  promise  to  pay  a 
balance  into  which  they  enter  can  be  implied."  It  is  no 
answer  to  the  point  that  the  executor  when  sued  would  not  be 
precluded  from  pleading  the  statute.  The  question  is  whether 
assent  of  the  executor  to  the  correctness  of  the  account  and 
a  promise  to  pay  the  claim  as  presented,  can  be  implied  from 
its  presentation  and  retention,  and  his  subsequent  silence.  We 
think  no  such  implication  is  permissible.  It  has  been  held  in 
many  cases  tliat  an  acknowledgment  of  a  debt  by  an  executor 
or  administrator,  in  the  absence  of  an  express  promise  to  pay, 
will  not  take  a  case  out  of  the  Statute  of  Limitations.  Where 
a  debtor  is  sued  for  his  own  debt  the  law  infers  from  an 
acknowledgment  a  promise  to  pay,  upon  which  an  action  lies. 
But  in  case  of  an  executor  or  administrator  the  promise 
must  be  exi3ress,and  will  not  be  implied  frqm  an  acknowledg- 
ment merely.  {TuUock  v.  Dunn^  Ry.  &  Mood.  416 ; 
Thompson  v.  Peter ^  12  Wheat.  565;  Frits  y.  ThotnoB^  1 
Whart.  66 ;  Angell  on  Lim.  sec.  261  et  seq,)  In  the  present 
case  no  express  promise  is  averred,  but  the  pleader  leaves  it  to 
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be  inferred  that  the  debt  was  settled  and  adjusted  and  a  prom- 
ise was  made  to  pay  by  the  executor,  from  his  inaction 
merely,  and  this  although  it  presumptively  appeare  that  a 
portion  of  the  claim  presented  was  unenforcible  by  reason 
of  the  statute.  The  statutory  system  for  the  presen- 
tation and  adjustment  of  claims  against  the  estate  of 
a  decedent  furnishes  a  summary  and  inexpensive  method  by 
which  claims  can  be  adjusted  without  action,  or  by  reference* 
The  executor  or  administrator  may,  on  being  satisfied  of  the 
justice  of  a  claim  presented,  admit  it,  or,  if  he  doubts  its 
justness,  may  reject  it  and  leave  the  creditor  to  his  remedy  by 
action  if  a  reference  is  not  agreed  upon.  But  the  presenta- 
tion of  a  claim,  followed  by  inaction,  the  executor  or  adminis- 
trator neither  admitting  nor  rejecting  it,  does  not,  we  think, 
dind  the  estate  as  upon  an  account  stated.  It  may  be  justly 
claimed  that  the  executor  or  administrator  ought,  in  the  fair 
discharge  of  his  duty  both  to  the  creditor  and  to  the  estate,  to 
examine  the  claim  within  a  reasonable  time  and  make  known 
his  position  in  respect  to  it.  But  it  would  be  hazardous,  in 
view  of  the  ignorance  or  inexperience  of  the  persons  called 
upon  to  act  as  executors  or  administrators,  to  construe  mere 
silence  on  his  part  as  an  admission  that  the  claim  was  a  valid 
one.  The  creditor  must  see  to  it  that  the  claim  is  admitted 
and  allowed  by  the  executor  or  administrator,  and  an  implied 
admission  from  silence  is  not  sufficient.  In  Reynolds^  Admr.y 
V.  Collins  (3  Ilill,  36)  it  was  held  that  the  presentation  of  a 
claim  under  the  statute  does  not  bar  the  running  of  the  Stat- 
ute of  Limitations,  and  if  the  executor  neither  allows  nor 
rejects  it,  the  creditor  "  must  take  care  to  have  the  matter 
adjusted  or  commence  his  action  within  the  period  of  the  stat- 
ute or  he  will  be  too  late." 

We  think  the  demurrer  to  the  complaint  was  well  taken 
and  the  judgments  below  should  be  reversed,  with  costs,  with 
leave  to  the  plaintiff  to  amend  her  complaint  if  so  advised. 

All  concur. 

Judgments  reversed. 
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The  New  York  and  Brooklyn  Ferry  Company,  Appellant, 
V,  The  Mayor,  Aldermen  and  Commonalty  of  the  City 
OF  New  York,  Respondent. 

In  1867  defendant  granted  to  plaintiff  the  right  to  operate  a  ferry,  and  exe- 
cuted to  it  a  lease  of  certain  slips  and  bulkheads  for  the  tsrm  of  ten 
years,  by  the  terms  of  which  plaintiff  was  to  erect  the'  necessiiry  ferry 
fixtures  and  to  yield  them  up  to  defendant  at  the  end  of  the  term,  sub- 
ject, however,  to  the  right  reserved  to  such  a  lessee  by  the  provision  of 
the  city  charter  of  1857  (S  41,  chap.  446,  Laws  of  1857),  requiring  all 
persons  acquiring  any  ferry  lease  to  purchase  at  a  f dr  valuation  the  boats, 
buildings  and  other  property  of  a  former  lessee  necessary  for  the  purposes 
of  such  ferry  grant.  Subsequently,  by  agreement  between  the  parties, 
plaintiff  surrendered  the  premises  covered  by  the  lease  and  accepted  in 
lieu  thereof  a  lease  of  other  premises  for  the  balance  of  the  original  term; 
in  and  by  which  defendant  covenanted  that  in  case  a  new  lease  should  not 
be  granted  to  plaintiff,  defendant  would  pay  for  the  buildings  and  ferry 
fixtures  erected  by  plaintiff  on  the  demised  premises,  **  in  the  manner 
provided  for  in  and  by  the  said  first- mentioned  recited  indenture  or 
lease."  At  the  termination  of  this  lease  plaintiff  demanded  a  renewal 
at  the  same  rental,  which  defendant  refused,  and  a  lease  was  exe- 
cuted to  another  ferry  company  at  an  increased  rental.  In  an  action 
upon  said  covenant  to  recover  the  value  of  the  buildings  and  ferry  fix- 
tures erected  by  plaintiff,  held,  that  the  rights  of  the  parties  were  not 
affected  by  the  revised  charter  of  1870  (Chap.  187,  Laws  of  1870),  and 
that  defendant  was  under  no  obligation  to  renew  the  lease  at  the  same 
rental  as  provided  for  by  the  old  lease. 

It  appeared  that  the  ferrj'  company  to  whom  the  new  lease  was  executed 
was  organized  by  plaintiff's  ofl[icers  for  its  benefit^nd  that  of  its  stock- 
holders. Ueld,  that  in  effect  the  new  lease  was  issued  to  plaintiff,  it 
having  become  its  own  successor  under  a  new  name;  and  so,  it  had  no 
cause  of  action. 

(Argued  April  25,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  14, 1894,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinidn. 

SiCKELs — Vol.  CI,  19 
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John  M,  Scribner  for  appellant.     The  defendant  has  no 
right  to  interpose,  as  a  defense,  want  of  authority  in  its  offi- 
eers  to  make  the  contract  in  question.     (  TT.  A,  Co.  v.  Bar- 
loio,  63  N.  Y.  62,  70 ;  R.  TT.  Co.  v  McCarthy,  6  Otto,  267  ; 
Woodruff  w.  E.  R.  Co.,  93  N.  Y.  619 ;  A.  S.  Bank  v.  Savery, 
82  id.  307  ;  R.  L.  R.  Co.  v.  Roach,  97  id.  381 ;  In  re  McGraw, 
111  id.   106;  Mayor,  etc.,  v.  Tlujitington,  114  id.  631,  634; 
11.  (&  G.M.  Co.  V.  n.  it:  W.  M.  Co.,  127  ii  252,  260;  City 
of  Buffalo  V.  Balcom,  134  id.  532,  536 ;  Linkhauf  v.  Zo7/t- 
}>ard,  137  id.-  417,  423 ;  Mayor,  etc.,  v.  So7inebom,  113  id. 
425,  426.)     The  commissioners  of  the  sinking  fund  had  power 
and  authority  under  the  law  to  make  the  agreement  of  Feb- 
ruary 13,  1871,  and  the  lease  of  April  4,  1871.    (Laws  of 
1869,  chap.  876,  §  8;  Mayor,  etc.,  v.  Sonneborn,  113  K  Y. 
425 ;  In  re  Mayer,  50  id.   504,  506 ;  People  v.  Brings,  Id. 
553 ;  Conner  v.  Mayor,  etc ,  5  id.  285  ;  S.  M.  Ins.  Co.  v. 
Mayor,  etc.,  8  id.  241 ;  People  v.  McCann,  16  id.  58  ;  Brew- 
iter  V.  City  of  Syracuse,  19  id.  116  ;  In  re  Volkening,  52  id. 
650 ;  Sullivan  v.  Mayor,  etc.,  53  id.  652 ;  In  re  Van  Ant- 
werp, 56  id.   261 ;  People  v.  Dudley,  58  id.  323 ;  People  v. 
Quigg,  59  id.  83  ;    Harris  v.  People,  Id.  601 ;    Werzler  v. 
People,  58  id.  525  ;  Devlin  v.  Mayor,  etc.^  63  id.  8  ;  In  re  P. 
P.  <&  C.  I  R.  R.  Co.,  67  id.  373 ;  People  v.  Banks,  Id.  568 ; 
Gloversville  v.  IIo\oeU,  70  id.  289  ;  In  re  Sack-ett  St.,   74 
id.  95;  People  ex  rel.  v.  Livingston,  79  id.   279;  Sweet  v.. 
B.,  etc.,  R.  R.    Co.,  Id.  293;  Tifft  v.  City  of  Buffalo,  82 
id.  204 ;  Lewenthal  v.  Mayor,  etc.,  61  Barb.  511 ;  Sweet  v. 
City  of  Syracuse,  129  N.  Y.  331,  332 ;  Curtin  v.  Barton, 
139  id.  513 ;  In  re  Mayor,  etc.,  99  id.  576,  577 ;  In  re  Knaust, 
101  id.  194 ;  Bd.  Water  Comrs.  v.  Dwight,  101  id.  11 ;  Cole 
V.  State,  102  id.  58 ;   W.  I.  B.  Co.  v.  Town  of  Attica,  119  id. 
210;  Astor  v.  A.  R.  Co.,  113  id.  109,  110;  Tan  Brunt  v. 
Town  of  FUtbush,  128  id.  54,  55 ;  N.  I.  B.  Co.  v.  AUica, 
49  Hun,  517 ;  Gaston  v.  Meek,  42  N.  Y.  186 ;  People  v.  Bd. 
Suprs.,  43  id.  10 ;  Iluher  v.  People,  49  id.   132 ;  I^eweU  v. 
People,  7  id.  97 ;  Quinn  v.  Mayor,  etc.,  63  Barb.  601.)     At 
the  times  when  the  agreement  of  February  13,  1871,  and  the 
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lease  of  April  4,  1871,  were  made  the  commissioners  of  the 
dock  department  had  no  authority  over  the  subject.  (Laws 
of  1870,  chap.  137,  §  99 ;  Laws  of  1871,  chap.  574,  §  6.)  The 
court  erred  in  charging  the  jury  that  defendant  was  entitled 
to  recover  the  value  of  the  use  and  occupation, of  the  demised 
premises  for  the  period  from  November  1,  1877,  to  June  14, 
1878,  and  plaintiffs  exception  was  well  taken.  {McFarlan 
V.  Watson^  3  N.  Y.  288;  Jennings  v.  Alexander^  1  Hilt. 
154 ;  Sylvester  v.  RaJ^ton^  31  Barb.  286 ;  Thompson  v. 
Bower,  60  id.  463;  Preston  v.  Haxoley,  101  K  Y.  588; 
Collyer  v.  CoUyer,  113  id.  446.) 

James  C,  Carter  for  respondents.  The  lease  containing 
the  covenant  upon  which  the  action  was  brought,  as  well  as 
the  covenants  on  the  part  of  the  city  of  New  York  in  the 
quadrupartite  agreement  of  February  13,  1871,  have  the  sanc- 
tion only  of  the  commissioners  of  the  sinking  fund.  Neither 
of  these  covenants  has  any  validity  unless  these  officials  were 
authorized  by  law  to  bind  the  city  to  such  engagements. 
(Laws  of  1857,  p.  886,  §  38.)  No  other  authority  to  make  the 
covenant  sued  upon  can  be  asserted  for  these  commissioners, 
except  such  as  may  be  contained  in  section  8  of  chapter  876 
of  the  Laws  of  1869  (Vol.  2,  p.  2132).  The  provisions  of  this 
section  are  unconstitutional  and  void,  because  contained  in  a 
local  act  relating  to  another  subject  and  not  expressed  in  the 
title.  {In  re  Astor,  50  N.  Y.  366 ;  In  re  Mayors  Id.  504 ; 
People  ex  rel.  v.  Briggs,  Id.  553 ;  S.  M.  Ins,  Co.  v.  Mayor, 
etc.,  8  id.  241;  Iluher  v.  People,  49  id.  132;  Gaskin  v. 
Meek,  42  id.  186;  People  v.  Allen,  Id.  404.)  If  the  com- 
missioners did  thus  acquire  authority  to  make  the  covenant  in 
question,  it  was  only  by  way  of  incident  to  the  power  to  make 
leases ;  and  this  power,  with  all  its  incidents,  they  lost,  before 
the  execution  of  the  lease  or  of  the  quadrupartite  agreement 
on  which  it  was  based.  {Mayor,  etc.,  v.  N.  Y.  <&  S.  I.  F. 
Co.,  8  J.  &  S.  232.)  If  the  8th  section  of  the  act  of  1869 
were  valid  and  unaffected  by  subsequent  legislation,  it  would 
not  be  sufficient  for  the  plaintiffs.     It  gives,  indeed,  the  power 
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to  lease,  but  nothing  more.  It  falls  far  short  of  conferring 
authority  to  bind  the  city  to  the  covenant  which  forms  the 
basis  of  this  suit.  (Laws  of  1857,  p.  888,  §§  37,  38,  41 ; 
Nixon  V.  Hyserott^  5  Johns.  58 ;  Dillon  on  Mun.  Corp.  §  445.) 
There  is  still  another  fatal  objection  to  this  action.  Whoever 
has  the  burden  of  satisfying  a  judicial  tribunal  concerning  the 
meaning  of  this  vague  covenant  must  fail.  It  is  void  for 
uncertainty.  {Mayor ^  etc.,  v.  N.  Y.  c6  S.  L  F,  Co.^  8  J.  &  S. 
232.) 

Haight,  J.  This  action  was  brought  to  recover  the  value 
of  certain  buildings  and  ferry  fixtures  erected  by  the  plaintiff 
at  the  foot  of  Roosevelt  street,  in  the  city  of  New  York. 

It  appears  that  on  the  26th  day  of  November,  1867,  the 
defendant  granted  to  the  plaintiff  the  right  to  operate  a  ferry 
across  the  East  river  from  the  foot  of  Roosevelt  street  to 
South  Seventh  street,  in  the  city  of  Brooklyn,  together  with 
a  lease  of  certain  slips  and  bulkheads  for  the  term  of  ten 
years,  or  until  November  first,  1877,  at  the  annual  rental  of 
$4,900 ;  that  in  and  by  the  terms  of  the  lease  the  plaintiff  at 
its  own  proper  cost  and  charges  was  to  build  and  erect  neces- 
sary bridges,  floats  and  other  fixtures  at  each  landing  place  of 
the  ferry  and  to  keep  the  same  in  repair,  together  with  the 
necessary  docks  and  piers,  and  at  the  termination  of  the  lease 
to  surrender  and  yield  up  the  said  ferry,  together  with  the 
bulkheads,  piers,  docks,  floats,  bridges,  fixtures  and  improve- 
ments which  may  have  been  erected  for  the  use  of  the  ferry 
at  the  foot  of  Roosevelt  street  in  good  order  and  condition, 
subject,  however,  to  the  rights  reserved  to  the  plaintiff  by 
the  41st  section  of  the  charter  of  1857,  the  provisions  of 
which  are  as  follows :  "  All  persons  acquiring  any  ferry  lease 
or  other  franchise  or  grant  under  the  provisions  of  this  act 
shall  be  required  to  purchase  at  a  fair  appraised  valuation  the 
boats,  buildings  and  other  property  of  the  former  lessees  or 
grantees  actually  necessary  for  the  purpose  of  such  ferry  grant 
or  franchise." 

It  further  appears  that  one  John  English  also  held  a  lease 
from  the  defendants  of  a  pier  in  the  East  river  adjoining  that 
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leased  to  the  plaintiff  at  the  foot  of  Koosevelt  street  at  an 
annual  rental  of  $1,500  per  year,  which  he  assigned  to  the 
plaintiff,  who  used  the  same  in  connection  with  the  ferry  rights 
acquired  in  and  by  the  first-mentioned  lease,  and  that  in  1871 
the  New  York  and  Brooklyn  Bridge  Company  entered  into 
negotiations  with  the  plaintiff,  defendant  and  one  John  L. 
Brown,  who  occupied  adjoining  premises,  to  acquire  the  lands 
so  leased  and  held  by  the  plaintiff,  for  the  purpose  of  locating 
thereon  the  New  York  end  of  the  bridge,  which  negotiations 
resulted  in  what  is  known  as  the  quadrupartite  agreement,  in 
which  the  plaintiff  agreed  to  release  the  premises  occupied  by 
it  as  a  landing  place  for  the  ferry,  and  to  accept  in  lieu  thereof 
certain  other  premises  adjoining,  including  those  occupied  by 
Brown,  and  for  the  purpose  of  effecting  such  change  it  was 
paid  the  sum  of  $80,000  with  which  to  construct  buildings, 
bridges  and  other  necessary  ferry  fixtures  upon  the  abutting 
piers  in  the  place  of  those  existing  upon  the  piers  released  to 
the  bridge  company.  Pursuant  to  this  agreement,  and  on  the 
4th  day  of  April,  1871,  tlie  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  as  party  of  the  first  part,  made  and 
executed  to  the  plaintiff,  as  party  of  the  second  part,  a  lease 
of  the  premises  described  in  the  quadrupartite  agreement, 
taken  in  place  of  those  covered  by  tlie  former  lease  for  the 
unexpired  term  of  that  lease,  at  the  annual  rental  of  $6,400. 
In  and  by  this  lease  it  was  provided,  "  and  the  said  party  of 
the  first  part,  for  itself,  its  successors  and  assigns,  covenants 
and  agrees  by  these  presents  to  and  with  the  said  party  of  the  , 
second  part,  its  successors  and  assigns,  that  the  buildings  and 
ferry  fixtures  that  shall  be  put  upon  the  hereby-granted  and 
demised  premises  shall  be  paid  for  by  the  said  party  of  the 
first  part,  its  successors  and  assigns,  to  the  said  party  of  the 
second  part,  its  successors  and  assigns,  if  a  new  lease  shall  not 
be  granted  to  the  said  party  of  the  second  part,  its  successors 
and  assigns,  in  the  manner  provided  for  in  and  by  tlie  said 
first-mentioned  recited  indenture  or  lease."  At  the  termina- 
tion of  this  lease  the  plaintiff  demanded  from  the  officers  of 
the  city  a  renewal  thereof  at  the  same  rental,  which  was 
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refused,  and  thereafter  the  ferry  grant  and  lease  was  made  to 
.  the  New  York  Ferry  Company  for  the  term  of  five  years  at 
the  annual  rental  of  $15,050   per  .year.     This  action  was 
brought  under  the  above-quoted  covenant. 

Tlie  first  question  presented  for  our  determination  is  as  to 
whether  the  plaintiff  was  entitled  to  a  renewal  of  the  lease  at 
the  same  rental,  or  in  default  thereof  to  recover  pay  for  the 
buildings  and  ferry  fixtures  constructed  by  it  upon  the  prem- 
ises referred  to.  This  question  involves  a  construction  of  the 
provision  of  the  lease.  Does  the  phrase  "  in  the  manner  pro- 
vided for  in  and  by  the  said  first-mentioned  and  recited  inden- 
ture of  lease  "  relate  to  the  provision  with  reference  to  the 
new  lease  which  immediately  precedes  it,  or  does  it  relate 
back  to  the  provision  with  reference  to  the  payment  for  the 
buildings  and  ferry  fixtures  ?  In  answering  this  question  we 
should  look  for  the  intention  of  the  contracting  parties  as 
disclosed  from  the  surrounding  circumstances  and  the  history 
of  the  transaction.  By  referring  to  the  charter  of  1857,  we 
*find  that  ferry  rights  were  required  to  be  let  to  the  highest 
bidder  for  a  term  not  to  exceed  ten  years,  and  under  it  the 
only  way  in  which  the  ferry  company  could  have  a  renewal 
of  its  lease  was  by  again  becoming  the  higliest  bidder  therefor. 
No  agreement  could,  therefore,  be  entered  into  for  a  renewal 
at  the  same  rental,  but  instead  thereof  we  have  the  provisions 
of  the  41st  section  in  wliich  the  ferry  company  was  awarded 
the  fair  appraised  valuation  of  its  buildings  and  fixtures, 
which  was  required  to  be  paid  for  by  the  new  lessees.  These 
provisions  were  omitted  by  the  revision  of  the  charter  in 
1870  (Chap.  137),  but  we  apprehend  the  rights  of  the  parties 
remained  unchanged,  for  the  charter  of  1857  and  the  pro- 
visions of  section  41  were  distinctly  referred  to  and  made 
a  part  of  the  lease  of  1867.  We  thus  have  the  policy 
of  the  city  distinctly  indicated.  It  was  to  grant  rights  to 
operate  a  ferry  together  with  a  lease  of  the  necessary  piers 
for  landing  purposes  for  a  limited  term  of  years  to  the  highest 
bidder,  leaving  it  to  the  lessee  to  construct  and  maintain  the 
necessary  buildings  and  ferry  fixtures,  undertaking,  liowever, 
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that  he  shall  be  paid  therefor  the  fair  appraised  value  at  the 
expiration  of  his  lease  by  the  persons  or  company  succeeding 
thereto  in  case  he  should  fail  to  acquire  a  new  lease.  We  iind 
nothing  in  the  provisions  of  the  revision  of  1870  that  indicates 
a  change  of  policy  in  this  regard.  Chapter  876  of  the  Laws 
of  1869  was  not  repealed.  By  it  the  granting  of  ferry  rights 
was  transferred  to  another  department  of  the  city  govern- 
ment ;  but  nothing  is  found  in  the  provisions  of  that  act  or  of 
the  new  revision  authorizing  the.  city,  or  any  of  the  officials 
thereof,  to  enter  into  the  business  of  constructing  buildings 
or  ferry  fixtures  upon  the  piers  or  docks  owned  and  controlled 
by  it,  or  to  continue  leases  at  the  same  rental,  rather  such  an 
idea  would  seem  to  be  negatived  by  the  fact  that  the  statute 
still  retains  the  provision  prohibiting  a  lease  for  a  longer  term 
than  ten  years,  thus  leaving  it  in  the  hands  of  the  officers  then 
charged  with  the  duty  of  letting  to  determine  the  amount  that 
should  be  demanded  and  the  conditions  imposed.  There  is 
nothing  in  the  provisions  of  the  old  lease  specifying  or  pro- 
viding the  manner  or  conditions  upon  which  a  renewal  lease 
should  be  given.  There  is,  however,  a  provision  relating  to 
the  manner  in  whicli  the  lessee  shall  be  paid  for  his  buildings 
and  fixtures,  from  all  of  which  we  conclude  that  the  phrase 
alluded  to  was  intended  to  refer  to  the  payment  for  the  build- 
ings and  fixtures  and  not  to  the  renewal  of  the  lease.  So  con- 
struing the  covenant,  it  follows  that  the  defendant  was  under 
no  obligation  to  renew  the  plaintiflE's  lease  at  the  same  rental 
paid  under  the  old  lease. 

It  remains  to  be  seen  whether  a  new  lease  was  in  effect 
issued  to  the  plaintiff.  This  question  was  carefully  tried  and 
submitted  to  the  jury,  who  found  in  favor  of  the  defendant. 
Our  reading  of  the  appeal  book  leads  us  to  conclude  that  this 
verdict  is  well  sustained  by  the  evidence.  The  new  lease  was 
issued  to  the  New  York  Ferry  Company,  a  corporation  with 
a  different  name,  but  it  was  organized  bj'  the  officers  of  the 
plaintiff  evidently  for  its  benefit  and  tliat  of  its  stockholders 
and  for  the  purpose  of  enabling  the  plaintiff  to  maintain  this 
action.     It  consequently  follows  that  as  yet  no  breach  of  the 
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covenant  sued  upon  has  been  shown.  The  plaintiff  in  effect 
became  its  own  successor  under  a  new  name  and  as  such  has 
no  cause  of  action  for  the  buildings  and  fixtures  in  question 
during  the  lifetime  of  its  new  lease. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Alfred  Johnson,  Respondent,  v.  Steam  Gauge  and  Lantern 
Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  sustained  by  plaintiff,  an 
employee  of  defendant,  alleged  to  have  been  caused  by  its  negligent 
omission  to  construct  a  fire  escape  sufficient  to  meet  the  requirements  of 
the  act  directing  the  construction  of  fire  escapes  on  the  outside  of  fac- 
tories like  that  of  the  defendant  (Chap.  400,  Laws  of  1886,  as  amended 
by  chap.  462,  Laws  of  1887),  these  facts  appeared:  There  was  a  door  in 
the  rear  of  the  factory  opening  on  the  first  floor;  this  was  three  feet 
above  the  court  yard,  and  beneath  this  was  an  area  giving  access  to  the 
basement.  To  reach  this  door  three  steps  leading  to  a  platform  in  front 
of  the  door  had  originally  been  erected  over  the  area,  forming  a  cov- 
ering to  it.  The  platform  and  steps  were  supported  by  iron  stanchions. 
There  was  a  fire  escape  ladder  directly  over  the  platform,  its  lowest 
round  ten  feet  above  it.  Prior  to  the  Are  this  entrance  to  the  factory 
bad  been  closed  and  the  steps  leading  to  the  platform,  also,  as  plaintiff's 
evidence  tended  to  show,  one  plauk  of  the  platform,  had  been  removed 
for  the  purpose  of  putting  in  a  chute  running  from  the  court  yard  to 
the  bottom  of  the  area,  leaving  the  iron  stanchions  exposed  and  so  much 
of  the  area  uncovered.  The  evidence  authorized  a  finding  that  the  por- 
tion of  the  platform  left  was  so  narrow  as  to  render  it  impossible  for  a 
person  dropping  vertically  from  the  ladder  to  land  upon  it.  The  fac- 
tory caught  fire,  and  plaintiff,  to  escape  from  the  burning  building,  went 
down  the  ladder,  and  when  his  feet  were  on  the  bottom  round,  became 
unconscious  and  dropped  therefrom.  When  he  recovered  consciousness 
he  found  himself  lying  across  the  chute.  The  court  charged  that  i  f  plain- 
tiff dropped  upon  the  platform  and  was  there  injured  be  could  not 
recover.  Held,  that  the  evidence  justified  a  finding  that  phiintiff  did 
not  drop  upon  the  platform,  but  upon  the  stanchions  or  chute;  that  the 
jury  properly  found  defendant  guilty  of  negligence  in  leaving  the 
stanchions  and  chute  in  the  condition  they  were  and  the  area  but  partially 
covered  by  the  narrow  platform;  and  so,  that  it  had  failed  to  furnish  a 
proper  Are  escape  within  the  meaning  uf  the  statute. 

Reported  below,  72  Hun,  535. 

(Argued  April  29,  1895;  decided  jVIay  21,  1896.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  20,  1893,  wliich  denied  a  motion  by 
defendant  for  a  new  trial  and  ordered  judgment  in  favor  of 
plaintiff  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  through  the  alleged  negligence  of 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Zouis  Marshall  for  appellant.  The  burden  of  proof 
rested  upon  the  plaintiff  to  establish  that  his  injuries  were 
occasioned  solely  by  negligence  of  the  defendant  in  maintain- 
ing the  chute,  and  in  the  absence  of  proof  indicating  how  his 
injury  occurred  there  can  be  no  presumption  that  it  wm 
occasioned  by  any  neglect  of  duty  on  the  part  of  the  defend- 
ant; and  the  evidence  fails  to  show  actionable  negligence. 
{Tohnan  v.  S.  B.  <&  N.  Y.  JS.  JS.  Co.,  98  N.  Y.  198 ;  CordeU 
V.  iT.  Y,  a  cfe  B.  R.  li.  R.  Co.,  75  id.  330 ;  Reynolds  v.  N. 
Y.  C  <&  H.  R.  R.  R.  Co.,  58  id.  248 ;  Bond  v.  Smith,  113 
id.  278 ;  PauUy  v.  S.  G.  <&  Z.  Co.,  131  id.  97,  100 ;  SearUs 
V.  M.  R.  R.  Co.,  101  id.  661 ;  Taylor  v.  City  of  Yonkers, 
105  id.  209.)  Assuming  that  the  defendant  was  negligent 
because  it  maintained  the  chute  near  the  bottom  of  the  fire 
escapes,  the  evidence  fails  to  indicate  that  its  presence  had 
any  casual  relation  to  Johnson's  injury.  {Marble  v.  City  of 
Worcester,  3  Gray,  481;  Fogg  v.  Nahant,  98  Mass.  478; 
Healyy^Earle,  30  ^N".  Y.  208  ;  Pakahiischky  v.  N.  Y.  C.  cfe 
//.  R.  R.  R.  Co.,  83  id.  424;  Sheldmi  v.  //.  R.  R.  R.  Co., 
29  Barb.  226 ;  Moj^rison  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co., 
32  id.  668 ;  Harvey  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  88  N. 
Y.  481 ;  Bajus  v.  S.  B.  cfe  X.  Y.  R.  R.  Co.,  103  id.  231 ; 
Williams  v.  D.,  L.  cfe  W.  R.  R.  Co.,  39  Hun,  430;  PauUy 
V.  a.  G.  cfe  L.  Co.,  131 N.  Y.  90.)  Under  the  circumstances,  tlie 
statutory  duty  to  provide  tire  escapes  having  been  created 
but  shortly  before  the  accident,  the  defendant  being  a  mere 
lessee  of  the  premises,  for  a  term  which  would  soon  expire, 
SicKKLs— Vol.  CL        20 
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and  upon  conditions  which  prohibited  the  making  of  altera- 
tions, the  statute  being  crude  in  form  and  indefinite  in  its  pro- 
visions, and  imposing  the  duty  of  enforcement  uj^on  tlie  fac- 
tory inspector  and  his  deputies,  the  approval  by  the  latter  of 
the  structures  maintained  by  the  defendant  and  their  location 
operated  as  a  compliance  by  the  defendant  with  the  require- 
ments  of  the  statute,  and  a  complete  answer  to  any  charge  of 
negligence.  {Pauley/  Case^  131  N.  Y.  96;  Keeley  v.  O'Con- 
nor,  106  Penn.  St.  321 ;  Lafflin  v.  R.  <&  S,  li,  7?.  Co.,  106  N. 
Y.  136  ;  Dongan  v.  T.  C.  Co.,  56  id.  264 ;  Loftus  v.  l\  I. 
Co.,  84  id.  455  ;  Burke  v.  Witherhee,  98  id.  562.)  The  plain- 
tiff, a  man  of  mature  years,  having  acquired  knowledge  equal 
to  that  of  the  defendant  of  the  character  and  position  of  the 
fire  escapes,  assumed  the  risks  and  perils  thus  apparent,  and  is 
thereby  debarred  from  recovery.  {Gibson  v.  E.  li.  li,  Co.y 
63  N.  Y.  499;  De  Forest  v.  Jewett,  88  id.  264;  Shato  v. 
Sheldon,  103  id.  667  ;  Hickey  v.  Taaffe,  105  id.  26 ;  Appel  v. 
B.,  N.  Y.  &  r.  R.  R.  Co.,  Ill  id.  550 ;  WiUiains  v. 
D.,  Z.  cfe  W.  R.  R.  Co.,  116  id.  628;  Buckley  v.  G. 
P.  R.  M.  Co.,  113  id.  540;  Ryan  v.  L.  I.  R.  R. 
Co.,  51  Hun,  607;  124  N.  Y.  654;  Pitcher  v.  X.  Y.  C  cJ& 
//.  R.  R.  R.  Co.,  127  id.  678 ;  Davidson  v.  Cornell,  132  id. 
228;  LaCroy  v.  N.  Y.,  L.  E.  cfc  W.  R.  R.  Co.,  132  id.  570; 
Fitzgerald  v.  N.  Y.  C.  cf?  11.  R.  R.  R.  Co.,  59  Hun,  225.) 
It  was  error  to  permit  Dr.  Tait  to  testify  that  the  injuries  sus- 
tained by  Johnson  indicated  to  his  mind  that  Johnson's  foot 
did  not  strike  a  flat  surface,  but  a  sloping  surface.  {Fej^guson 
V.  Iluhbell,  97  X.  Y.  507  ;  Van  Wycklen  v.  City  of  Brooklyn^ 
118  id.  424;  Schwander  y.  Birge,  46  Hun,  ^^^',  People  v. 
Rector,  19  Wend.  569 ;  People  v.  Bodine,  1  Den.  311 ;  IHY- 
son  v.  PeopU,  4  Park.  Crini.  Rep.  619 ;  People  v.  Rogers, 
13  Abb.  Pr.  [N.  S.]  376  ;  Kermedy  v.  People,  39  X.  Y.  245.) 
The  exceptions  to  the  remark  of  plaintiff's  counsel  in  summing 
up  entitled  the  defendant  to  a  new  trial.  (  Williams  v.  B.  E. 
R.  R.  Co.,  126  N.  Y.  97.) 

Walter  S.  Ilnhhell  for  respondent.     The  defendant  was 
clearly    negligent.      {WiUey   v.   Mxdledy,   78   X.   Y.   310; 
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Schwander  v.  Birge,  33  Hun,  186 ;  Pauley  v.  S.  G.  cfe  Z.  Co,y 
131  Jf .  Y.  90.)  The  plaintiflf  did  not  assume  the  risk  of  incur- 
ring the  injury  in  question,  nor  was  he  guilty  of  negligence 
contributing  to  it.  {Pantzar  v.  T,  F.  M.  Co.,  99  N.  Y.  368 ; 
McGovem  v.  C.  V.  R.  R,  Co,,  123  id.  280 ;  Davidson  v. 
ComeUj  132  id.  228,  235;  Eain  v.  Smith,  89  id.  375; 
McMaJum  v.  P.  H.  L  O.  Co.,  24  Hun,  48.) 

Peckham,  J.  The  plaintiff  was  another  of  those  unfortu- 
nate victims  who  suffered  damage  and  some  of  whom  suffered 
death  consequent  upon  the  destruction  by  iire  of  the  factory 
rented  by  the  defendant  in  the  city  of  Rochester  in  Novem- 
ber, 1888.  In  the  case  of  Pauley  against  this  defendant, 
reported  in  131  N.  Y.  90,  we  liad  occasion  to  review  the  cir- 
cumstances attending  the  terrible  catastrophe  in  which  that 
plaintiffs  intestate  lost  his  life.  We  there  held  that  the 
law  of  1886  (Chap.  409),  as  amended  by  chap.  462  of 
the  Laws  of  1887,  imposed  the  duty  upon  the  owners 
or  occupants  of  a  certain  class  of  factories  to  provide 
fire  escapes  therefrom,  and  if,  from  an  omission  to  per- 
form such  duty,  an  operative  was  injured,  he  might 
recover  damages.  It  was  also  held  that  this  duty  being 
the  creation  of  the  statute,  was  measured  by  it,  and  could  not 
be  made  to  exceed  its  terms.  Prior  to  the  passage  of  these 
acts  an  owner  or  occupant  of  a  factory  not  peculiarly  exposed 
to  the  danger  of  fire  by  the  character  of  the  work  carried  on 
within  it,  was  not  bound  to  anticipate  a  merely  remote  or 
possible  danger  and  to  take  measures  to  prevent  its  occur- 
rence. Such  an  owner  or  occupant  was  not  bound  by  the 
common  law  to  take  any  extra  and  unusual  precautious  for 
the  purpose  of  protecting  the  operatives  against  the  danger 
arising  from  tire,  which  such  owner  or  occupant  was  not 
reasonably  bound  to  anticipate.  But  by  the  passage  of  the 
acts  in  question  we  held  that  a  duty  was  imposed  upon  the 
owner  or  occupant  of  the  prescribed  class  of  factories,  for  an 
omission  to  perform  which  the  operatives  who  sustained 
damage   caused   by   such   omission    might    recover.     Upon 
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the  facts  presented  in  the  Pauley  ease  we  held  tliat  the 
defendant  had  not  been  shown  guilty  of  any  violation  of  the 
act  resulting  in  damage  to  the  plaintiff,  and  that  no  actionable 
negligence  against  it  had  been  shown  on  the  trial. 

The  case  now  before  the  court  does  not  involve  any  of  the 
questions  decided  in  the  Pwuley  case.  If  it  did,  we  should 
hold  ourselves  concluded  by  the  decision  of  that  case,  although 
subsequent  reflection  upon  the  rule  as  therein  laid  down 
leads  us  to  the  belief  that  it  was  without  doubt  correctly 
decided.  The  plaintiff  in  this  case  was  injured  while  attempt- 
ing to  escape  from  the  burning  building  by  means  of  the 
fire  escape,  which  had  been  attached  to  the  east  wall  of 
what  is  called  the  elevator  shaft  of  the  so-called  wing  build- 
ing of  the  factory.  He  came  down  the  fire  escape  ladder 
until  his  feet  reached  the  bottom  rung,  ten  feet  above  the  plat- 
form herein  spoken  of,  when  the  heat  of  the  iron  and  the  fire, 
whicli  was  blazing  out  from  the  windows  past  which  he 
descended,  and  the  pain  consequent  upon  the  burns  which  he 
received  from  the  flames  as  he  was  passing  down  the  escape, 
and  the  terrible  excitement  of  the  moment,  all  combined  to 
render  him  temporarily  unconscious,  and  he  dropped  from  the 
fire  escape,  and  upon  recovering  consciousness  found  himself 
lying  across  the  chute  used  for  the  purpose  of  delivering 
boxes  from  the  court  yard  into  the  door  of  the  factory  in  the 
story  below,  at  an  angle  of  about  foi-ty-five  degrees. 

The  defendant  alleges  that  it  is  impossible  upon  any  view 
of  the  evidence  in  the  case  to  ascertain  the  cause  of  the  plain- 
tiff's injuries,  or  whether  they  arose  from  a  cause  for  which 
the  defendant  was  liable,  or  from  one  for  which  it  was  not 
liable,  and  that  to  sustain  the  judgment  against  the  defendant 
in  this  case  would  be  to  attribute  liability  to  the  defendant 
upon  a  purely  conjectural  and  speculative  theory.  And  the 
defendant  urges  that  within  the  rule  which  demands  evidence 
that  plaintiff's  injuries  were  caused  by  some  negligence,  or 
by  some  improper  act  on  the  part  of  the  defendant,  the  plain- 
tiff has  entirely  failed  to  prove  his  case. 

In  order  to  make  the  reasons  for  our  decision  as  clear  as 
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may  be  some  few  further  facts  must  necessarily  be  stated.  It 
is  enough  for  our  purpose  here  to  concern  ourselves  with  the 
south  wall  in  the  so-called  wing  building  of  this  factory  and 
the  ground  and  structure  surrounding  it.  The  south  wall  ran 
the  whole  width  from  east  to  west,  and  formed  the  northern 
boundary  of  a  court  yard,  and  that  court  yard  extended  south  for 
a  distance  of  more  than  one  hundred  feet  to  Centre  street,  run- 
ning east  ajid  west.  At  Centre  street  this  court  yard  was  about 
30  feet  wide,  and  somewhat  wider  at  its  northern  extremity, 
where  this  south  wall  of  the  wing  building  crossed  it.  Thei^e 
was  within  this  court  yard  an  open  space  of  6  feet  2  inches 
from  the  south  wall  of  the  wing  building  southerly  to  the 
north  wall  of  what  is  called  the  boiler  building ;  and  the  north 
wall  of  this  boiler  building  was  about  14-  feet  high.  There 
was  thus  left  an  open  space  between  these  two  buildings  6 
feet  2  inches  wide  and  14  feet  deep,  which  in  the  case  is 
called  the  areaway.  The  roof  of  this  boiler  house  formed  the 
paved  court  yard  over  which  one  passed  in  going  south  to 
the  exit  from  the  court  yard  on  Centre  street.  From 
about  the  center  of  the  south  wall  of  the  wing  building  an 
elevator  sliaft  projected  to  the  south,  the  east  wall  of 
which  stretched  across  the  areaway  and  continued  up  to 
the  full  height  of  the  factory  wing  building.  The  south 
wall  of  the  elevator  shaft  was  the  north  wall  of  the  boiler 
building  and  the  west  wall  of  the  shaft  crossed  this  area 
again,  and  the  area  thus  was  bounded  by  the  elevator  shaft. 
Persons  coming  from  Centre  street  into  the  court  yard  and 
going  north  towards  the  factory  wing  building  would  pass  over 
and  upon  the  paved  roof  of  the  boiler  building  and  would 
thus  reach  the  open  area  6  feet  and  2  inches  wide  and  14 
feet  deep,  separating  the  factory  wing  building  from  the 
paved  court  yard.  There  was  a  door  in  this  south  wall  of 
the  w^ing  building  leading  into  that  building  at  this  point, 
which  was  just  east  of  the  elevator  shaft,  and  the  door  was 
a1>out  3  feet  above  the  level  of  the  paved  court  yard,  and  in 
order  to  reach  the  door  three  steps  and  a  platform  were 
placed  over  the  area  and    connecting    the    court   yard  and 
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offering  a  means  of  entering  the  factory  door.  These  steps 
and  platform  were  laid  upon  iron  stanchions  leading  from  the 
conrt  yard  to  the  door.  The  platform,  one  side  of  which  was 
against  the  south  wall,  had  been  originally  between  3  and  4 
feet  wide  and  this  platform  and  the  steps  leading 'up  to  it 
from  the  court  yard  formed  a  covering  over  the  areaway. 
Down  the  east  wall  of  the  elevator  shaft  the  fire  escape 
ladder  had  been  placed  and  the  south  ends  of  the  rungs  were 
two  feet  8  inches  from  the  south  wall  of  the  wing  building, 
so  that  a  man  coming  down  the  ladder  facing  west  or  towards 
the  elevator  shaft  with  his  back  to  the  east  and  leaning  on 
the  outer  or  southern  edge  of  the  fire  escape,  would  if  he 
dropped  straight  down  land  upon  the  platform  above  men- 
tioned if  it  had  been  maintained  in  its  original  condition. 

Sometime  prior  to  the  fire  the  entrance  to  the  factory  over 
these  steps  and  platform  through  the  door  in  that  south  ^vall 
had  been  closed  and  fastened  and  no  one  any  longer  entered 
in  that  way.  The  steps  leading  up  to  the  platform  had  been 
taken  away  and  as  some  of  the  evidence  tended  to  show  one 
board  of  the  platform  itself  had  been  removed,  thus  leaving 
the  iron  framework  exposed  upon  which  the  steps  and  the 
one  board  of  the  platform  had  rested,  and  leaving  but  two  or 
perhaps  three  boards  still  remaining  as  a  portion  of  the  plat- 
form. These  steps  and  the  portion  of  the  platform  had  been 
removed  for  the  purpose  of  putting  in  a  chute,  running  from 
the  court  yard  down  to  the  bottom  of  the  area  and  into  a  door 
of  the  factory  at  that  spot.  The  chute  was  placed  at  an  angle 
of  about  46  degrees,  or  perhaps  a  little  steeper,  and  consisted 
of  two  or  three  parallel  boards  with  risers  on  each  side  from 
5  to  6  inches  high.  The  chute  thus  ran  directly  from  the 
court  yard  between  these  iron  stanchions  and  along  under 
the  platform  down  to  the  door  below.  There  was  evidence 
tending  to  show  that  the  west  side  of  this  platform  was  built 
directly  against  the  east  wall  of  the  elevator  shaft,  and 
that  the  platform  itself  came  close  up  against  the  south  wall 
of  the  wing  building.  That  is  the  evidence  of  the  defendant ; 
but  the  evidence  on  the  part  of  the  plaintiff  tended  to  show 
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that  there  was  a  space  of  at  least  a  foot  and  perhaps  a  foot  and 
a  half  between  the  elevator  wall  and  the  west  side  of  the  plat- 
form. The  defendant  also  gave  evidence  tending  to  show 
tliat  the  platform  in  the  condition  it  was  at  the  time  of  the 
fii-e  was  three  feet  wide,  and  projected  four  inches  beyond 
the  south  end  of  the  rungs  of  the  fire  escape  ladder.  It  will 
thus  be  seen  that  even  upon  the  defendant's  contention,  a 
person  coming  down  the  tire  escape  and  getting  out  to  the 
extreme  edge  of  the  ladder,  the  furthest  away  from  the  soutli 
wall  of  the  burning  building,  would  ^  if  he  dropped  mathe^ 
matically  straight  down  from  the  lowest  rung  of  the  ladder, 
land  within  4  inches  of  the  south  edge  of  the  platform  which 
was  partly  covering  this  area  space,  and  under  which  ran  this 
steep  chute.  If  tliere  were  but  the  lea^t  inclination  of  the 
body  to  the  south  when  falling,  it  would  drop  outside  of  and 
beyond  the  platform.  Upon  the  part  of  the  plaintiflF  the  evi- 
dence tended  to  show  that  the  platform  was  only  from  20  to 
30  inches  wide. 

The  precise  point  contended  for  by  the  defendant  may  now 
be  appreciated.  It  is  said  on  its  part  that  this  fire  escape  was 
well  and  properly  constructed,  and  regarding  the  first  story  of 
the  factory  as  on  the  grade  of  the  paved  court  yard,  the  tire 
escape  came  down  as  far  as  the  statute  required;  that  the 
defendant  at  the  grade  of  the  court  yard  had  furnished  a  plat- 
form which  was  the  same  as  the  earth  itself,  and  if  the 
plaintiff  on  dropping  from  the  tire  escape  fell  onto  this 
platform  (or  earth)  and  in  that  way  sustained  the  injury 
of  which  he  complains,  the  defendant  would  not  be  liable, 
for  the  reason  that  having  furnished  a  tire  escape  as  i)ro- 
vided  by  statute,  and  the  plaintiff  having  been  injured  in 
dropping  upon  the  earth  from  a  perfectly  constructed  fire 
escape,  the  defendant  could  not  be  held  liable  for  that 
misfortune,  and  however  improper  may  have  been  the  plac- 
ing of  the  chute  at  that  particular  spot,  yet  if  the  plaintiff 
sustained  no  injury  on  account  of  its  position,  the  defendant  is 
clearly  not  liable  in  this  action.     We  will  assume  that  if  the 
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plaintiff  sustained  injury  from  falling  upon  the  platform,  the 
defendant  would  not  be  liable  and  that  it  is  necessary  for  the 
plaintiff  to  show  that  such  was  not  the  fact.  We  also  agree 
with  defendant's  counsel  that  if  the  plaintiff  gave  no  evidence 
whatever  from  which  an  inference  might  properly  be  drawn 
as  to  where  he  did  sustain  the  injury,  whether  from  a  fall 
upon  the  platform  or  a  fall  into  the  chute,  and  it  is  left  to 
pure  speculation  or  guess  work  to  decide  what  did  cause  his 
injury,  the  defendant  cannot  be  held  liable.  It  is  true  there 
is  no  direct  evidence  on  the  subject  from  an  eye  witness.  The 
defendant  says  that  the  plaintiff  himself  does  not  pretend  to 
be  able  to  state  how  it  was  that  he  received  the  injuries  in 
question.  No  one  saw  him  when  he  fell ;  no  one  was  aware 
of  his  presence  there  at  the  time.  He  himself  got  so  far  down 
the  fire  escape  as  to  place  his  feet  on  the  last  rung  of  the  lad- 
der, and  just  at  the  very  moment  of  dropping  he  became 
unconscious.  Whether  he  fell  on  the  platform  or  on  one  of 
these  skeleton  iron  stanchions  or  on  the  chute,  plaintiff  very 
frankly  says  he  cannot  state  ;  and  there  is  thus,  as  the  defend- 
ant urges,  an  entire  dearth  of  evidence  upon  which  to  sustain 
any  recovery  in  this  action. 

After  a  careful  reading  of  the  evidence  and  much  reflection 
upon  the  inferences  that  might  legitimately  be  drawn  from  it, 
we  are  of  opinion  that  the  plaintiff  proved  enough  upon 
the  question  as  to  the  cause  of  his  injuries  to  call  for  its  decis- 
ion by  the  jury  instead  of  by  the  court.  We  do  not  think 
that  such  decision  rested  upon  mere  speculation,  and  conse- 
quently we  do  not  agree  that  the  verdict  of  the  jury  was  noth- 
ing more  than  a  guess.  Upon  questions  of  fact  it  is  sufficient 
that  tli'^  re  is  a  balance  of  evidence  or  probabilities  in  favor  of 
one  side  or  the  other  of  the  dispute,  and  upon  such  balance 
courts  will  rely  in  deciding  the  weightiest  issues.  (  Weeks  v. 
Cornivell,  104  JS\  Y.  325  at  336.)  There  is  evidence  here  to 
establish  upon  a  firm  foundation  these  facts ;  the  existence  of 
the  iron  stanchions  upon  which  originally  were  laid  the  steps 
from  the  court  yard  up  to  the  platform  and  also  the  plat- 
form itself  leading  to  the  door  of  the  factory ;  that  all  the 
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boards  composing  the  steps  had  been  removed,  and  at  least  one 
plank. of  the  platform,  and  that  the  width  of  the  platform, 
was  not  more  than  20,  certainly  not  more  than  30  inches ;  that 
directly  between  these  iron  stanchions  and  continuing  under- 
neath tliis  platform  and  connecting  the  court  yard  and  the  fac- 
tory story  14  feet  below  was  this  chute  running  down  at  an 
angle  of  45  degrees ;  that  the  fire  escape  was  on  the  east  wall  of 
the  elevator  shaft  and  the  end  of  each  rung  of  the  ladder 
furthest  from  the  wing  building  wall  was  at  least  2  feet  8 
inches  therefrom;  the  last  rung  of  the  ladder  was  10  feet 
higher  than  the  i)latform,  and  a  man,  with  his  feet  on  that 
rung  and  holding  on  by  his  hands,  would  be  that  distance 
above  the  level  of  the  platform,  his  face  would  be  toward  the 
west  and  his  body  as  far  to  the  south  on  the  ladder  as  he  could 
get  for  the  purpose  of  getting  away  from  the  flames  coming 
out  of  the  windows  in  the  south  wall ;  and  if  the  platform 
were  but  20  inches  wide,  his  left  side  would  be  at  least  a  foot 
south  of  and  beyond  the  edge  of  the  platform  and  hanging 
over  this  chute  and  almost  directly  over  the  skeleton  stanchions 
upon  which  the  steps  had  once  rested.  If  the  platform  were 
30  inches  wide,  he  would  still  overreach  it. 

Upon  these  facts  the  inference  is  entirely  admissible  and,  as 
we  think,  is  plainly  a  natural  one  that  if  the  plaintiff  were 
even  motionless  when  he  dropped,  he  would  land  outside  of 
the  platform,  and  that  he  would  either  strike  the  stanchion  or 
the  chute,  and  upon  this  point  it  is  not  material  to  determine 
which.  Judging  from  the  position  in  which  he  found  himself 
when  his  consciousness  returned,  with  his  body  lying  across 
the  chute,  his  feet  to  the  west  and  his  head  to  the  east  of  it, 
the  inference  from  the  facts  is  neither  forced  nor  unnatural, 
nor  mere  speculation,  and  it  is  that  he  first  struck  the  west 
stanchion  and  had  then  fallen  over  upon  the  chute.  He  did 
not  strike  the  chute  first,  as  in  that  case,  falling  or  dropping 
directly  into  it,  he  would  have  gone  down  the  chute  to  the 
bottom.  He  probably  did  not  strike  the  platform  first,  as  it 
was  much  too  narrow,  in  that  aspect  of  the  evidence  which' 
the  jury  might  assume,  to  afford  a  landing  place  for  him  as  h© 
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fell.  The  jury,  therefore,  had  the  right  to  find  from  the  evi- 
dence that  in  all  probability  the  plaintiff  did  not  first  strike 
the  platform  or  the  chute,  and  there  was  but  one  thing  else 
that  he  might  have  done  and  that  was  to  strike  the  stanchion 
and  break  his  leg  in  the  manner  described  and  then  fall  over 
across  the  chute  as  already  mentioned.  The  character  of  the 
injuries  to  the  left  leg  of  the  plaintiff  was  such  as  to 
favor  the  inference  that  he  was  thus  injured.  He  sustained 
what  the  surgeons  call  a  compound  comminuted  fracture  of 
the  leg  below  the  knee,  the  bones  thus  broken  being  driven 
up  and  into  the  knee  joint,  showing  tliat  the  force  was  applied 
from  beneath  and  upon  a  slope  and  not  laterally.  This  could 
have  been  caused  by  striking  as  the  body  descended  against 
this  iron  stanchion,  breaking  the  fall  and  tumbling  the  plaintiff 
from  that  position  over  upon  his  back  across  the  chute. 

The  evidence  of  the  surgeon,  to  which  exception  was  taken 
by  the  defendant,  in  regard  to  the  position  in.  which  the  plain- 
tiff was  when  the  injury  occurred  was,  we  think,  admissible. 
He  described  fully  and  minutely  the  character  of  the  injury, 
the  position,  extent  and  nature  of  the  fractures  and  all  the 
other  details  which  were  open  to  his  actual  observation  and 
which  were  capable  of  exact  description.  The  opinion  which 
he  gave,  while  not  absolute,  was  at  the  same  time  admissible 
as  stating  the  probabilities  as  to  the  position  of  the  leg  and 
the  point  from  which  the  blow  came,  and  the  facts  which  he 
obtained  from  his  examination  formed  a  reasonable  ground 
upon  which  to  base  an  opinion  as  to  the  cause  of  the  fracture. 
{People  V.  Willson,  109  N.  Y.  345,  353.)  Taking  all  the  evi- 
deuce  which  he  gave  upon  the  facts  which  he  observed  from 
an  actual  examination  of  the  injury  itself,  the  resulting  opin- 
ion was  not  an  unnatural  or  a  forced  one,  and  while  it  was  one 
which  possibly  any  individual  might  give  upon  like  knowl- 
edge derived  from  such  examination  of  the  injury,  we  think 
even  if  the  mere  opinion  itself  were  erroneously  admitted  it 
was  not  of  that  character  which,  when  taken  in  connection 
with  all  the  other  facts  in  the  case,  would  warrant  our  reversal 
of  this  judgment  on  that  ground. 
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The  question  whether  the  defendant  was  not  gnilty  of 
actionable  negligence  in  thus  erecting  a  dangerous  structure 
under  the  fire  escape,  and  leaving  so  narrow  a  platform  as  to 
render  it  impossible  for  a  i>erson  dropping  vertically  from  the 
fire  escape  to  land  on  it,  was  left  to  the  jury  in  a  very  clear 
and  concise  charge  by  the  learned  judge  who  tried  this  case. 
Upon  the  request  of  the  defendant  the  judge  charged  that  if 
the  plaintiff,  when  he  dropped  from  the  tire  escape,  landed  on 
the  platform  and  was  there  injured,  that  he  could  not  recover ; 
and  the  jury  by  the  verdict  have  found  as  from  this  evidence 
we  think  they  had  a  right  to  find,  that  the  plaintiff  did  not  drop 
on  the  platform,  and  that  he  did  drop  upon  and  strike  either  the 
stanchion  or  the  chute,  in  all  proba])ility  the  stanchion.  The 
jury  have  found  that  the  defendant  was  guilty  of  negligence 
in  allowing  these  stanchions  and  this  chute  to  be  placed  and 
to  remain  in  the  condition  they  were  at  the  time  of  this  acci- 
dent and  but  partially  covered  by  this  narrow  platform,  and 
the  judge  charged  that  if  they  found  such  to  be  the  fact  they 
would  have  the  right  to  say  that  tlie  defendant  had  failed  to 
furnish  a  proper  fire  escape  within  the  meaning  of  the  statute. 
In  this,  we  think,  there  was  no  error. 

Upon  the  whole  case,  we  think,  the  question  of  defendant's 
liability  was  properly  submitted  to  the  jury,  and  the  judgment 
entered  upon  the  verdict  in  favor  of  the  plaintiff  should  be 
affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  aflSrmed. 


Miles  M.  O'Brien  et  al.,  as  Receivers,  etc..  Appellants,  v. 
Hugh  J.  Grant,  as  Receiver,  etc..  Respondent. 

The  M.  S.  Bank  and  the  St.  N.  Bank  entered  into  an  agreement,  by  which 
the  latter,  which  was  a  member  of  the  New  York  Clearing  House 
Association,  a  voluntary  association  of  banks  and  bankers,  agreed  to 
act  as  agent  of  the  former  in  clearing  its  checks  through  the  clearing 
house;  the  M.  S.  Bank  to  keep  at  all  times  a  balance  of  $50,000  in 
money  and  |1 00,000  of  good  bills  receivable  with  the  former.    By  the 
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constitution  of  said  association  it  is .  provided  ttiat  whenever  exchanges 
are  made  at  the  clearing  house  pursuant  to  arrangement  between 
members,  through  one  of  them,  and  banks  not  members,  the  receiving 
bank  at  the  clearing  house  shall  in  no  case  discontinue  the  arrange- 
ment without  giving  previous  notice;  the  notice  not  to  take  effect  until 
the  exchanges  of  the  morning  following  the  receipt  thereof  shall  have 
been  completed.  The  M.  S.  Bank  was  aware  of  this  resolution  at  the 
time  of  making  the  arrangement,  and  it  sent  a  letter  to  the  clearing 
house  committee,  inclosing  copy  of  a  resolution  signifying  its  acquies- 
cence in  the  terms  of  the  circular  issued  by  that  committee.  On 
August  8,  1898,  the  St.  N.  Bank,  desiring  to  terminate  the  arrangement 
because  of  failure  of  the  M.  S.  Bank  to  keep  up  the  prescribed  cash 
balance,  gave  the  notice  required  by  said  constitution,  which  wa» 
served  upon  the  banks  constituting  the  association.  At  this  time  the 
M.  S.  Bank  was  insolvent.  The  St.  N.  Bank  was  ignorant  of  that  fact, 
but  knew  of  it  before  exchanges  were  made  on  the  next  day.  It  held  at 
the  time  certain  collateral  securities  taken  upon  loans  made  upon  notes 
of  the  M.  S.  Bank,  and  by  agreement  they  or  their  proceeds  might  be 
applied  to  any  other  obligations  of  that  bank.  On  August  ninth  the  St. 
N.  Bank  paid,  through  the  clearing  house,  checks  drawn  upon  the  M. 
S.  Bank  by  depositors  having  amounts  to  their  credit  as  such  sufficient 
to  meet  the  same.  In  an  action  brought  by  the  receivers  of  the  M.  S. 
Bank  to  recover  the  securities  so  deposited  or  the  proceeds  thereof, 
?ield,  that  the  arrangement  was  in  effect  a  tripartite  agreement  between 
the  banks  and  the  association,  made  upon  sufficient  consideration,  which 
could  not  be  discontinued,  nor  did  the  liability  of  the  St.  N.  Bank  cease 
until  after  the  completion  of  the  exchanges  of  the  morning  after  the 
notice;  that  said  provision  of  the  constitution  was  valid  and  binding, 
and  was  not  affected  by  the  provisions  of  the  State  Corporation  Law 
(§  48,  chap.  687,  Laws  of  1892),  which  forbids  the  assignment  or  transfer 
of  property  by  an  insolvent  banking  corporation  with  the  view  of  giv- 
ing a  creditor  a  preference;  that  the  insolvency  of  the  M.  S.  Bank  did 
not  excuse  the  St.  N.  Bank  from  the  performance  of  its  obligations  to 
the  clearing  house  banks;  and  so,  that  it  was  entitled  to  hold  and  apply 
the  securities  in  payment  of  the  amount  so  paid  by  it. 
Among  the  checks  so  paid  by  the  St.  N.  Bank  were  two  drawn  August  8, 
1893,  by  the  state  treasurer  on  the  M.  S.  Bank,  which  had  state  funds 
on  deposit.  These  checks  were  on  that  day  deposited  by  the  treasurer 
with  a  trust  company  which  kept  accounts  with  two  clearing  house 
banks  and  had  its  checks  cleared  through  them.  Said  checks  were 
handed  in  to  said  banks  a  little  before  ten  a.  m.  of  August  ninth,  and 
were  at  once  sent  with  other  checks  to  the  clearing  house,  where  the 
business  of  clearances  commences  at  ten  o'clock.  By  the  general  and 
invariable  custom  of  New  York  banks,  checks  received  between  ten 
A.  Iff.  of  the  day  they  bear  date  and  ten  a.  m.  of  the  next  day  are  passed 
through  the  clearing  house  with  the  clearances  of  the  morning  of  the 
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latter  day.  It  did  not  appear  that  the  officers  of  the  M.  8.  Bank  knew 
of  the  manner  in  which  the  state  treasurer's  checks  were  deposited,  and 
it  appeared  that  it  acted  in  good  faith,  ffeld,  the  presumption  was  that 
every  check  presented  in  the  morning's  clearances  was  held  for  value; 
and  so,  the  St.  N.  Bank  was  justified  in  papng  the  same. 

(Argued  April  29,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  14, 1894,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  from  the  defendant  cer- 
tain securities  which  had  been  deposited  by  the  Madison 
Square  Bank  with  the  St.  Nicholas  Bank  and  the  proceeds  of 
the  securities,  which  the  latter  bank  had  converted  into 
money. 

The  following  facts  were  found  and  are  either  undisputed 
or  proved.  In  January,  1891,  an  arrangement  was  made 
between  the  Madison  Square  Bank  and  the  St.  Nicholas  Bank 
(both  of  them  being  state  banks) ;  by  which  the  latter  bank, 
which  was  a  member  of  the  New  York  Clearing  House  Asso- 
ciation, became  the  agent  to  clear  through  the  clearing  house 
checks  drawn  upon  the  Madison  Square  Bank.  The  St. 
Nicholas  Bank  submitted  in  writing  a  memorandum  of  the 
conditions  on  which  it  would  undertake  this  business  for  the 
Madison  Square  Bank,  as  follows : 

"  $60,000  balance  to  be  kept  at  all  times,  to  be  free  from 
interest.  An  allowance  of  at  rate  of  2  per  cent  per  annum 
shall  be  allowed  on  average  exceeding  this  amount.  The 
MadiBon  Square  Bank  is  to  keep  with  this  bank  $100,000  in 
approved  bills  receivable." 

In  a  letter  dated  January  9,  1891,  addressed  by  the  Madi- 
son Square  Bank  to  the  St.  Nicholas  Bank,  the  cashier  of  the 
Madison  Square  Bank  says : 

"  Referring  to  conversation  of  our  president  with  your 
good  selves,  we  would  say  that  we  accept  the  terms  and  con- 
ditions on  which  your  bank  agrees  to  clear  for  us  as  per  your 
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memorandum,  namely,  $50,000  balance  to  be  kept  with  you 
at  all  times  free  of  interest.  Interest  at  2  per  cent  per  annum 
to  be  allowed  us  on  average  exceeding  that  amount.  This 
bank  to  keep  with  you  $100,000  of  approved  bills  receivable. 
*  *  *  We  enclose  copy  of  a  letter  addressed  by  us  to  the 
clearing  house  committee  to  conform  with  the  requirements 
of  their  circular  of  December  18th  last." 

The  letter  to  the  clearing  house  committee  enclosed  a  copy 
of  a  resolution,  signifying  the  acquiescence  of  the  Madison 
Square  Bank  with  the  terms  of  the  circular  and  authorizing 
its  cashier  to  send  a  check  for  the  annual  payment  of  $200 
required  of  banks  clearing  through  members. 

It  was  verbally  agreed  between  the  parties,  at  the  time  of 
the  arrangement  referred  to  in  said  letter  of  tlie  9th  of  Janu- 
ary, that  other  securities  of  equal  value  might  be  substituted 
from  time  to  time  for  those  first  deposited  making  up  the 
$100,000  of  bills  receivable. 

The  Clearing  House  Association  was  and  is  a  voluntary  asso- 
ciation of  banks  and  banking  associations  of  the  city  of  New 
York.  The  object  of  the  association,  as  stated  in  its  constitu- 
tion, is  "the  effecting  at  one  place  of  the  daily  exchanges 
between  the  several  associate  banks,  and  the  payment  at  the 
same  place  of  balances  resulting  from  such  exchanges." 

The  St.  Nicholas  Bank  was  a  member  of  the  association. 
The  Madison  Square  Bank  was  not  so. 

Section  25  of  the  constitution  was  as  follows : 

"  Whenever  exchanges  shall  have  been  made  at  the  clear- 
ing house  by  previous  arrangements  between  members  of  the 
association  through  one  of  their  number,  and  banks  in  the  city 
and  vicinity,  who  are  not  members,  the  receiving  bank  at  the 
clearing  house  shall  in  no  case  discontinue  the  arrangement 
without  giving  previous  notice,  which  notice  shall  not  take 
effect  until  tlie  exchanges  of  tlie  morning  following  the  receipt 
of  such  notice  shall  have  been  completed." 

This  section  was  in  force  at  and  before  January  9,  1891,. 
and  is  still  in  force,  and  it  was  known  to  be  so  by  the  Madison 
Square  Bank  at  the  time  of  tlie  making  of  this  arrangement. 
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After  the  making  of  this  arrangement,  and  on  and  after  the 
13th  January,  1891,  the  St.  Nicholas  Bank  made  the  clear- 
ances at  the  clearing  house  for  the  Madison  Square  Bank  up 
to  and  including  the  8th  day  of  August,  1893,  and  the  Madi- 
son Square  Bank  deposited  and  kept  good,  as  to  amount  and 
value,  its  deposit  of  bills  receivable  with  the  St.  Nicholas 
Bank  and  up  to  some  time  in  July,  1893,  kept  good  its  money 
balance  of  $50,000  in  addition  thereto.  Some  time  prior  to 
August  8th,  1893,  the  St.  Nicholas  Bank  desired  to  terminate 
the  arrangement  for  making  clearances  for  the  Madison  Square 
Bank.  At  that  date  it  held,  also,  certain  collateral  securities, 
taken  upon  loans  made  upon  notes  of  the  Madison  Square 
Bank  and  by  agreement  they  or  their  proceeds  should  be 
applied  to  any  other  obligations  of  that  bank. 

On  the  8th  day  of  August,  1893,  tlie  St.  Nicholas  Bank 
gave  the  notice  required  by  the  2r)th  section,  that  it  would  cease 
to  make  clearances  for  the  Madison  Square  Bank.  This  was 
served  upon  the  banks  constituting  the  Clearing  House  Asso- 
ciation on  that  day. 

By  the  terms  of  section  25  this  notice  took  effect  upon  tlie 
completion  of  the  exchanges  at  the  clearing  house  on  the 
9th  of  August.  These  clearances  were  made  every  day 
immediately  after  10  o'clock,  and  were  completed  before  12 
o'clock. 

The  St.  Nicholas  Bank  paid,  on  the  9th  of  August,  through 
the  clearing  house,  checks  drawn  upon  the  Madison  Square 
Bank  by  depositors  having  amounts  to  meet  the  same  to  their 
credit  as  depositors  on  the  books  of  the  Madison  Square 
Bank,  $372,000.  On  the  8th  day  of  August,  1893,  the  Madi- 
son Square  Bank,  after  ineffectual  efforts  to  obtain  a  loan  to 
relieve  its  immediate  necessities,  was  visited  by  the  clearing 
house  committee  and  its  condition  examined ;  also  by  an 
officer  of  the  state  banking  department.  After  this  exam- 
ination by  the  committee  of  the  clearing  house  their  conclu- 
sion that  the  bank  was  not  in  a  condition  to  continue  business 
was  communicated  to  the  officers  and  some  of  the  directors  of 
the  Madison  Square  Bank. 
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The  Madison  Square  Bank  did  not  open  for  business  on  the 
following  day.  It  was,  in  fact,  insolvent  on  the  8th  of 
August,  1893,  and  the  officers  of  the  St.  Nicholas  Bank  knew 
before  the  exchanges  were  made  on  the  9th  of  August  that 
the  Madison  Square  Bank  was  insolvent,  or  that  its  insolvency 
was  imminent  and  that  it  had  stopped  business. 

Included  in  the  gross  sum  of  $372,000,  the  amount  of  the 
checks  upon  the  Madison  Square  Bank,  cleared  by  the  St. 
Nicholas  Bank  on  the  9th  of  August,  were  two  checks  drawn 
by  Elliott  Danforth,  the  treasurer  of  the  state  of  New  York, 
against  funds  of  the  state  deposited  in  the  said  bank,  which 
checks  were  signed  and  dated  on  the  8th  day  of  August,  1893, 
and  were  deposited  in  banks  in  the  city  of  New  York,  which 
were  members  of  the  Clearing  House  Association,  before  10 
o'clock  on  the  morning  of  the  9th  of  August,  1893,  and  were 
by  such  banks  sent  to  the  clearing  house  on  said  9th  day  of 
August.  The  clearance  of  said  checks  was  regular  and  accord- 
ing to  the  usual  course  of  business  among  the  banks  consti- 
tuting said  Clearing  House  Association,  notwithstanding  the 
fact  that  they  were  not  deposited  for  collection  with  a  clear- 
ing house  bank  until  the  morning  of  the  9th  day  of  August, 
1893.  The  St.  Nicholas  Bank  had  no  knowledge  on  the  9th 
day  of  August,  1893,  of  any  irregularity  in  regard  to  the 
drawing,  deposit  or  transmission  to  the  clearing  house  of  any 
of  the  checks  going  to  make  up  said  gross  amount  of  $372,000. 

The  referee  found  that  the  payments  of  checks  on  the  morn- 
ing of  August  9th,  1893,  were  in  the  performance  of  its  con- 
ti*act  with  the  Madison  Square  Bank  and  were  not  made  with 
the  intent  on  the  part  of  either  of  the  banks  to  give  a  prefer- 
ence to  any  creditor  of  tlie  Madison  Square  Bank  over  any 
other  creditor ;  or  in  violation  of  the  Corporation  Law  of  the 
state  and  he  held  that  the  plaintiffs  were  not  entitled  to 
recover  any  part  of  the  money  or  securities  held  by  the  St. 
Nicholas  Bank. 

From  the  affirmance  of  the  judgment  entered  upon  his 
report,  at  the  General  Term,  the  plaintiffs  have  appealed  to 
this  court. 
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Louis  Marshall  for  appellant.  The  St.  Nicholas  Bank  was 
the  agent  of  the  Madison  Square  Bank  in  the  clearing  house, 
and,  as  such,  was  not  entitled,  after  the  insolvency  of  its 
principal  became  known  to  it,  to  pay  any  checks  drawn  upon 
the  latter,  and  was  not  bound  by  its  contract  or  by  the  rules 
of  the  clearing  house  to  make  such  payment.  {Overman  v. 
E.  a  Bank,  30  N.  J.  L.  61 ;  Jf.  N.  Bank  v.  Bam,k  of  Com- 
mxynwealth,  139  Mass.  517 ;  M.  Bank  v.  E,  Bank,  101  id. 
281 ;  Bank  of  North  America  v.  Bcmga,  106  id.  441 ;  M. 
Bank  v.  Thomson,  129  id.  438;  E.  Bank  v.  Bank  of  North 
America,  132  id.  147 ;  People  v.  S,  N  Bank,  77  Hun,  181 ; 
K  Z.  (6  r.  Co.  V.  Wilson,  139  N.  Y.  284;  Weber  v.  Bridg- 
man,  113  id.  600;  Mechem  on  Agency,  §  238;  Minnett  v. 
Forrester,  4  Taunt.  541 ;  Parker  v.  Smith,  16  East,  382  ;  In 
re  Daniels,  13  Nat.  Bank  Reg.  46 ;  Audenried  v.  Bentley,  8 
Allen,  302;  Paxton  v.  Cartney,  2  F.  &  F.  48;  Kay  v. 
Dewey,  7  Ad.  &  El.  409 ;  Metcalfe  v.  Wallace,  15  Gray,  210 ; 
NoUe  V.  DureU,  3  T.  R.  420 ;  Raisin  v.  CUrk,  41  Md.  158  ; 
O,  C.  Bank  v.  Warren,  18  Barb.  290 ;  C  Bank  v.  Varnum^ 
S  Lans.  90;  Dunham  v.  Dey,  13  Johns.  40;  Dunham  v. 
Gould,  16  id.  367;  N.  T.  K  Ins.  Co.  v.  Ely,  2  Cow.  420; 
Cayzer  v.  Taylor,  10  Gray,  410 ;  S.  Bank  v.  Bank  of  Repub- 
lic, 67  N.  Y.  458 ;  C.  E.  Bank  v.  N.  Bank,  91  id.  74 ;  FulUr 
V.  Robinson,  86  id.  306.)  Assuming  that  the  contract  between 
the  banks,  entered  into  in  January,  1891,  embodied  as  one  of  its 
terms  the  rules  of  the  clearing  house,  and  that  the  latter  called 
for  the  payment  by  the  St.  Nicholas  Bank  of  the  checks 
drawn  on  the  Madison  Square  Bank  after  its  insolvenc}^ 
became  known  to  the  former,  the  plaintiffs  are  entitled  to 
recover  in  this  action  on  the  theory  that  such  contract  involved 
the  creation  of  a  preference,  in  violation  of  section  48  of  the 
Stock  Corporation  Law.  {Cok  v.  M.  I.  Co.,  133  N.  Y.  164 ; 
Throop  V.  B.  L.  Co.,  125  id.  530 ;  Kin^sley  v.  F.  N.  Bank 
-of  Bath,  31  Hun,  329;  Robinson  v.  Bank  of  Attica,  21  N. 
Y.  409;  Gillette  V.  Phelps,  13  id.  119;  Brouwer  v.  Har- 
beck,  9  id.  593 ;  Coursey  v.  Morton,  132  id.  556.) 
SioKELS— Vol  CI.        22 
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William  Allen  Butler  for  respondent.  The  arrangement 
of  January,  1891,  between  the  Madison  Square  Bank,  the  St. 
Nicholas  Bank  and  the  New  York  Clearing  House  Association 
for  the  payment  by  the  St.  Nicholas  Bank,  through  the 
exchanges  of  the  clearing  house,  of  checks  drawn  on  the  Madi- 
son Square  Bank,  was  valid  and  legal,  and  the  contemporane- 
ous pledge,  pursuant  to  the  arrangement  and  an  incident 
thereof,  of  $100,000  of  bills  receivable  by  the  Madison  Square 
Bank  as  security  to  protect  the  St.  Nicholas  Bank  as  to  such 
payments,  constituted  a  valid  and  legal  pledge.  (Laws  of  1882^ 
chap.  409,  §§  186, 187  ;  Laws  of  1892,  chaps.  564,  687.)  There 
was  nothing  in  tlie  arrangement  of  January,  1891,  between 
the  two  banks  and  the  Clearing  House  Association,  nor  in 
the  agreement,  including  the  arrangement  that  the  Madison 
Square  Bank  should  keep  with  the  St.  Nicholas  Bank  $100,000 
of  bills  receivable  as  security,  which  was  in  violation  of  any 
provision  of  the  law  prohibiting  transfers  by  banks.  (  Wood 
V.  K  R.  Co,,  72  N.  Y.  196 ;  F.  C,  C,  Co,  v.  Murtaugh,  50 
id.  314  ;  Cameron  v.  Seaman,  69  id.  396,  401 ;  Health  Dept, 
V.  Knoll,  70  id.  530 ;  Stearns  v.  Gage,  79  id.  102,  107 ;  Shultz 
V.  Hoagland,  85  id.  464 ;  Grant  v.  Ifat  Banh,  97  U.  S.  80  ; 
Barhour  v.  Priest,  103  id.  293  ;  Wakernan  v.  Dalley,  51  N. 
Y.  27 ;  Chase  v.  Lord,  77  id.  1.)  The  relation  created 
between  the  Madison  Square  Bank  and  the  St.  Nicholas  Bank 
by  the  arrangement  of  January,  1891,  was  not  merely  that 
of  principal  and  agent.  It  was  a  contract  relation  and  created 
contractual  obligations,  binding  upon  both  banks  and  inuring 
to  the  benefit  of  all  the  members  of  the  Clearing  House  Asso- 
ciation, under  whose  constitution  and  rules  the  agreement  was 
made,  and  was  valid  and  binding  in  respect  to  the  provision 
that  it  should  continue  until  terminated  by  notice  to  take 
effect  after  the  exchanges  of  the  morning  following  the  giv- 
ing of  the  notice  should  be  completed.  {E.  S,  Bank  v.  Davis, 
142  N.  Y.  596.)  The  idea  was  advanced  at  the  trial  that  the 
contract,  although  valid  when  made  in  January,  1891,  wa& 
"  ambulatory,"  and  was  renewed  from  day  to  day  by  the  sub- 
stitution of  securities,  and  so  was  brought  under  the  operation 
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and  inhibition  of  the  Banking  Law  as  to  illegal  preferences^ 
This  is  untenable.  {Oook  v.  Tullis,  18  Wall.  332  ;  Clark  v. 
ladin,  21  id.  360.)  The  fact  of  the  insolvency  of  the  Madi- 
son Square  Bank,  whether  known  to  the  St.  Nicholas  Bank  or 
not,  worked  no  change  in  the  contract  relation  existing 
between  them.  {People  v.  Remington^  121  N.  Y.  328.)  The 
intervening  insolvency  and  closing  of  the  doora  of  the  Madi- 
son Square  Bank  between  the  time  of  the  giving  of  the  notice 
by  the  St.  Nicholas  Bank  on  August  8,  1893,  and  the  com- 
pletion of  the  exchanges  through  the  clearing  house  on  the 
morning  of  August  9,  1893,  did  not  in  any  way  invalidate  the 
payments  made  by  the  St.  Nicjiolas  Bank  in  performance  of 
its  contract  of  the  checks  paid  in  the  exchanges  through  the 
clearing  house  on  the  morning  of  August  9,  1893.  (Stock 
Corporation  Law,  §  48.)  The  holders  of  the  several  checks 
drawn  against  funds  in  the  Madison  Square  Bank  by  depositors 
and  delivered  to  the  third  parties  who  deposited  them  in  other 
banks  and  collected  them  through  the  clearances  of  August 
9,  1893,  were  entitled  to  such  payment  and  to  the  benefit  of 
the  protection  afforded  by  the  securities  held  by  the  St. 
Nicholas  Bank.  (  Watts  v.  Shipman,  21  Hun,  598  ;  People 
V.  M,  dk  M,  Bank,  T8  N.  Y.  269  ;  People  v.  S.  JST.  Bank,  7T 
Hun,  159.) 

Gray,  J.  The  St.  Nicholas  Bank  claims  the  right  to  apply  the 
securities  and  moneys  theretofore  deposited  with  it  by  the  Madi- 
son Square  Bank  towards  the  reimbursement  of  its  payments, 
or  clearances,  of  the  latter's  checks  on  the  morning  of  August 
9th,  1893.  With  respect  to  that  claim  the  proposition  of  the 
plaintiffs  is  twofold.  They  say  that  rule  25  of  the  clearing  house 
did  not  require  tjie  Saint  Nicholas  Bank  to  clear  the  checks 
drawn  on  the  Madison  Square  Bank,  presented  after  it  became 
aware  of  the  insolvency  of  the  latter,  and  that  such  insolvency 
terminated  the  relation  of  clearing  house  agent  and  rendered 
any  payments  made  unauthorized ;  or,  if  the  clearing  house 
rule  is  susceptible  of  the  interpretation  that  it  required 
the  Saint   Nicholas   Bank   to   honor    checks   drawn  on   the 
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Madison  Square  Bank  after  its  insolvency  became  known 
to  it,  the  contract  between  the  banks,  in  so  far  as  it 
contemplated  such  payment  and  the  use  of  the  securities 
of  the  Madison  Square  Bank  to  secure  the  advances  made  by 
the  Saint  Nicholas  Bank,  was  an  illegal  preference  under  the 
statute.  The  controversy  must  turn,  in  my  opinion,  upon  the 
nature  of  the  relation  which  existed  between  the  two  banks  in 
question  and  the  clearing  house  and  upon  what  was  the  extent 
of  the  obligation  entailed  upon  the  St.  Nicholas  Bank,  in 
engaging  to  receive  and  to  clear  checks  drawn  upon  the  Madi- 
son Square  Bank,  when  presented  through  the  clearing  house. 
J'or  the  plaintiffs  it  is  argued  that,  as  between  the  Madison 
Square  Bank  and  the  St.  Nicholas  Bank,  the  relation,  simply, 
of  principal' and  agent- was  created  and,  therefore,  upon  the 
insolvency  of  the  former  becoming  known,  on  the  morning  of 
the  day  when  clearances  of  the  previous  day's  checks  were  to 
be  effected,  that  the  latter  bank  was  not  entitled  to  pay  checks 
drawn  upon  the  former  bank.  But  I  think  to  view  the  rela- 
tion as  such  is  altogether  incorrect  and  unwarranted  by  the 
facts.  In  a  certain  and  limited  sense  the  St.  Nicholas  Bank, 
of  course,  would  act  as  an  agent,  in  clearing  and  paying  checks 
drawn  upon  the  Madison  Square  Bank.  That,  however,  was 
a  mere  feature  of  that  larger  contractual  relation,  into  which 
the  two  banks  had  entered  with  the  Clearing  House  Associa-* 
tion,  and  which  characterized  all  their  dealings.  The  agreement 
of  January,  1891,  was  one  to  which  there  were  three  parties; 
each  of  which  was  moved  to  enter  into  it  by  a  legitimate  consid- 
eration. The  Madison  Square  Bank  acquired  tlie  very  substan- 
tial advantages,  which  the  members  of  the  Clearing  House  Asso- 
ciation enjoyed,  in  the  increased  convenience,  dispatch  and 
safety  of  banking  transactions.  The  St.  Nicholas  Bank  acquired 
AdvantBge,  benefit  and  a  protection  by  the  deposit  of  collat- 
eral securities  to  the  amount  of  $100,000  and  of  the  cash, 
required  to  be  made  by  the  Madison  Square  Bank.  The  cash 
deposit  was  to  be  free  of  interest  and  maintained  at  a  daily  bal- 
ance of  $50,000.  The  members  of  the  Clearing  House  Associ- 
ation, in  extending  to  the  Madison  Square  Bank  the  right  to 
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have  its  checks  cleared  and  paid  through  one  of  its  memberay 
were  assured  that  all  checks  presented  would  be  paid  up  to,  and 
including,  the  day  following  the  giving  of  notice  by  the 
St.  Nicholas  Bank  of  the  termination  of  the  arrangement 
between  itself  and  the  Madison  Square  Bank.  The  learned 
referee  very  correctly  defines  the  arrangement  between  tlies& 
two  banks  and  the  clearing  house  as  constituting  a  tripartite 
agreement  upon  ample  consideration,  for  the  mutual  benefit 
of  all  the  parties  who  entered  into  it.  That  agreement  pro- 
vided for  the  length  of  its  duration ;  for  the  maintenance  at 
all  times  of  the  stipulated  security  to  protect  the  St.  Nicholas 
Bank  and  bound  that  bank  to  receive  and  pay  the  checks 
drawn  upon  the  Madison  Square  Bank  as  it  would  its  own. 

The  St.  Nicholas  Bank  could  only  agree  and  arrange  to 
clear  for  the  Madison  Square  Bank,  in  accordance  with  con- 
ditions imposed  by  the  constitution  and  rules  of  the  Clearing 
House  Association ;  and  an  essential  condition  was  that  the 
arrangement  could  not  be  discontinued,  nor  should  its  liability 
cease,  until  after  the  completion  of  the  exclianges  of  the 
morning  next  following  the  receipt  of  a  notice  of  discontinu- 
ance. There  was  nothing  in  such  a  provision  of  the  consti- 
tution of  the  clearing  house,  which  was  objectionable,  legally 
speaking,  or  otherwise.  It  was  perfectly  competent  for  the 
banks  to  form  themselves  into  this  voluntary  association  and 
to  agree  that  they  should  be  governed  by  a  constitution  and  by 
rules.  When  adopted,  they  oipressed  the  contract  by  which 
each  member  was  bound  and  which  measured  its  rights,  duties 
and  liabilities.  {Belton  v.  Ilatoh^  109  N.  Y.  593.)  If  not  in  con- 
flict with  rules  of  law,  they  must  be  awarded  that  effect  which 
is  always  accorded  to  the  deliberate  engagements  of  parties. 
The  provisions  of  section  25  of  the  constitution  of  the  Clearing 
House  Association  were  designed  as  a  security  and  a  protection 
for  the  members,  in  the  event  mentioned.  When  the  Madison 
Square  Bank  made  its  arrangement  witli  the  St.  Nicholas  Bank 
and,  also,  made  compliance  with  the  terms  of  the  demand  of 
the  clearing  house  circular,  I  think  it  is  clear  tliat  a  definite 
contractual  relation  was  at  once  created  between  the  three 
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parties;  whose  provisions  and  relative  engagements  were 
effectually  defined  and  controlled  by  the  constitution  and 
rules  of  the  clearing  house,  in  so  far  as  they  touched  the  pro- 
posed clearances  of  checks.  The  contract,  which  bound  the 
members  of  this  voluntary  association  of  banks  and  regulated 
their  duties,  rights  and  liabilities,  permitted  tlie  representation 
of  an  outside  bank,  tlirough  a  member ;  provided  that  mem- 
ber assumed  a  liability,  which  should  not  cease,  until  tlie  com- 
pletion of  clearances  on  the  morning  next  after  its  notice  of 
a  discontinuance  was  given.  That  liability,  so  exactly  pro- 
vided for,  is,  however,  sought  to  be  limited  to  cases,  where 
insolvency  has  not  supervened,  as  to  the  non-member  bank. 
If  the  relation  here  was  strictly  that  of  an  agent  acting  for  a 
principal  the  question  might  be  a  serious  one ;  but  even  then 
much  might  be  said  in  favor  of  the  liability  which  the  agent 
had,  with  the  assent  of  the  principal,  assumed.  That,  how- 
ever, was  not  the  relation.  The  Madison  Square  Bank  was  a 
<;ontracting  party  in  an  agreement,  to  which  the  other  parties 
were  the  St.  Nicholas  Bank  and  the  Clearing  House  Associa- 
tion, and  it  had  accepted  and  had  become  bound  by  provisions 
in  the  latter's  constitution  and  rules.  That  agreement  was 
entered  into  at  a  time  when  it  was  perfectly  competent  to 
make  it  and  its  duration  was  fixed  by  section  25  of  the  con- 
stitution of  the  clearing  house.  As  the  respondent's  counsel 
says,  every  bank  entitled  to  the  payment  of  checks  sent  by  it 
through  the  exchanges  of  the  clearing  house,  in  due  course, 
had  a  right  to  rely  upon  the  liability  of  any  other  bank 
clearing  for  the  non-member  and  unless  this  liability  con- 
tinued definitely  and  up  to  a  certain  period,  the  liability 
of  the  clearing  bank  would  not  be  fixed  and  enforcible. 
Here,  the  effect  of  the  constitution  and  rules  of  the 
clearing  house  upon  the  agreement  was  as  though  it 
liad  been  stated,  in  so  many  words,  that  it  should  com- 
mence upon  January  13th,  1891,  and  should  be  at  an 
end  on  August  9th,  1893,  after  the  clearances  of  that 
day  had  been  completed.  What  was  there  in  the  agreement 
and  its  incidents,  which  contravened  any  rule  of  law  or  of 
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policy  ?  Tlie  plaintiffs  say  that  the  effect  is  to  give  an  illegal 
preference  under  the  statute ;  which,  it  is  meant,  would  be 
accomplished  by  the  payment  of  checks,  after  the  insolvency 
of  the  non-member  bank  is  known,  and  by  the  use  by  the 
clearing  bank  of  the  deposited  securities  in  reimbursement 
thereof.  To  that  I  cannot  agree.  The  statute  referred  to  is 
the  State  Corporation  Law  (Chap.  687,  Laws  of  1892); 
which,  in  section  forty-eight,  contains  previously-existing  pro- 
visions of  the  Banking  Law  of  this  state.  The  provisions  of 
the  section  forbid  the  assignment  or  transfer  of  any  property, 
"  when  the  corporation  is  insolvent,  or  its  insolvency  is  immi- 
nent, with  the  intent  of  giving  a  preference  to  any  particular 
creditor  over  other  creditors  of  the  corporation."  This  pro- 
vision has  no  application  to  such  a  case  as  this ;  where,  at  the 
time  when  the  arrangement  was  made  with  the  St.  Nicholas 
Bank,  the  Madison  Square  Bank  was  solvent.  It  would  be 
absurd  to  speak  of  the  agreement  of  January,  1891,  as  hav- 
ing been  made  in  contemplation  of  future  insolvency,  or  with 
the  intent  to  give  a  preference  to  any  creditor  of  the  Madison 
Square  Bank.  If  there  is  any  presumption  respecting  the 
business  engagements  of  going  concerns,  it  is  that  they  will 
be  fulfilled  ;  aud,  when  security  is  exacted,  it  is  as  a  business 
precaution,  to  compel  exact  and  prompt  performance,  leather 
than  a  provision  in  contemplation  of  insolvency.  If  it  were 
otherwise,  business  transactions,  which  have  for  their  subject 
the  accommodation  of  one  corporation  by  another,  in  the  loan 
of  money,  or  the  extension  of  credit,  would  be  seriously  embar- 
rassed, if  not  checked.  The  statute  recognizes  the  right  of  a 
banking  corporation  to  transfer  promissory  notes,  or  evidences 
of  debt,  received  in  the  transaction  of  its  ordinary  business,  to 
purchasers  for  a  valuable  consideration  and  it  may  lawfully  do 
60  in  pledge  to  secure  its  creditor,  when  it  is  in  a  condition  of 
solvency.  The  deposit  of  securities  made  by  the  Madison 
Square  Bank  with  the  St.  Nicholas  Bank  constituted  a  lawful 
pledge  of  its  assets,  to  protect  the  former  against  any  possible 
loss  in  undertaking  to  clear  and  pay  all  checks  drawn  upon 
the  latter  and  sent  through  the  clearing  house     The  invalidity 
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of  a  transfer  or  assignment  of  property  by  a  banking  corpo- 
ration, under  the  Banking  Law,  is  where  it  has  been  made 
while  in  a  condition  of  insolvency,  or  in  contemplation  of  it, 
and  with  the  '*  intent "  of  giving  a  preference.  The  "  intent " 
must  exist  and  be  inferable  to  vitiate  the  transaction.  In  this 
connection,  our  recent  decision  in  Elmira  Scuoinga  Bank  v. 
Davis  (142  N.  Y.  590)  may  be  referred  to ;  where  the  ques- 
tion involved  was  whether  the  preference  given  to  savings 
bank  deposits  by  the  State  Banking  Law  was  in  contravention 
of  the  United  States  National  Banking  Law ;  which  avoids 
transfers,  or  assignments,  or  deposits,  made  with  a  view  to 
prefer  a  creditor.  It  was  there  said,  and  the  observation  is 
applicable  here,  that  "  it  is  the  voluntary  act  of  the  national 
bank,  in  contemplation  of  its  insolvency  and  with  the  view  of 
tlien  preventing  the  ratable  application  of  its  property,  which 
is  avoided  by  the  national  law.  In  the  present  case,  while  a 
going  concern,  it  entered  into  an  engagement  with  the  savings 
bank,  which  the  state  law  required  and  regulated;  wliich 
vested  in  the  latter  superior  rights  or  equities,  and  whicli,  in 
the  possible  event  of  future  insolvency,  would  give  to  it  a 
prior  claim  to  payment  from  the  assets.  When  that  event 
happened  and  the  receiver  was  appointed,  he  took  over  the 
property  of  the  insolvent  concern,  as  trustee  for  its  creditoi*s 
and  shareholders,  under  tlie  same  conditions  as  the  bank  held 
it  and  subject  to  the  right  of  this  plaintiff  to  l)e  first  paid  in 
full,  before  other  creditors  were  paid."  So  I  say  here,  the 
plaintiffs,  upon  becoming  vested  as  receivers  with  the  prop- 
erty of  the  insolvent  Madison  Square  Bank,  held  it  subject  to 
all  riglits  lawfully  acquired  and  to  all  superior  equities; 
among  which  was  the  right  of  the  St.  Nicholas  Bank,  by 
virtue  of  an  agreement,  valid  in  its  inception  and  at  all  timef^, 
to  apply  the  securities  in  its  possession  in  reimbursement  of 
its  payments  of  checks  presented  through  the  clearing  house 
on  the  morning  of  August  9th,  1893 ;  payments  which  it  was 
obliged  to  make,  as  well  by  the  rule  of  commercial  honor,  as 
by  force  of  the  obligations  imposed  by  the  constitution  and 
rules  of  the  clearing  house.     Nor  do  the  cases  of  Overman  v. 
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The  Bank.,  (30  N.  J.  L.  61)  and  Merchant  Bank  v.  Bank 
of  Commonioealth  (139  Mass.  518),  referred  to,  touch 
this  question  of  the  obligation  of  the  clearing  bank  under  the 
constitution  and  rules  of  the  clearing  house  and  with  refer- 
ence to  which  the  non-member  had  contracted  —  a  distinction 
recognized  in  the  Overman  case  cited. 

The  plaintiff's  counsel  suggests  a  possible  illustration  of  the 
effect  of  the  construction,  which  is  given  to  this  section  of  the 
clearing  house  constitution.  He  says,  all  the  creditors  of  the 
Madison  Square  Bank,  becoming  aware  of  its  insolvency, 
might  have  drawn  checks  upon  their  deposits  and,  if  they  suc- 
ceeded in  getting  them  presented  by  clearing  house  banks,  the 
St.  Nicholas  Bank  would  have  been  compelled  to  pay  them,  ta 
its  possible  ruin.  The  illustration,  however,  proves  nothing.. 
That  may  be  said  to  have  been  a  risk  assumed  by  the  St.. 
Nicholas  Bank ;  but  very  much  of  the  business  of  the  land,  and 
especially  that  portion  which  is  done  in  Wall  street,  is  con- 
ducted upon  faith  and  experience  has  shown  that  it  has  not,  in 
the  main,  been  misplaced.  For  such  a  contingency  as  coiinsel 
suggests,  it  was  necessary  that  the  officers  of  the  Madison 
Square  Bank  should  have  been  parties  to  an  immoral  and  ille- 
gal scheme.  The  St.  Nicliolas  Bank  must  be  deemed  to  have 
contemplated  and  to  have  assumed  every  risk,  in  undertaking 
to  become  responsible  for  the  Madison  Square  Bank,  and  to 
have  exercised  such  reasonable  judgment  in  doing  so,  and  to 
have  taken  such  security  against  loss  therein,  as  the  practical 
observation  and  the  business  experience  of  its  officers 
suggested. 

The  conclusic»n  I  have  reached  is  that  the  insolvency  of  the 
Madison  Square  Bank  did  not  excuse  the  St.  Nicholas  Bank 
from  the  performance  of  its  obligations  towards  the  clearing 
house  banks.  What  ratlier  emphasizes  the  interest  in  the 
question  of  the  right  of  the  St.  Nicholas  Bank  to  clear  and 
pay,  on  August  9th,  1893,  all  the  checks  drawn  upon  the 
Madison  Square  Bank  and  presented  by  clearing  house 
banks,  is  the  fact  that  there  were  four  checks,  exceeding  in 
the  aggregate  the  sum  of  $300,000  which  were  drawn 
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under  soraewliat  peculiar  circumstances.  I  may  refer  to 
two  of  them,  aggregating  $250,000,  which  were  drawn  by  Mr. 
Danforth,  then  state  treasurer,  on  August  8th,  1893,  who  had 
lieard  enough,  in  some  way,  to  take  alarm  at  the  situation  of 
the  Madison  Square  Bank  with  which  were  state  funds  on 
deposit.  He  arranged  to  deposit  them  with  the  Manhattan 
Trust  Company,  which  kept  accounts  with  the  Chase  and  the 
Continental  National  Banks  and  had  its  checks  cleared 
through  them.  The  two  checks  were  handed  into  the  two 
banks,  at  a  little  before  ten  o'clock  of  the  morning  of  August 
9th,  1893,  and  were  at  once  sent,  with  all  other  cheeks,  to  the 
clearing  house,  where  the  business  of  clearances  commences 
to  be  transacted  at  ten  o'clock.  The  evidence  conclusively 
shows  that  there  was  nothing  unusual  in  this  transaction.  It 
is  the  general  and  invariable  custom  of  the  banks  in  Kew 
York  city  to  pass  all  checks,  dated  upon  the  previous  day  and 
received  between  ten  o'clock  of  that  day  and  ten  o'clock  in 
the  morning  of  the  day  following,  by  hand,  or  by  mail, 
through  the  clearing  house  with  the  clearances  of  that  morn- 
ing. Checks  may  come  in  the  morning  by  mail,  or  may  be 
brought  in  by  local  depositors,  before  ten  o'clock  and  it  is 
considered  to  be  regular  and  in  the  exercise  of  business  pru- 
dence to  have  them  cleared  as  promptly  as  the  rules  allow. 
In  this  case  there  is  nothing  to  show  that  the  officers  of  the 
Madison  Square  Bank  knew  of  the  manner  in  which  the  state 
treasurer's  checks  were  deposited  for  payment  by  the  Man- 
hattan Trust  Company,  or  that  they  had  anything  to  do  wiih 
their  drawing.  It  appears  that  that  company  acted  in  good 
faith  in  the  matter  and  Mr.  Waterbury,  its  president,  testified 
that  there  was  nothing  unusual,  or  contrary  to  the  usual  course 
of  business,  in  getting  Mr.  Danforth's  checks  put  promptly 
through  the  clearing  house  that  morning  and  it  is  difficult  to 
see  how  it  would  be  material,  if  it  was  otherwise.  As  to  the 
two  banks,  which  acted  for  the  trust  company,  they  appear  to 
have  merely  performed  their  duty  to  their  depositor  in  passing 
the  checks  severally  through  the  clearing  house.  Nor  can  it 
be  pretended  that  the  St.  Nicholas  Bank  had  any  knowledge 
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or  notice  respecting  these  checks,  or  any  of  the  checks, 
which  it  paid  in  its  clearances  of  August  9th.  Its  officers 
had  no  knowledge  of  the  insolvency  of  the  Madison 
Square  Bank  until  that  morning.  Its  notices  of  the  day 
previous  to  the  various  banks,  that  it  would  no  longer  con- 
tinue to  clear  for  the  Madison  Square  Bank,  were  based  on  a 
dissatisfaction  with  its  failure  to  keep  good  its  promised  daily 
cash  balance  of  deposits.  Until  the  clearing  house  com- 
mittee completed  its  examination  of  the  condition  of  the 
latter  bank,  in  the  afternoon  of  the  eighth  of  August,  it  was 
not  known  how  it  stood.  The  time  was  one  of  great  excite- 
ment and  of  a  distrust  in  financial  circles,  which  cast  its 
shadow  over  many  banks,  and  a  bank,  to  justify  being  assisted 
by  the  associated  banks,  must  show  itself  to  possess  sufficient 
resources  in  the  possession  of  assets  of  real  value.  The  atten- 
tion of  the  clearing  house  committee  being  called  to  the 
Madison  Square  Bank,  their  examination  resulted  in  the 
advice  that  it  should  suspend.  They  did  not  decide  as  to  the 
solvency  of  the  bank.  It  might  resume,  if  it  succeeded  in 
making  such  arrangements  as  would  put  it  in  the  possession 
of  funds  by  realization  upon  its  assets.  However  that  might 
be,  the  bank  decided  not  to  open  its  doors  on  the  following 
morning.  It  was  affirmatively  testified  to  by  the  cashier  of 
tlie  St.  Nicholas  Bank  that  they  had  no  suspicion  of  the  ina- 
bility of  the  Madison  Square  Bank  to  continue  its  business, 
when  sending  out  notices  to  other  banks;  but  thought  it 
unsafe  to  continue  clearing  for  it,  in  view  of  its  past  conduct. 
If  the  evidence  showed  any  knowledge  in  the  St.  Nicholas 
Bank  as  to  the  particular  checks,  as  to  which  so  much  has 
been  urged  and  which  it  paid  in  the  clearances  of  the  morning 
of  August  9th,  or  if  it  had  such  notice  concerning  the  designs 
of  their  drawers  as  to  make  it  an  abettor  in  an  unlawful 
scheme  to  obtain  a  preference  over  other  creditors,  a  very 
diflFerent  question  would  be  presented.  But  there  was  nothing 
whatever  to  charge  it  with  any  knowledge,  or  notice,  and  aU 
the  evidence  goes  to  prove  that  it  acted  in  perfect  good  faith ; 
and  that  being  so  and  its  payment  of  checks,  passing  through 
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the  clearing  house  on  the  morning  of  -August  9th,  having 
been  made  in  discharge  of  the  liability  resting  upon  it, 
under  the  constitution  and  rules  of  the  association,  it 
not  only  could  not,  but  it  should  not,  be  made  to  suffer 
a  loss.  The  knowledge  possessed  by  it  in  common  witli 
the  public,  in  the  morning  of  August  9th,  did  not  change  ita 
position,  nor  affect  its  liability.  The  presumption  was  that 
every  check  presented  at  the  morning's  clearances  was  held 
for  value  and  it  was  for  the  plaintiffs  to  rebut  that  presump- 
tion and  to  show  that  the  banks  presenting  checks  were  not 
acting  in  good  faith  in  what  they  did,  but  merely  as  agents 
for  the  drawers  in  obtaining  the  funds  drawn  against.  They 
failed  to  do  so.  More  than  that,  the  evidence  established  the 
contrary,  except  in  the  possible  instances  of  the  two  checks 
drawn  by  the  Uhlmans ;  which  were  two  of  the  four  checks  I 
mentioned  as  taking  the  clearances  of  August  9th,  1893,  out 
of  the  ordinary.  I  deem  it  unnecessary  to  discuss  the  facts 
respecting  them.  The  St.  Nicholas  Bank  was  in  no  respect 
more  informed  about  their  making,  or  their  collection,  than  it 
was  about  the  other  checks.  If  there  was  anything  irregular 
concerning  them,  I  agree  with  the  learned  referee  that  the 
question  would  affect,  not  the  St.  Nicholas  Bank,  but  the  right 
of  the  bank  which  presented  them  to  hold  their  proceeds.  If 
we  leave  out  of  consideration  the  two  Uhlman  checks,  the  bal- 
ance of  account  is  still  against  the  plaintiffs  and  their  action 
would  have  to  fail  any  way. 

For  these  reasons,  as  for  those  which  were  well  expressed 
by  the  very  learned  referee  and  with  which  they  are  in  har- 
mony, I  think  the  judgment  below  was  right  and  I  advise  its 
affirmance  here. 

All  concur,  except  Andrews,  Ch.  J.,  and  Peckelim,  J.„ 
dissenting. 

Judgment  affirmed^ 
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Haskell    H.  Mabks,  by   Gaardian,    etc.,   Respondent,    v. 
Rochester  Railway  Company,  Appellant. 

Defendant  operated  a  single-track  street  railroad,  using  one-horse  cars  in 
charge  of  a  single  employee,  who  acted  as  conductor  and  driver.  The 
cars  passed  each  other  by  means  of  switches.  The  rear  platform  of 
each  car,  where  passengers  enter,  is  two  feet  narrower  than  the  distance 
between  the  rails;  at  the  rear  of  this  platfoim  is  a  dash  half  its  width  and 
about  thirty  inches  high.  The  brake  is  in  front  of  the  driver's  platform. 
Two  cars  met  in  a  space  between  two  switches;  in  order  to  take  one  of 
them  back  to  a  switch  the  horse  was  unhitched  and  the  driver  called 
upon  plaintiff,  a  boy  about  eleven  years  old,  to  take  the  reins;  he  drove 
the  horse  around  to  the  rear  of  the  car,  and  after  the  whiffletree  was 
attached  took  his  place  on  the  rear  platform,  and  by  direction  of  the 
driver  started  the  horse,  the  driver  taking  his  place  on  the  front  platform 
to  manage  the  brake.  Some  boys  in  the  car,  frightened  by  the  driver, 
who  ordered  them  to  get  off  the  cur,  and  hurrying  to  get  off  from  the  plat- 
form on  which  plaintiff  was  standing,  pushed  him  therefrom  and  he  was 
injured.  In  an  action  to  recover  damages  the  only  specification  of  neg- 
ligence in  the  complaint  was  that  the  platform  was  unsafe  upon  which 
to  place  a  boy  of  plaintiff's  age  to  perform  the  duties  imposed  on  him, 
and  upon  the  trial  the  question  of  negligence  was  confined  to  this  point. 
Held,  that  the  emergency  authorized  the  driver  to  employ  outside  assist- 
ance; but  that  there  was  no  reasonable  ground  for  holding  that  the  rear 
platform  was  an  unsafe  place  to  put  the  plaintiff,  or  that  there  was  any 
negligence  in  placing  him  upon  it  to  drive  the  horse;  and  so,  that  the 
question  was  improperly  submitted  to  the  jury. 

The  General  Term,  in  reversing  an  order  granting  a  new  trial,  held  that 
the  verdict  could  stand  upon  the  ground  of  negligence  of  the  driver  in 
driving  the  boys  from  the  car  when  in  motion.  Held,  error;  that  as  this 
was  not  presented  to  the  jury,  and  they  were  not  permitted  to  consider 
it,  the  verdict  could  not  be  sustained  on  that  ground;  that  if  sustainable 
it  must  be  sustained  on  the  ground  upon  which  the  case  was  submitted. 

Marfu  V.  Boehester  R  Co.  (77  Hun,  77),  reversed. 

(Argued  April  30,  1895  ;  decided  May  21, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon  an 
order  made  March  27, 1894,  which  reversed  an  order  granting  a 
new  trial  and  ordered' judgment  on  a  verdict  in  favor  of  plaintiff. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  through  the  alleged  negligence  of 
defendant,  a  street  railway  corporation. 


182  Marks  v.  R.  R  Co.  [May, 

Statement  of  case.  [Vol.  146. 

The  plaintiflf,  at  the  time  a  boy  of  eleven  years  and  four 
months  of  age,  was  run  over  by  one  of  the  cars  of  defendant 
upon  St.  Joseph  street  in  the  city  of  Rochester,  N.  Y.,  upon 
the  23rd  day  of  February,  1892,  in  consequence  of  which  his 
leg  was  crushed  so  as  to  require  amputation. 

The  hue  of  the  defendant's  road  upon  St.  Joseph  street,  at 
that  time,  was  a  single-track  line,  the  cars  meeting  and  passing 
each  other  by  means  of  switches  placed  at  intervals.  The  cars 
in  use  were  one-horse  cars  in  charge  of  a  single  employee,  who 
was  at  the  same  time  driver  and  conductor.  His  position  was 
in  an  inclosed  platform  in  front  of  the  car.  The  brake  was 
at  the  front  of  that  platform.  The  entrance  for  passengers 
was  by  means  of  a  narrow  platform  open  at  the  sides  at  the 
rear  end  of  the  car.  The  rear  platform  was  three  feet  four 
inches  wide.  At  the  end  was  a  dash  about  twenty  inches 
wide  and  about  thirty  inches  in  height  with  a  rounded 
top.  The  platform  was  ten  inches  below  the  floor  of 
the  car  and  fourteen  inches  above  the  rail.  The  distance 
between  the  rails  upon  which  the  car  ran  was  four  feet  eight 
and  a  half  inches  inside.  The  rails  themselves  were  about 
four  inches  wide,  so  that  from  the  outside  of  one  rail  to  the 
outside  of  the  other  was  upwards  of  five  feet  four  inches. 
The  body  of  the  car  was  seven  feet  two  and  a  half  inches  wide 
at  the  widest  part.  The  length  of  the  car  was  sixteen  feet 
two  and  a  half  inches,  including  platforms.  These  measure- 
ments show  that  the  guard  upon  the  back  of  the  rear  platform 
protected  just  half  of  the  space,  leaving  an  unprotected  space 
of  ten  inches  upon  each  side ;  that  the  platform  itself  was  two 
feet  narrower  than  the  distance  between  the  rails,  leaving  an 
open  space  of  one  foot  on  either  side  unprotected  from  the 
wheels ;  that  the  body  of  the  car  was  nearly  four  feet  wider 
than  the  platform,  so  that  there  was  an  extension  of  the  side 
of  the  car  nearly  two  feet  upon  each  side  beyond  the  edge  of 
the  platform. 

Upon  the  day  in  question  the  plaintiff  was  chopping  ice 
upon  the  sidewalk  iu  front  of  his  father's  house  on  St.  Joseph 
street,  when  his  attention  was  attracted  by  the  approach  of  two 
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fetreet  cars  of  the  defendant  from  opposite  directions  upon  the 
single  track  in  that  street.  The  nearest  switch  was  some  dis- 
tance south.  After  considerable  altercation  between  the 
drivers,  it  was  decided  between  them  that  the  one  who  had 
come  from  the  south  should  go  back  to  the  switch.  To  go 
back  to  the  switch  it  was  necessary  to  hitch  the  horse  to  the 
rear  end  of  the  car  and  pull  the  car  backward  to  the  switch. 
To  do  this  required  two  persons,  one  to  drive  and  the  other  to 
manage  the  brake.  The  driver  thereupon  called  to  the  plain- 
tiflE  and  told  him  to  come  and  take  the  lines.  The  plaintiflE 
drove  the  horse  around  the  car,  and  after  the  whiffletree  was 
fastened  to  the  rear  end  of  the  car,  he  got  upon  the  rear  plat- 
form, and  the  driver  told  him  to  go  ahead,  he  himself  going 
back  to  manage  the  brake.  After  the  car  had  proceeded  a 
short  distance,  a  number  of  other  boys  jumped  upon  the  car 
and  some  of  them  got  in  the  car  and  started  to  swing  the 
car  by  dancing.  The  driver  hallooed  for  the  boys  to  get 
oflE.  At  this  time  the  car  was  moving,  the  liorse  being 
on  a  trot.  They  did  not  do  so,  and  he  hallooed  again,  and 
stamped  his  foot,  and  made  a  rush  or  feint  as  though  he 
were  coming  through  the  car  to  drive  them  off,  at  which  the 
boys  took  fright,  and  scrambled  off  the  car  as  fast  as  they  could, 
and  in  doing  so  pushed  the  plaintiff  off  the  platform.  lie  was 
thrown  under  the  car,  and  received  tlie  injuries  complained  of. 
The  father  and  mother  of  the  plaintiff  knew  nothing  of  his 
employment  to  drive  the  car,  and  did  not  consent  thereto.  The 
evidence  is  undisputed,  the  defendant  offering  no  evidence 
whatever  upon  the  second  trial. 

The  defendant  moved  for  a  non-suit  upon  various  grounds, 
and  took  exceptions  to  the  charge  of  the  court  and  refusals  to 
charge  as  requested. 

The  jury  found  a  verdict  for  the  plaintiff  for  $7,000. 

Further  facts  are  stated  in  the  opinion. 

Charles  J.  Bissell  for  appellant.  The  trial  court  erred  in 
denying  the  defendant's  motion  for  a  non-suit.  {^Church  v.  C, 
N,  i&  a  r.  li,  E.    Co.,  6  Law.  Eep.  861 ;  Degg  v.  J/.  B. 
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Co.,  1  II.  &  N.  773 ;  Everhart  v.  T.  E.  <&  R.  7?.  Co.,  78  Ind, 
292 ;  Osborne  v.  K,,  etc.,  R.  R.  Co.,  68  Maine,  49 ;  Baratow 
V.  0.  C.  R.  R.  Co.,  143  Mass.  535 ;  N.  0.  R.  R.  Co.  v. 
Hm^ison,  48  Miss.  112 ;  Flower  v.  P.,  etc.,  R.  Co.,  69  Penn. 
St.  210 ,  A.T.&  S.  K  R.  R.  Co.  v.  LindUy,  6  Law.  Rep. 
Ann.  646 ;  Beach  on  Neg.  438 ;  2  Thompson  on  Neg.  1040 ; 
Bradley  v.  N.  Y.  C  R.  R.  Co.,  62  N.  Y.  99 ;  Fl(mer  v.  P. 
R.  R.  Co.,  99  Penn.  St.  210;  Reynolds  v.  N.  Y.  C.  <&  H. 
R.  R.  R.  Co.,  58  N.  Y.  248;  Wenddi  v.  N.  Y.  C.  <6  H. 
R.  R.  R.  Co.,  91  id.  420 ;  Tucker  v.  N.  Y.  C.  <&  IT.  R.  R. 
R.  Co.,  124  id.  308 ;  Boswell  on  Civil  Liability  for  Personal 
Injuries,  134,  145 ;  Whart.  on  Neg.  §§  73-155 ;  Dugan  v. 
C.  T.  Co.,  56  N.  Y.  1 ;  Tutein  v.  Hurley,  98  Mass.  211.) 
The  trial  court  erred  in  refusing  to  charge  the  jury  in  accord- 
ance with  the  request  of  the  defendant's  counsel,  and  the 
exception  to  such  refusal  was  well  taken.  This  request  was 
predicated  upon  the  assumption  that  the  jury  should  find 
upon  the  questions  of  fact  submitted  to  them  by  tlie  court, 
that  there  was  no  reasonable  necessity  for  the  employment  of 
any  one  to  assist  the  driver ;  that  if  there  existed  no  such 
necessity,  then  the  defendant  was  not  responsible  for  the 
subsequent  consequences  to  the  plaintiff.  {Pinley  v.  H.  E. 
R.  Co.,  64  Hun,  373;  Wilton  v.  M.  R.  R.  Co.,  107  Mass. 
108;  125  id.  130.)  Assuming  that  tlie  emergency  existed, 
and  the  driver  was  authorized  to  employ  assistance  and  did 
employ  the  plaintiflE,  if  they  then  became  co-servants  and  the 
plaintiflE  was  injured  solely  by  reason  of  the  negligence  of  his 
co-servant,  then  there  can  be  no  recovery,  and  the  question 
whether  the  plaintiff  was  or  was  not  a  fit  and  proi:)er  person 
for  the  employment  does  not  enter  into  the  inquiry.  {Flower 
V.  P.  R,  R.  Co.,  99  Penn.  St.  210.) 

Eugene  Van  Yoorhis  for  respondent.  If  the  driver  had 
authority,  implied  or  otherwise,  to  call  in  assistance,  it  was  a 
matter  in  his  discretion  and  judgment,  as  to  whom  he  should 
call  upon,  and  any  mistake  made  by  him  in  the  exercise  of 
that  discretion  was  a  mistake  of  the  master.     For  the  purpose 
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of  obtaining  assistance  in  the  performance  of  the  master's 
duty  he  was  the  master ;  it  was  the  duty  of  the  defendant  to 
employ  competent  persons  for  the  transaction  of  its  business. 
It  must  expect  to  suffer,  if  it  sees  fit  to  retain  careless  and 
reckless  drivers  in  its  employ.  {FUJee  v.  B.  <&  A,  H.  H.  Co,f 
53  N.  Y.  549 ;  Bay  v.  B,  C.  li.  R.  Co.,  12  Hun,  438 ;  76  N. 
Y.  593.)  Whenever  there  is  a  temporary  employment  of  a 
bystander  in  an  emergency,  by  a  servant  who  may  be  held  to 
have  had  authority  to  contract  for  an  assistant,  the  master 
should  be  held  liable  if  such  assistant  is  injured  by  the  negli- 
gence of  his  servants.  The  doctrine  of  the  non-liability  of 
the  master  for  the  negligence  of  a  co-employee  does  not  apply 
to  such  case.  (Beach  on  Cont.  Neg.  §  342 ;  2  Thomp.  on 
Neg.  1040,  §  39 ;  Bradley  v.  N,  Y.  C.  A  H.  R.  R.  R.  Co,, 
62  N.  Y.  99 ;  C  T.  Co,  v.  Texas,  32  Fed.  Rep.  448 ;  Terra 
Haute  V.  McMurray,  98  Ind.  358 ;  Z.  R.  R,  Co,  v.  Mc  Yeigh, 
Id.  391;  P,  Co,  V,  Gallagher,  40  Ohio  St.  637;  Flikev,  B. 
A  A.  Co,,  53  N.  Y.  549.)  The  court  properly  submitted  to 
the  jury  the  question  as  to  whether  or  not,  assuming  there  was 
an  emergency,  the  driver  exercised  proper  care,  under  the 
circumstances,  in  employing  a  boy  of  the  size  and  age  of  the 
plaintiff,  and  placing  him  upon  this  platform  to  drive  the 
hoi-se.  (2  Thomp.  on  Neg.  978 ;  Beach  on  Cont.  Neg.  §  362  ; 
Brennan  v.  Gordon,  118  N.  Y.  489 ;  Ifickey  v.  Taafe,  105 
id.  26 ;  ITealey  v.  //.  B.  Co.,  18  N.  Y.  Supp.  754 ;  Baird  v. 
Richardson,  4  N.  Y.  S.  R.  648 ;  Hill  v.  Gust,  97  Ind.  45 ; 
XehZer  v.  Schwenk,  144  Penn.  St.  348  ;  Laws  of  1889,  chap. 
560,  § 2;  Ansteth  v.  B.  R.  Co.,  145  N.  Y.  210;  Ilogan  v.  C. 
P.  R.  Co,,  12  id.  647.)  It  cannot  be  said  as  a  matter  of  law 
that  the  plaintiff  assumed  the  risk  of  the  accident  which  befell 
him.  {^Darling  v,  N.  Y.  C,  <&  II,  R,  R,  R.  Co.,  90  N.  Y. 
«70;  Byrne  v.  N.  Y.  C  <&  II  R.  R.  R,  Co,,  83  id.  620 ; 
Thurher  y.  //.  B.  A  N,  Co,,  60  id.  326;  Berry  v.  N,  Y,  C. 
<Sk  H.  R.  R.  R.  Co.,  92  id.  289 ;  0'3fara  v.  //.  R.  R.  R. 
Co.,  38  id.  445 ;  Maker  v.  C,  P.  R,  Co.,  67  id.  52 ;  Sivift  v. 
S.  I,  Co.,  123  id.  645.)  The  claim  of  defendant's  counsel, 
that  assuming  the  defendant's  driver  was  negligent  in  olacing 
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the  plaintiff  in  an  unsafe  position,  that  was  not  the  proxi- 
mate cause  of  the  accident ;  that  an  unforeseen  event,  to  wit, 
the  crowding  of  the  plaintiff  off  the  platform  by  the  other  boys 
in  their  scrambling  to  get  away  from  the  driver,  was  the 
immediate  occasion  of  the  plaintiff's  injury,  and  that 
for  this  the  defendant  was  not  responsible,  is  untenable. 
{Sheridan  v.  B.  <&  xY.  Ji.  R,  Co,,  36  X.  Y.  39 ;  Day  v.  B. 
a  E.  R,  Co.,  12  Hun,  440 ;  Glhney  v.  StaU,  137  X.  Y.  1 ; 
Lcywery  v.  M,  R.  Co.,  99  id.  158 ;  Phillips  v.  JV.  F.  C  <& 
H.  R.  R.  R.  Co,,  127  id.  657;  Ivory  w,  Taum  of  Deer  Park, 
116  id.  476;  Putnam  v.  X.  Y,  C  <&  11.  R.  R.  R.  Co.,  4T 
Hun,  489 ;  Ring  v.  City  of  Cohoes^  77  X.  Y.  83 ;  Ilolton  v. 
Town  of  Champion,  128  id.  599 ;  Voak  v.  X.  C.  R.  R.  Co.,  75 
id.  320 ;  Gill  v.  R.  cfe  P.  R.  R.  Co.,  37  Hun,  107 ;  Ehrgott 
V.  Mayor,  etc.,  96  X.  Y.  264 ;  Iloughtaling  v.  Shelley,  51 
Hun,  598;  Merrill  v.  Fitz Gibbons,  29  id.  634;  Ryan  v. 
MiUer,  17  Wkly.  Dig.  112;  Lay  v.  X.  Y.  Central,  19  id. 
289 ;  WeiUr  v.  Manhattun  El.  R.  Co.,  53  Hun,  377.)  We 
have,  up  to  this  time,  considered  the  plaintiff  as  an  employee 
of  the  defendant,  under  a  temporary  employment  in  an  emer- 
gency. That  was  the  theory  upon  which  the  case  was  sub- 
mitted to  the  jury,  and  the  correct  theory  of  this  case.  If 
the  plaintiff  was  not  an  employee  he  was  either  a  trespasser 
or  must  be  classed  as  a  passenger.  If  the  plaintiff  was  not  a 
passenger  or  an  employee  he  was  a  trespasser.  It  mattere  not 
whether  he  be  called  a  volunteer  or  by  whatever  name.  If 
he  was  upon  this  ear  without  the  consent  of  the  defendant, 
express  or  implied,  he  must  be  deemed  to  have  been  there 
against  its  will.  {Ansteth  v.  B.  R.  Co.,  145  X.  Y.  210 ;  Day 
V.  B.  C.  R.  Co.,  12  Hun,  439;  76  X\  Y.  593;  Clark  v.  X. 
Y.,  L.  E.  cfe  W.  R.  R.  Co.,  40  Hun,  605;  113  X.  Y.  670; 
Hogan  v.  P.,  etc.,  R.  Co.,  124  id.  647 ;  Biddle  v.  H.,  etc.,  R. 
R.  Co.,  112  Penn.  St.  551 ;  Benham  v.  F.  II.,  etc.,  R.  R.  Co., 
45  Conn.  284;  McCann  v.  S.  A.  R.  Co.,  117  X.  Y.  505; 
Beach  on  Con.  Xeg.  387 ;  2  Thomp.  on  Xeg.  1197,  §  40 ; 
P.  cfe  A.  R.  R.  Co.  V.  Caldwell,  74  Penn.  St.  421 ;  BiddeU 
v.  //.,  etc.,  R.  R.  Co.,  112  id.  551 ;    Wilton  v.  M.  R.  R.  Co.y 
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107  Mass.  108 ;  125  id.  130 ;  Muelhausen  v.  S.  Z,  R,  R.  Co.y 
91  Mo.  332 ;  Brenan  v.  F,^  etc,^  Oo.,  45  Conn.  284 ;  Corcoran 
V.  iT.  Y.  K  R.  R.  Co.,  19  Hnn,  368 ;  P.  Co.  v.  Ilazwrd,  75 
Penn.  St.  367 ;  J/.,  etc.,  R.  Co.  v.  Moore,  41  Am.  &  Eng.  R, 
Cas.  240 ;  Sherman  v.  Ilanihal  Co.,  72  Mo.  65.) 

Andrews,  Ch.  J.  On  the  first  trial  the  jury  disagreed. 
The  plaintiff  on  the  second  trial  recovered  a  verdict  for 
$7,000,  which  the  trial  judge  subsequently  set  aside  for  what 
he  regarded  as  his  own  error  in  refusing  a  non-suit.  On 
appeal  from  the  order  setting  aside  the  verdict,  the  General 
Term  reversed  the  order  and  directed  judgment  on  the  ver- 
dict, which  was  entered,  and  this  appeal  is  brought  by  the 
defendant  from  the  order  of  the  General  Term  and  the  judg- 
ment pursuant  thereto.  The  complaint  alleges  that  the  plain- 
tiff was  engaged  in  assisting  in  the  management  of  the  car 
under  the  direction  of  the  driver,  and  was  placed  on  the  rear 
platform  to  drive  the  horse,  and  wliile  so  engaged  was 
crowded  from  the  platform  by  persons  who  were  leaving  the 
car,  and  was  thrown  under  the  wheels  and  injured,  and  that 
the  injury  was  caused  by  the  negligence  of  the  defendant. 
The  only  specification  of  negligence  contained  in  the  com- 
plaint is  that  the  platform  on  which  the  plaintiff  was  stationed 
for  the  purpose  of  driving  the  horse  was  an  unsafe  and  unfit 
place  upon  which  to  put  a  boy  of  his  age  to  perform  the  duty 
imposed  upon  him. 

The  trial  judge  submitted  to  the  jury  two  questions,  first, 
whether  there  existed  such  an  emergency  at  the  time  as  to 
authorize  the  driver  of  the  car  to  employ  outside  assistance  to 
get  the  car  back  to  the  switch,  and,  second,  if  the  jury  found 
that  such  an  emergency  existed,,  whether  he  was  negligent  in 
placing  a  young  boy  under  the  circumstances  upon  the  plat- 
form to  drive  the  horse.  The  judge  excluded  from  the  con- 
sideration of  the  jury  any  claim  of  negligence  other  than  the 
one  set  out  in  the  complaint,  and  explicitly  instructed  them 
that  unless  they  should  find  that  the  defendant  was  negligent 
in  placing  the  plaintiff  upon  the  platform  to  drive  the  horse^ 
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the  action  could  not  be  maintained.  The  question  whether 
tlie  driver  was  guilty  of  neglige^nce  in  ordering  the  other  boys 
to  get  oflf  the  car  while  it  was  in  motion  was  not  submitted  to 
ihe  jury.  The  trial  judge  seemed  to  assume  that  if  the  defend- 
ant was  negligent  in  employing  the  plaintiflf,  by  reason  of  his 
tender  years,  and  placing  him  on  the  rear  platform  to  drive 
the  horse,  it  was  chargeable  for  all  that  subsequently  happened, 
independently  of  the  question  whether  a  new  agency  had 
intervened,  which  was  the  proximate  cause  of  the  injury.  He 
granted  the  motion  for  a  new  trial  l)ecauBe,  upon  further  con- 
sideration, he  had  reached  the  conclusion  that  there  was  no 
negligence  in  employing  the  plaintifif  for  the  service  to  which 
he  was  put,  and  also  for  the  further  reason  that  assuming  there 
was  negligence  in  this  respect,  it  was  not  the  proximate  cause 
of  the  injury.  The  General  Term,  in  reversing  the  order 
granting  a  new  trial,  expressed  the  opinion  that  the  question 
of  the  defendant's  negligence  in  placing  the  plaintiff  upon  the 
car  to  drive  the  horse,  in  view  of  his  age  and  inexperience, 
was  properly  sul)mitted  to  the  jury,  and  that  the  verdict  upon 
that  ground  was  justified,  but  the  court  also  held  that  the  ver- 
dict could  stand  upon  another  ground,  namely,  the  negligence 
of  the  driver  in  expelling  the  other  boys  from  the  car  while 
in  motion,  in  the  manner  disclosed  by  the  evidence. 

Whatever  ground  there  might  have  been  for  presenting  the 
case  in  this  aspect  to  the  jury,  the  verdict  did  not  proceed 
upon  that  view.  This  aspect  of  the  case  was  not  presented  to 
or  passed  upon  by  the  jury.  They  were  not  permitted  to  con- 
sider it  as  a  ground  of  their  verdict,  because  the  case  was,  by  the 
explicit  direction  of  the  judge,  made  to  turn  upon  the  one  ques- 
tion of  negligence  in  placing  the  boy  on  the  platform  to  drive 
the  horse.  The  verdict,  if  sustained  at  all,  must  be  sustained 
on  the  ground  upon  which  the  case  was  submitted  to  the  jury. 
It  would  be  obviously.improper  to  sustain  it  on  an  independent 
ground  which  the  jury  were  not  permitted  to  consider.  The 
trial  judge,  after  the  conclusion  of  the  main  charge  in 
response  to  a  request  made  by  the  defendant,  but  qualifying 
it,  charged  in  substance  that  if  the  jury  should  find  that  the 
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driver  was  authorized  under  the  circumstances  to  employ  the 
plaintiff  to  assist  him,  and  that  he  was  of  sufficient  age  and 
experience  to  make  it  proper  for  the  driver  to  employ  him 
and  place  him  in  the  position  he  did,  the  plaintiff  was  a 
co-employee  and  could  not  recover,  although  the  driver  was- 
negligent  in  ordering  the  boys  to  leave  the  car  while  in 
motion.  The  judge  in  this,  as  in  the  main  charge,  made  the 
liability  to  depend  on  the  original  negligence  in  employing  the 
plaintiff  arid  placing  him  on  the  rear  platform  to  drive  the  horse. 
The  counsel  for  the  defendant,  on  the  trial,  excepted  to 
the  submission  to  the  jury  of  the  question  of  the  existence 
of  an  emergency  which  authorized  the  driver  to  procure  out- 
side assistance,  and  also  to  the  submission  of  the  question  of 
negligence  in  employing  tlie  plaintiff  to  render  the  service 
required.  The  judge  at  the  trial  and  the  judges  at  General 
Term  concurred  in  the  view  that  an  emergency  existed  which 
justified  the  driver  in  employing  assistance  to  escape  from  the 
dilemma  brought  about  by  the  meeting  of  the  cars.  It  is  not 
claimed  that  the  driver  had  any  geneml  authority  to  employ 
servants  for  the  defendant.  If  he  had  authority  to  emploj^ 
assistance  under  tlie  circumstances  of  the  case,  it  was  an 
authority  outside  of  the  general  scope  of  his  employment. 
Clearly  he  had  no  authority,  express  or  implied,  to  call  upon 
bystanders  to  assist  him  in  the  discharge  of  any  service  which 
he  himself  could  reasonably  perform.  If  third  persons  under- 
took upon  his  solicitation  and  for  his  convenience  to  assist  him 
in  extricating  the  car  from  the  blockade,  when  he  could  have 
accomplished  the  work  himself,  no  authority  to  employ 
assistance  could  be  implied.  Such  an  implication  could  only 
arise  when,  in  view  of  all  the  conditions,  the  driver  could 
not  himself  without  assistance,  having  a  proper  regard  for 
the  safety  of  passengers  and  the  care  of  the  car,  have 
undertaken  to  take  the  car  back  to  the  switch.  It  is 
obvious  that  the  driver  could  not  at  the  same  time  have 
managed  the  brake  and  driven  the  horse.  The  driver  of 
the  other  car  had  his  own  car  and  the  hoi'se  to  look  after,  and 
it  does  not  appear  that  there  was  any  other  employee  of  the^ 
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company  in  tlie  vicinity  to  whom  the  driver  of  the  car  which 
was  to  be  moved  could  have  apphed  for  assistance.  While 
the  evidence  is  not  very  direct  or  satisfactory  as  to  the  neces- 
sity for  aid,  we  think  that  question  was  properly  submitted  to 
the  jury.  The  defendant  gave  no  evidence  upon  the  point. 
The  conduct  of  the  driver  indicates  that,  in  his  opinion,  assist- 
ance was  necessary,  and  the  jury  might  reasonably  liave 
reached  the  conclusion  upon  the  evidence  before  them,  in  the 
absence  of  any  contradictory  evidence,  that  there  was  an 
emergency  which  gave  to  the  driver  authority  to  call  in  out- 
ride aid  on  the  occasion.  The  authority  of  a  servant  is  not  in 
all  cases  confined  to  the  rendering  of  personal  service.  In 
every  business  and  employment  there  are  exigencies  which 
are  not  anticipated  and  which  require  a  servant  to  act,  in 
the  absence  of  the  principal,  for  the  immediate  protection  of 
his  interests,  and  he  may  do  things  in  his  interest  when  the 
emergency  arises  which  transcend  his  usual  authority,  and 
they  will  be  deemed  to  have  been  authorized. 

The  jury  having  found  that  such  an  emergency  existed  in 
this  case,  the  employment  of  the  plaintiff  to  drive  the  horse 
was  the  act  of  the  principal,  and  if  his  employment  in  this 
service  directly  by  the  principal  would  have  been  an  act  of 
negligence,  his  employment  by  the  driver,  acting  for  the 
time  being  in  place  of  the  master,  was  a  negligent  act  imput- 
able to  the  defendant.  The  service  which  the  plaintiff  was 
called  upon  to  render  was  unquestionably  intended  to  be  a 
gratuitous  service.  He  went  upon  the  car  in  compliance  with 
the  request  of  the  driver.  If  the  service  required  of  the  plaintiff 
was  a  dangerous  one  for  a  boy  of  his  age,  from  which  personal 
injury  to  him  might  reasonably  have  been  anticipated,  the 
defendant  might  justly  be  chargeable  if  injury  happened  wliich 
was  the  natural  consequence  of  the  employment.  The  plaintiff, 
by  reason  of  his  youth  and  inexperience,  might  not  appreciate 
the  risk,  and  he  would  not  be  held  to  the  exercise  of  the  same 
discretion  and  judgment  in  entering  upon  the  service  as  would 
be  required  of  an  adult.  The  questiQn  whether  a  child  is  sui 
Juris  generally   arises  in  actions  based  on  negligence,  and 
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where  contributory  negligence  eitlier  of  tlie  child  or  his 
parents  is  relied  upon  as  a  defense.  The  plaintiff  was  within 
the  authorities  old  enough  to  exercise  some  degree  of  care. 
But  if  such  a  boy  was  an  unfit  person  to  place  upon  the  plat- 
form to  drive  the  horse,  on  account  of  the  danger  of  injury 
to  which  it  would  expose  him,  it  would  be  for  the  jury  to 
determine  whether  he  knew  the  danger  or  jvas  chargeable 
with  negligence  in  accepting  the  employment.  But  we  are 
of  the  opinion  that  there  was  no  reasonable  ground  upon  the 
evidence  for  saying  that  the  rear  platform  of  the  car  was  an 
unsafe  place  to  place  the  boy,  or  that  there  was  any  negli- 
gence in  placing  him  upon  it  to  drive  the  horse.  The  plat- 
form was  three  feet  and  more  from  side  to  side  and  was  sepa- 
rated from  the  horse  by  a  dash  or  guard.  If  a  man  or  boy 
should  fall  from  the  platform  when  the  car  was  in  motion,  he 
would  be  in  danger  of  being  injured  by  the  car,  the  platform 
not  being  of  the  same  width  as  the  track  upon  which  the  car 
ran.  A  person  standing  on  the  platform  might  fall  from  trip- 
ping, or  from  being  jostled  by  persons  leaving  the  car,  or  by 
reason  of  some  obstruction  on  the  track  with  which  the  car 
might  come  in  contact,  or  from  other  causes  which  may  be 
easily  imagined.  But  the  plain  and  practical  question  in  this 
case  was,  whether  any  of  these  occurrences  ought  reasonably 
to  have  been  anticipated  as  likely  to  happen  if  the  boy  should 
be  put  upon  the  platfonn  to  drive  the  horse  back  to  the 
switch.  We  perceive  no  just  ground  for  charging  the  defend- 
ant upon  such  an  hypothesis.  It  was  in  no  sense  the  case  of 
putting  a  child  at  work  upon  a  dangerous  machine  without 
instruction  and  warning.  The  plaintiff,  as  his  evidence  indi- 
cated, and  as  was  stated  to  the  jury,  was  a  bright,  intelli- 
gent lad,  living  on  the  street  traversed  by  the  defendant's 
cars.  He  was  directed  by  his  father  to  cut  the  ice  from 
the  sidewalk  and  was  engaged  in  chopping  the  ice  when 
he  was  requested  by  the  driver  to  go  upon  the  platform 
to  drive  the  horse.  The  horse  so  far  as  appears  was  tractable, 
and  when  he  started  to  drive  there  was  no  apparent  reason 
why  he  would  not  safely  perform  the  service  required  of  him. 
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If  the  Other  boys  had  not  got  upon  the  car  and  commenced 
swaying  it,  there  is  no  suggestion  that  any  injury  would  have 
happened.  It  resulted  from  an  unexpected  and  unanticipated 
conjunction  of  circumstances,  not  attending  the  ordinary  use 
of  the  platform.  The  fact  that  by  reason  of  the  irruption  of 
the  boys  and  their  skurrying  to  get  oif  the  car  upon  the  order 
of  the  driver,  the  plaintiff  lost  his  hold  upon  the  reins  and  he 
was  jostled  on  the  car,  does  not  we  think  prove  or  tend  to 
prove  that  the  platform  was  an  unsafe  place,  or  that  there  was 
negligence  in  placing  the  plaintiff  upon  it  to  drive  the  car, 
and  this  as  we  have  said  is  the  negligence  charged  and  upon 
which  the  case  was  submitted  to  the  jury. 

Upon  the  case  as  presented  we  are  of  the  opinion  tliat  this 
question  of  negligence  was  improperly  submitted  to  the  jury 
and  that  the  order  and  judgment  of  the  General  Term  should 
be  reversed  and  the  order  of  the  Special  Term  granting  a 
new  trial  should  be  affirmed,  with  costs  to  abide  the  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  accordingly. 


Arthur  Hopson  Sawyer,  by  Guardian  ad  Litem,  Respondent, 
V,  William  Cubby  et  al..  Appellants. 

A  suspension  of  the  power  of  alienation  as  to  real  estate  and  of  absolute 
ownership  as  to  personal  property  occurs  only  when  there  are  no  per- 
sons in  being  by  whom  an  absolute  estate  in  possession  can  be  conveyed. 

A  contingency  attached  to  a  legacy  which  will  render  it  void  as  an  unlaw- 
ful suspension  of  the  power  of  alienation,  must  be  one  that  relates  to  the 
person  who  shall  take,  and^who^may  not  come  into  being  or  gain  capacity 
to  take  and  hold  within  the  prescribed  two  lives,  whereby  it  may  hap- 
pen that  there  is  no  one  who  can  alienate  within  that  time. 

The  will  of  S.  contained  a  legacy  payable  to  C.  in  C4ise  he  paid  during  the 
testator's  lifetime  all  assessments,  dues  and  premiums  upon  any  insurance 
on  his  life,  taken  for  the  benefit  of,  and  payable  to,  A.,  his  adopted  son. 
and  in  case  such  insurance  or  some  part  thereof  should  be  actually  paid  to 
A.  one  year  from  the  testator's  death.  The  testator's  residuary  estate  he 
gave  to  his  executors  in  trust  to  pay  the  income  thereof  to  A.  until  he  arrived 
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of  this  clause,  held,  that  the  bequest  to  C,  although  future  and  con- 
tingent, vested  as  a  right  upon  the  testator's  death,  and  so  was 
alienable  by  him;  that  while  the  trust  covered  the  entire  residue 
except  the  contingent  estate  bequeathed  to  C,  and  there  was  a  sus- 
pension of  the  power  of  alienation  dunng  the  existence  of  the  trust, 
that  the  suspension  was  simply  for  the  life  of  A.  or  for  a  shorter 
period;  and  that,  .therefore,  th«re  was  no  unlawful  suspension  of  the 
power  of  alienation,  and  that  the  bequest  was  valid. 
Sattfyer  v.  (7m%  (73  Hun,  298),  reversed. 

(Argued  May  1,  1895;  decided  May  21,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  21, 
1893,  which  reversed  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee  and  ordered  a  new  trial. 

This  action  was  brought  to  have  the  fifth  paragraph  of  the 
will  of  Jennie  Sawyer,  deceased,  declared  void,  and  probate 
of  said  will,  so  far  as  it  relates  to  said  paragraph,  canceled 
and  revoked,  and  that  William  Cubby,  the  legatee  named 
therein,  be  adjudged  to  have  failed  to  perform  the  conditions  of 
said  bequest,  and  that  the  executors  be  enjoined  from  paying 
any  portion  of  said  estate  to  said  Cubby. 

The  portions  of  said  will,  so  far  as  material,  are  set  forth  in 
the  opinion. 

Walter  Welch  for  appellant.  The  absolute  ownership  of 
such  an  amount  of  the  estate  of  the  testatrix  as  equaled  the 
amount  of  insurance  money  that  was  realized  by  the  payment 
within  one  year  from  her  death  to  Arthur  Hopson  Sawyer, 
her  adopted  son,  was  vested  in  the  defendant  immediately 
upon  the  death  of  the  testatrix.  {Manice  v.  Manice^  43  N. 
Y.  368 ;  McKenstry  v.  Sanders,  2  T.  &  C.  181 ;  58  K  Y. 
662  ;  Embury  v.  Slieldon,  68  id.  227  ;  Livingstone  v.  Oreene, 
52  id.  118 ;  MitcheU  v.  Knapp,  54  Hun,  504  ;  124  N.  Y.  654 ; 
Thompson  v.  Conway,  23  Hun,  621 ;  Martin  v.  Martin,  131 
Mass.  547 ;  Lodder  v.  Hatfield,  71  N.  Y.  92-100 ;  VnderhiU 
V.  S,  W.  R.  R,  Co.,  20  Barb.  455,  459 ;  Nicoll  v.  N.  Y.  <& 
E,  R.  R.  Co.,  12  N.  Y.  121 ;  In  re  Toury,  78  Hun,  521-523  ; 
SioKELs — Vol.  CI.        25 
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Towle  V.  Palmer^  1  Robt.  437j  448 ;  Finley  v.  Kirigy  3  Pet. 
346;  2Jarinan  on  Wills  [6th  ed.],  10;  Thomas  v.  How- 
eU,  1  Salk.  170 ;  Avelyn  v.  Ward,  1  Ves.  Sr.  422 ;  Buddy 
T.  Greaham,  2  L.  R.  Ir.  442  ;  Hogan  v.  Curtin,  88  N.  Y.  162  ; 
People  Y.  Nevin,  1  Hill,  154-158  ;  Smith  v.  TyUv,  2  id.  648 ; 
Olmsted  v.  Loomisy  9  N.  Y.  423-434 ;  Van  Rensselaer  v. 
Janes,  2  Barb.  668  ;  T.  C,  Banxk  v.  jBoivman,43  id.  639-644; 
Fitzhugh  V.  Raymond,  49  id.  '649  ;  Rohinson  v.  Williams, 
22  K  Y.  380;  3"^?^?2</  v.  TTVZ^an,  27  id.  351-353;  fZ:  TT. 
ir.  67c>.  V.  City  of  Utica,  31  Iliiri,  430 ;  Lodder  v.  Hatfidd, 
%\  N.  Y.  92 ;  hire  Young,  78  Iliin,  521 ;  Territt  v.  P?/W/c 
Admr,,  4  Bradf.  245 ;  Five  Points  IL  of  I,  v.  Ameriman, 
11  Hun,  161 ;  Caio  v.  Robertson,  5  N.  Y.  125  ;  Clancy  v. 
%-9ray  4  Abb.  [X.  C]  268  ;  Srnith  v.  Edwards,  23  Hun, 
223.)  Assuming  that  the  legacy  was  not  vested  at  the  time  of 
the  death  of  the  testatrix,  yet  there  was  no  improper  suspen- 
gion  of  the  absolute  ownership  of  any  portion  of  her  estate  for 
a  period  longer  than  one  life  in  being  at  the  time  of  her 
decease,  namely,  the  life  of  Arthur  Hopson  Sawyer.  {Robert 
T.  Corning,  89  N.  Y.  236 ;  3lattison  v.  Wheeler,  11  Hun, 
245  ;  Butler  v.  Butler,  3  Barb.  Ch.  304 ;  Post  v.  Hover,  33 
K.  Y.  593  ;  Week  v.  Cornwell,  104  id.  325,  327 ;  Roe  v.  F7;i- 
ffut,  117  id.  204;  Illllyer  v.  Yandewater,  121  id.  681 ;  Loril- 
lard  V.  Coster,  14  Wend.  265 ;  Everett  v.  Everett,  29  N.  Y. 
39 ;  McKinstry  v.  Sanders:  2  T.  &  C.  281 ;  Goebel  v.  Wolff, 
113  K  Y.  105;  Yanderpool  v.  Loew,  112  id.  180;  DuBois 
V.  Ray,  35  id.  162;  Croak  v.  County  of  Kings,  97  id.  421; 
Burt  V.  Yalentine,  52  Barb.  412 ;  Paige  v.  Palmer,  48  N. 
H.  440 ;  Emerson  v.  Slmpsmi,  43  id.  475  ;  Rowlins  v.  Reilley, 
44  id.  9;  Woodard  v.  James,  115  N.  Y.  346;  Manice  v. 
Manice,  43  id.  303 ;  lleermans  v.  Robertson,  64  id.  332.) 

Frank  Hopkins  for  respondent.  Mrs.  Sawyer  intended 
that  Cubby  should  have  an  immediate  interest  in  her  estate. 
Ko  title  to  a  legacy  vested  in  Cubby  at  Mrs.  Sawyer's  death. 
Nothing  could  vest  until  the  condition  precedent — the  pay- 
ments above  mentioned  —  occurred.      (Booth    v.    Baptist 
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Church,  126  N.  Y.  215.)  The  statute  requires  that  the  time 
within  which  the  specified  contingency  must  happen  shall  be 
measured  by  lives —  not  by  any  definite  time,  however  short. 
In  the  present  case  this  rule  is  violated.  The  will  provides 
that  the  legacy  shall  vest  if  the  payments  are  made  within  a 
year.  {Ease  v.  Hose,  4  Abb.  Ct.  App.  Dec.  108  ;  JIaynes  v. 
Sherman,  117  N.  Y.  433.) 

FiNCHj  J.  The  General  Term  have  reversed  the  judgment 
of  the  trial  court  which  upheld  the  legacy  in  dispute,  upon 
the  ground  that  the  bequest,  as  made  in  the  will,  worked  a 
suspension  of  the  absolute  ownership  of  personal  property  for 
a  longer  period  than  two  lives  in  being.  The  question  is 
wholly  one  of  construction.  AVith  the  peculiar  and  unusual 
contracts  which  led  to  the  bequest  by  the  testatrix  we  have 
nothing  whatever  to  do  except  so  far  as  it  may  possibly  throw 
light  upon  the  testamentary  intention.  The  two  clauses  in 
the  will  out  of  which  the  controversy  springs  are  as  follows : 
^' Fifth.  In  tUe  event  that  William  Cubby,  of  Syracuse,  X.  Y., 
shall  promptly  pay  all  assessments,  dues  and  premiums  which, 
during  my  life,  shall  become  due  and  payable  on  my  insurance 
on  my  life,  in  any  insurance  company,  association  or  organiza- 
tion, which  insurance  is  or  shall  be  for  the  benefit  of  and  pay- 
able to  my  adopted  son,  Arthur  Ilopson  Sawyer,  and  in  the 
event  further  that  such  insurance,  or  some  part  thereof  shall 
be  actually  paid  to  said  Arthur  Ilopson  Sawyer  one  year 
from  my  decease,  then,  in  those  events,  I  give,  devise  and 
bequeath  to  said  William  Cubby  a  sum  of  money  which  shall 
be  equal  in  amount  to  the  insurance  moneys  so  paid  to  said 
Arthur  Hopson  Sawyer,  not  exceeding,  however,  the  sum  of 
$0,000.  Sixth.  All  the  rest,  residue  and  remainder  of  my 
property  and  estate,  of  every  name  and  nature  and  where- 
soever situated,  I  give,  devise  and  bequeath  unto  my  executor 
bereinafter  named,  in  trust,  however,  to  manage,  control,  hold 
and  keep  the  same  invested  in  such  securities  and  property  as 
to  my  executor  shall  seem  proper,  and  to  pay  the  income 
therefrom  annually  or  efteuer,  if  it  shall  seem  proper  to  my 
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said  executor,  to  my  adopted  son,  Arthur  Hopson  Sawyer, 
until  he  shall  arrive  at  the  age  of  35  years ;  and  upon  his 
arriving  at  the  age  of  35  years  to  pay,  and  I  direct  my  said 
executor  to  pay,  the  principal  of  such  rest,  residue  and 
remainder  over  to  said  Arthur  Hopson  Sawyer." 

Upon  these  two  clauses  the  General  Term  held  that  the 
legacy  to  Cubby  did  not  vest  in  him  at  the  death  of  the  testa- 
trix in  possession  or  in  interest,  but  was  a  gift  both  future  and 
contingent.  That  is  probably  a  correct  conclusion,  and  I  shall 
assume  it  as  the  most  favorable  view  for  the  respondents,  and 
give  them  the  benefit  of  their  contention  in  that  respect. 
The  inference  which  the  General  Term  drew  from  the  conse- 
quent character  of  the  bequest  as  being  both  contingent  and 
future  is  that  the  ownership  is  left  in  abeyance  and  for  a 
period  not  measured  by  lives.  I  think  that  is  not  a  correct 
conclusion.  The  statutory  test  of  what  constitutes  a  suspen- 
sion of  the  power  of  alienation  as  to  real  estate,  and  of  abso- 
lute ownership  as  to  personal  property,  is  that  it  occurs  only 
.  when  there  are  no  persons  in  being  by  whom  an  absolute 
'  estate  in  possession  can  be  conveyed.  {Murphy  v.  Whitneyj 
140  N.  Y.  545.)  Tried  by  that  test  I  think  we  shall  find  that 
V  there  never  was  a  moment  after  the  death  of  the  testatrix  when 
»  a  good  title  in  present  possession  might  not  have  been  given  to 
the  legacy,  and  the  property  covered  by  it,  save  only  during 
the  continuance  of  the  trust  created  by  the  sixth  clause.  Cer- 
;  tainly  the  interest  of  Cubby,  although  future  and  contingent, 
j  vested  as  a  right  and  so  was  not  inalienable  by  him,  for  even 
in  the  case  of  land,  expectant  estates,  which  include  those 
which  are  future  and  contingent,  are  declared  by  the  statute 
to  be  descendible,  devisable  and  alienable  in  the  same  manner 
as  estates  in  possession.  (R.  S.  part  2,  chap.  1,  title  2,  art.  1, 
§  35.)  Cubby  could  sell  his  right  at  any  moment.  If  he  sold 
to  those  holding  the  fee  of  the  land,  or  the  absolute  owner- 
ship ^  of  the  personaky,  subject  to  its  being  in  part  divested  by 
the  happening  of  the  contingency,  he  with  such  persons  could 
give  a  perfect  and  absolute  title,  and  if  he  joined  with  them 
in  the  sale  the  purchaser  would  have  an  absolute  right  of 
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present  possession,  save  only  for  the  suspension  accomplished 
by  the  trust.  Whether  that  violated  the  statute  becomes  the 
principal  question.  The  trust  covered  the  entire  residue  and 
remainder  of  the  property  ;  the  whole  of  it  except  the  contin- 
gent estate  bequeathed  to  Cubby.  The  legal  estate  in  that  H 
residue  vested  in  the  trustee  for  the  purposes  of  the  trust,  and 
since  the  trustee  could  not  alienate  the  fund,  nor  the  benefici- 
ary sell  his  interest,  there  was  of  necessity  a  suspension  dur- 
ing the  running  of  the  trust ;  but  that  suspension  was  legal 
and  permissible.  The  duration  of  the  tnist  by  its  very  terms 
was  limited  to  the  single  life  of  tiie  adopted  son  Arthur.  The 
limitation  of  thirty-five  years  was  of  a  period  less  than  his 
life  and  wholly  within  it,  because  the  trust  ended  at  Arthur's 
death  wliether  he  lived  to  the  prescribed  age  or  not.  If  he 
did,  the  trust  terminated  during  his  life;  if  he  did  not,  it 
ended,  nevertheless,  upon  his  death.  It  waa  clearly  a  trust 
for  the  life  of  Arthur  or  the  shorter  period  within  that  life  of 
thirty-five  years.  The  trust,  therefore,  did  not  create  an  illegal 
suspension,  and  the  moment  that  it  should  end  the  whole  fund 
would  be  alienable  by  persons  in  being.  Let  us  make  every 
conceivable  supposition.  Take  it  that  Arthur  dies  ten  days 
after  testatrix  and  before  any  money  has  been  paid  him  by  the 
insumnce  company.  The  trust  ends  and  the  entire  estate  at 
once  passes.  If  the  construction  be  that  Cubby  could  take 
nothing  because  there  could  be  no  payment  of  insurance  to 
Arthur  personally  and  a  payment  to  his  representatives  would 
not  fulfill  the  condition,  then,  the  trust  having  ended  and 
Cubby's  expectancy  having  failed,  tlie  entire  legal  estate  in 
remainder  would  be  vested  either  in  the  next  of  kin  of  Arthur 
or  the  next  of  kin  of  the  testatrix,  and  their  transfer  would 
pass  a  complete  and  perfect  title  and  a  present  right  of  pos- 
session. If  we  say  that  Cubby's  right  could  survive  the  death 
of  Arthur  before  payment  made,  then  a  transfer  by  him  join- 
ing that  by  the  next  of  kin  either  of  Arthur  or  of  the  testa- 
trix would  again  pass  a  complete  and  present  right.  For  at 
the  end  of  the  trust  the  property,  subject  to  Cubby's  right  in 
it,  would  necessarily  pass,  either  by  the  will  to  Arthur  on  liis 
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reaching  the  age  of  thirty-five,  or  if  he  should  die  earlier 
would  go  by  his  will  or  descend  by  the  Statute  of  Distribu- 
tions in  case  of  his  intestacy  to  his  next  of  kin  on  one  theory, 
and  to  the  next  of  kin  of  the  testatrix  on  another.  We  should 
regard  Arthur's  estate  as  vested  and  its  enjoyment  only  post- 
poned, since  the  whole  accruing  interest  is  given  him,  in  which 
event  his  death  before  the  age  of  thirty-five  would  end  the 
trust  and  vest  the  property  in  his  legatee  or  next  of  kin.  Even 
if  it  be  possible  to  say  that  he  took  no  vested  estate,  but  only 
one  conditioned  upon  his  reaching  the  prescribed  age,  then  his 
earlier  death  would  again  end  the  trust  and  the  property 
vest  at  once  in  the  next  of  kin  of  the  testatrix,  who  would 
take  as  the  result  of  partial  intestacy  following  the  lapsed 
bequest  to  Arthur.  So  that  upon  his  death,  whenever  occur- 
ring, it  inevitably  results  that  a  joint  transfer  by  Cubby  and 
by  the  next  of  kin  either  of  Arthur  or  of  testatrix,  as  the  con- 
struction might  be  settled,  would  pass  the  entire  and  absolute 
ownership  of  the  trust  fund.  Indeed,  Cubby's  legacy  never 
went  into  the  trust  at  all.  The  moment  the  contingency  of 
payment  happened  the  legacy  vested  in  him  absolutely  and 
escaped  any  control  of  the  trust.  If  such  contingency  did 
not  happen,  then  there  would  be  no  legacy,  and  his  rights 
would  disappear.  The  test  is  the  inquiry  whether  always  and 
at  any  moment  after  the  termination  of  the  trust  there  were 
absolute  owners  of  the  property  who  could  transfer  a  good 
title.  The  suggestion,  seriously  argued  and  deemed  import- 
ant, that  the  condition  of  the  legacy  requiring  within  a  year 
payment  of  insurance  to  Arthur  should  be  construed  as  if  it 
read  to  him  and  to  his  heirs  and  assigns,  and  that  the  condi- 
tion might  not  be  fulfilled  within  two  lives  in  being,  is  totally 
immaterial,  for  it  does  not  at  all  follow  that  a  suspension  of 
ownership  resulted.  The  contingent  character  of  the  estate 
is  one  thing:  its  alienable  or  inalienable  character  is  quite 
another.  It  is  not  every  contingency  which  works  the  latter 
result.  The  interjected  words  would  not  make  the  legacy 
inalienable.  Cubby  could  sell  it ;  his  assigns  could  sell  it  if  he 
transferred  it  to  them  ;  his  next  of  kin  or  legatees  could  do  so 
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if  he  died.  The  mistake  of  the  decision  is  in  construing  a 
contingency  dependent  upon  a  future  event  which  may  or 
may  not  occur  as  necessarily  making  the  legacy  inalienable. 
It  does  not  do  so.  The  contingency  which  works  that  result 
is  one  relating  to  the  persons  who  shall  take,  and  who  either 
may  not  come  into  being  or  gain  capacity  to  take  and  hold 
within  the  prescribed  two  lives,  whereby  it  happens  that  there 
is  no  one  who  can  alienate.  Here,  at  the  moment  of  the  end- 
ing of  the  trust  there  always  are  or  will  be  ascertained  per- 
sons in  being  who,  grouped  together,  have  the  absolute  own- 
ership and  can  sell,  and  so  there  is  thereafter  no  suspension. 
The  suspension  worked  by  the  trust  is  for  one  life  or  a  shorter 
period.  At  its  termination  there  is  no  further  suspension,  but 
the  absolute  ownership  vests  at  once  in  Arthur  or  his  repre- 
sentatives, and  Cubby  and  these  joining  can  at  once  tmnsfer 
an  absolute  and  present  ownership. 

The  cases  cited  on  behalf  of  the  respondents  do  not  hold 
any  different  doctrine.  In  one  there  was  a  legacy  to  a  cor- 
poration not  existent  or  in  being,  and  to  a  church  upon  a 
special  trust  to  pay  off  a  mortgage  where  the  legacy  waa 
necessarily  made  inalienable  in  the  hands  of  the  legatee. 
{Booth  V.  Baptist  Church,  126  K.  Y.  215.)  In  another  the 
corporate  legatee  had  not  come  into  being,  and  the  executor* 
held  in  trust.  {Rose  v.  liose,  4  Abb.  Ct.  App.  Dec.  108.)  la 
a  third  there  was,  first,  a  trust  and  then  a  devise  to  those  whe 
at  the  death  of  the  widow  should  prove  to  be  testator's  living 
heirs.  {Ilaynes  v.  Sherman,  117  N.  Y.  433.)  By  these  case* 
it  is  established '  that  a  contingency  which  results  in  there 
being  no  person  in  existence  or  capable  of  taking  or  of  aliens 
ating  who  is  yet  the  intended  legatee  does  work  a  suspension 
of  ownership  since  there  is  no  one  to  give  a  complete  title. 
That  is  not  the  case  here.  The  contingency  is  an  event  and 
not  dependent  upon  the  existence  or  capacity  of  a  person. 
The  true  construction  of  tlie  will  is  that  Arthur  had  a  vested 
interest  in  the  residue  and  remainder,  subject  to  the  trust  and 
to  the  contingent  right  of  Cubby,  and  at  Arthur's  death  whenr 
ever  occurring,  the  suspension  caused  by  the  trust  would  end 
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and  the  residue  vest  at  once  in  his  next  of  kin,  subject  only 
to  Cubby's  right.  If  he  released  to  them  they  would  have 
the  absolute  ownership.  If  he  joined  them  in  a  sale,  the  pur- 
chaser would  have  a  complete  and  perfect  title. 

The  judgment  of  the  General  Term  should  be  reversed  and 
that  of  the  trial  court  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 
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Edmund  W.   Converse    et   al.,   Appellants,  v,  Daniel    E. 
Sickles,  Sheriff,  etc.,  Kespondent. 


Where  a  sale  of  goods  on  credit  has  been  induced  by  fraud  on  the  part  of 
the  purchaser,  the  vendor  may,  on  discovery  of  the  fraud,  disaffirm  the 
sale  and  follow  the  proceeds  of  the  goods  in  the  hands  of  a  sheriff, 
who  has  levied  upon  and  sold  them  by  virtue  of  an  execution  against 
the  purchaser. 

The  question  of  res  adjudicata,  estoppel  or  a  bar,  by  reason  of  a  former 
judgment  cannot  be  disposed  of  on  the  judgment  alone,  but  is  to  be 
determined  by  the  judgment  roll. 

Defendant,  a  sheriff,  under  executions  against  F.  R.  &  Co. ,  levied  upon 
certain  goods  which  had  been  sold  on  credit  by  plaintiff  to  that  firm. 
Plaintiff,  claiming  that  the  sale  was  induced  by  fraud,  disaffirmed  the 
sale,  and  brought  an  action  of  replevin  to  recover  the  goods.  On  trial 
of  said  action  plaintiffs'  counsel,  in  his  opening,  stated  that  he  was 
unable  to  show  that  a  demand  upon  defendant  for  a  return  of  the  goods 
was  made  and  refused,  and  conceded  that  the  goods  had  been  taken  by 
plaintiffs  and  disposed  of.  Thereupon,  on  motion  of  defendant's  coun- 
sel, a  verdict  was  rendered  for  defendant  for  a  return  of  the  goods,  and 
assessing  their  value  at  a  sum  agreed  upon.  Judgment  was  entered 
and  plaintiffs  paid  the  amount  thereof,  but  served  on  defendant  a 
demand  in  writing  for  a  return  of  the  money,  which  they  claimed  as 
the  proceeds  of  goods  obtained  from  them  by  fraud.  On  refusal  to 
return,  this  action  was  brought,  plaintiffs  claiming  to  charge  defendant 
as  trustee  for  the  proceeds  of  their  goods  in  his  hands,  and  asking  for 
an  accounting  and  payment  over  of  such  proceeds.  Held,  that  the  judg- 
ment in  the  replevin  suit  was  not  conclusive  against  plaintiffs,  either  as 
res  adjudicaUi,  estoppel  or  a  bar;  that  the  decision  was  in  effect  simply 
that  the  action  was  prematurely  brought,  and  there  was  no  adjudica- 
tion on  the  merits. 
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Also,  held,  that  it  was  immaterial  that  the  moneys  paid  over  to  the  sheriff 
were  not  the  identical  moneys  received  by  plaintiffs  for  the  goods ;  that 
as  they  were  paid  over  as  the  proceeds  they  were  to  be  so  regarded. 

Converge  v.  Sickles  (74  Hun,  429),  reversed. 

(Argued  May  2,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  1,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Frederic  M,  Kellogg  for  appellants.  The  principle  that 
money  paid  under  a  valid  judgment  cannot  be  recovered  back, 
though  not  justly  due  to  the  judgment  creditor,  only  applies 
to  cases  in  which  the  judgment  is  res  judicata  upon  the 
questions  sought  to  be  raised  in  the  second  suit.  (Cobbey  on 
Keplevin,  §§  1106,  1111,  1118,  1162,  1163;  Wells  on 
Eeplevin,  §  494  ;  Fleet  v.  Lockwoody  17  Conn.  240  ;  F.  Ins. 
Co.  V.  Robinson,  82  Penn.  St.  359 ;  F.  Ins.  Co.  v.  Heath,  95 
id.  340 ;  Greenbaum  v.  L  loyd,  60  Mo.  25 ;  Marriott  v. 
Hampton,  7  Term  Kep.  269 ;  IfettUton  v.  Beach,  107  Mass. 
600 ;  McMurtie  v.  Keenan,  109  id.  186 ;  Weeks  v.  Thomas, 
21  Maine,  465 ;  Roberts  v.  Norris,  67  Ind.  352 ;  Wa^Mridge  v. 
Shaw,  7  Cush.  560;  Crosby  v.  Baker,  66  Allen,  295  ;  Ilore- 
ton  V.  Sweetser,  12  id.  137;  Terryll  v.  Bailey,  27  Minn.  304; 
Armel  v,  Layton,  33  Kans.  41 ;  Landers  v.  George,  49  Ind. 
309 ;  Fishli  v.  Fishli,  1  Blackf .  360 ;  Voge  v.  Breed,  14 
Bradw.  538.)  The  judgments  in  favor  of  the  defendant  in 
the  prior  replevin  suits  are  not  a  bar  to  the  litigation,  in  this 
action,  of  the  questions  of  fraud  and  rescission.  {Lorillard  v. 
Clyde,  122  N.  Y.  47 ;  Pray  v.  llegevmn,  98  id.  358  ;  Bell  v. 
Merrlfield,  109  id.  210;  Moloney  v.  Horan,  49  id.  Ill; 
Dnnham  v.  Bower,  77  id.  79 ;  Shaw  v.  Broadbent,  129  id. 
123 ;  Cromwell  v.  Sac  Co.,  94  U.  S.  352 :  Marsh  v.  Master- 
ton,  101  N.  Y.  407  ;  Spelman  v.  Terry,  74  id.  451 ;  Webb  v. 
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Buckalew^  82  id.  559 ;  Carinony  v.  IJooher^  5  Penn.  St.  305  ; 
Gould  V.  K,  etc,  R.  R.  Co.^  91  U.  S.  533 ;  Rose  v.  Hawley, 
133  N.  Y.  321 ;  QaacJcenhusJi  v.  Ehle,  5  Barb.  473 ;  Dean  v. 
Reed,  37  Ilun,  598 ;  Sheldon  v.,  Edwards,  35  N.  Y.  287 ; 
Daggett  v.  Jiobbins,  2  Blackf.  415 ;  Roberts  v.  Norris,  67 
Ind.  352 ;  Walbridge  v.  xS'Aa?/?,  7  Cusli.  560 ;  Crosby  v.  Baler.  66 
Allen,  295 ;  Morton  v.  Sioeetser,  12  id.  137  ;  Terryll  v.  Bailey^ 
27  Minn.  304 ;  Armel  v.  Layton,  33  Kans.  41  ;  Landers  v. 
fi^^^rj;'^,  49  Ind.  309  ;  Ungltsch  v.  Marvin,  128  N.  Y.  386 ;  1 
Freem.  Judg.  §§  273, 274 ;  7/2^(75  v.  Wells,  12  Barb.  569  ;  Phil- 
lips V.  Berrick,  15  Johns.  137  ;  i^.  ft?,  v.  Sickles,  24  How.  [U. 
S.]  333 ;  Code  Civ.  Pro.  §§  1209,  1730 ;  Wells  on  Replevin, 
§  494 ;  Fleet  v.  Lockwood,  17  Conn.  240 ;  Loxoe  v.  Tligham,  3 
Allen,  430;  Cobbey  on  Replevin,  §§  1105,  1111,  1118; 
Warner  v.  Matheics,  18  111.  83.)  The  payment  of  the 
money  in  question  by  the  plaintiffs  to  the  defendant  in 
satisfaction  of  the  replevin  judgments  was  not  voluntary. 
{Bank  v.  Mayor,  etc.,  43  N.  Y.  188;  Lott  v.  Swezey, 
29  Barb.  93;  Peyser  v.  Mayor,  etc.,  70  N.  Y.  501; 
Phelps  V.  Mayor,  etc,  112  id.  216  ;  Vaughan  v.  Portchester^ 
48  ISr.  Y.  S.  R.  436 ;  W^t^^Z^/-  v.  Ruckrnan,  51  N.  Y.  391.) 
The  purchases  of  the  goods  in  question  from  these  plaintiffs 
by  Fechheinier,  Ran  &  Co.  were  induced  by  gross  fraud  and 
deceit.  {Rice  v.  ManUy,  76  N.  Y.  87 ;  Eaton  v.  Avery,  83 
id.  34;  Cowin  v.  Call,  21  Pick.  523;  Brackett  v.  Griswoldj 
112  N.  Y.  467;  Wakeman  v.  Dalley,  51  id.  27;  llamtnond 
V.  Pennock,  61  id.  150;  Spalding  v.  Keyes,  125  id.  13; 
Carey  v.  llotaling,  1  Hill,  316  ;  Miller  v.  Barbour,  66  N.  Y. 
568.)  Where  the  legal  title  to  property  is  obtained  by  fraud, 
the  fraudulent  vendee,  or  any  person  obtaining  the  property 
or  its  proceeds  other  than  a  bona  fide  purchaser  for  value  with- 
out notice,  is  chargeable  in  equity  as  a  constructive  trustee 
thereof,  for  the  benefit  of  the  individuals  defrauded.  (1 
Perry  on  Trusts,  §  166  ;  Im.  Co,  v.  Roulet,  7  Paige,  567 ;  2 
Story's  Eq.  Juris.  g§  12r)S,  1265 ;  Cavin  v.  GUason,  105  N. 
Y.  256  ;  Bank  v.  King,  57  Penn.  St.  302 ;  Bankv,  Ins,  Co,, 
104  U.  S.  69 ;   luiatchhull  v.  IlalUtt,  L.  R.  [13  Ch.  Div.] 
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696;  Ferris  v.  Van  Vechten,  73  N.  Y.  113.)  The  sheriff 
actually  obtained  possession  of  the  property  sold  to  Fech- 
heimer,  Rau  &  Co.  by  these  plaintiffs,  and  also  of  its  pro- 
ceeds, and  became  a  trustee  thereof  for  the  benefit  of  these 
plaintiffs.  (  Van  Allen  v.  Bank^  52  N.  Y.  1 ;  Ferris  v.  Van 
Vechten^  73  id.  113;  Frank  v.  Binyliam^  58  Ilun,  582; 
Camn  v.  Gleason^  105  X.  Y.  256  ;  People  v.  Bank,  39  Ilun,. 
190 ;  McCall  v,  Fraser,  40  id.  113 ;  Baker  v.  Bank,  100  JS". 
Y.  31 ;  Bank  v.  Peters,  123  id.  278 ;  Eahel  v.  Griffin,  12 
Daly,  248  ;  Bank  v.  Im.  Co.,  104  U.  S.  m ;  Bank  v.  Kiiiy, 
57  Penn.  St.  202.)  These  plaintiffs,  although  not  the  real 
owners  of  the  goods  at  the  time  of  making  the  sales,  never- 
tlieless  became  subrogated  to  all  rights  of  the  original  manu- 
facturers, and  are  endowed  with  full  power  to  prosecute  this 
action.  {Bank  v.  Ins.  Co.,  104  U.  S.  %^  ;  Brown  v.  Ilouck,. 
41  Hun,  18.)  The  possibihty  that  plaintiffs  whould  have  a 
remedy  at  law  in  an  action  in  the  nature  of  money  had  and 
received  does  not  oust  this  conrt  of  its  jurisdiction.  (1  Ponu 
Eq.  Juris.  §  278 ;  2  Story's  Eq.  Juris.  1256 ;  Ins.  Co.  v. 
Roulet,  7  Paige,  567 ;  24  Wend.  518  ;  Roberts  v.  Ely,  113 
K  Y.  132.) 

Alex.  Blumenstiel  for  respondent.  The  judgments  obtained 
by  the  defendant  against  the  plaintiffs  in  the  replevin  suits 
constitute  a  complete  bar  to  any  recovery  of  the  plaintiffs  in 
this  action.  (Code  Civ.  Pro.  §  1209 ;  Stowell  v.  Chamherlain, 
60  K  Y.  277;  Porter  v.  Kingsbury,  77  id.  154;  21c Knight 
V.  Dunlap,  4  Barb.  36;  Manning  v.  B.  cfc  S.  A.  P.  P.  Co., 
18  Civ.  Pro.  Rep.  40;  Place  v.  Ilarwood,  117  K  Y.  491; 
Goeble  v.  Iffla,  111  id.  170;  Pray  v.  liegeman,  98  id.  351; 
Kenny  v.  Apgar,  93  id.  539  ;  Moeschler  v.  Lochte,  12  N.  Y. 
S.  R.  855  ;  Aiigell  v.  IloUister,  38  X.  Y.  378  ;  Yates  v.  Fas- 
sett,  5  Den.  21 ;  LoriUard  v.  Clyde,  122  N.  Y.  47 ;  Bell  v. 
Merrijield,  109  id.  202.)  The  question  of  duress  in  paying 
the  judgment  does  not  arise.  {Skeate  v.  Beale,  11  Ad.  &  El. 
983 ;  Wilcox  v.  Bowland,  23  Pick.  167 ;  Krae?ner  v.  Ben- 
termari,  35  X.  W.  Rep.  276 ;  Padich  v.  Ilutchins,  95  U.  S. 
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210 ;  T.  Lis.  Co.  v.  Ileath,  95  Penn.  St.  333 ;  Scholey  w 
Ilalsey^  72  X.  Y,  578 ;  Goodwill  v.  WertheiineVy  99  id.  149 ; 
Griswold  v.  Burroughs^  39  N.  Y.  S.  R.  768.)  The  moneys 
paid  in  satisfaction  of  the  judgments  were  not  clothed  with 
any  trust  in  favor  of  the  plaintiffs.  (  Wise  v.  Grants  140  N. 
Y.  593-597;  Goodwin  v.  Wertliehner^  99  id.  149;  Gris- 
wold V.  Burroughs,  39  K.  Y.  S.  R.  7G8 ;  A.  S.  E.  Co.  v. 
Fancher,  81  Hun,  56 ;  Caviii  v.  Gleason,  105  X.  Y.  256.) 
The  money  paid  was  not  the  proceeds  of  the  property 
replevied  from  the  sheriff.  (29  X.  E.  Rep.  493.)  There  was 
not  sufficient  proof  to  establish  fraud  or  wrongful  taking  by 
Fechheimer,  Rau  &  Co.  {Brackett  v.  Grisioold,  112  X.  Y. 
454 ;  Schidtz  v.  Iloagland,  85  id.  464 ;  Morris  v.  Tolcott,  96 
id.  100;  Coffin  v.  Ilollister,  124  id.  644;  Hotchkiss  v.  T.  A. 
a.  R.  Co.,  127  id.  329;  Baird  v.  Mayor,  etc.,  96  id.  567.) 

Haight,  J.  This  action  was  brought  to  charge  the  defend- 
ant, as  a  trustee  for  the  benefit  of  the  plaintiffs,  with  the  sum  of 
$5,312.99,  as  the  proceeds  of  certain  merchandise  alleged  to 
have  belonged  to  the  plaintiffs,  but  wrongfully  detained  by 
the  defendant. 

The  plaintiffs  claimed  that  they  were  induced  by  fraud  and 
deceit  to  sell  and  deliver  the  goods  in  question  to  the  firm  of 
Fechheimer,  Rau  &  Co.,  and  that  shortly  thereafter  the  same 
were  seized  by  the  defendant,  who  claims  to  have  levied 
thereon  by  virtue  of  executions  issued  to  him  by  judgment 
creditors  of  the  firm ;  that  the  plaintiffs  immediately  after  the 
discovery  of  the  fraud  pi'acticed  upon  them  disaffirmed  the 
contract  of  sale  and  replevied  the  goods,  which  they  sub- 
sequently disposed  of.  Two  actions  in  replevin  were  com- 
menced. A  portion  of  the  goods  were  taken  in  one  action 
and  the  remainder  in  the  other.  When  one  of  the  actions 
was  brought  to  trial  the  plaintiffs'  counsel,  in  his  opening, 
stated  "  that  he  was  unable  to  show  that  prior  to  the  com- 
mencement of  the  action  a  demand  was  made  upon  the  sheriff 
for  a  return  of  the  goods,  and  that  the  same  was  refused,  and 
conceded  that  the  goods  had  been  taken  by  the  plaintiffs  and 
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disposed  of."  The  court  thereupon,  on  motion  of  the  defend- 
ant, directed  a  verdict  for  the  sheriff  for  the  return  of  the 
goods,  and  assessed  the  value  at  an  amount  agreed  upon. 
Similar  direction  was  made  in  each  action,  varying  only  in 
amounts.  No  evideitce  was  taken  upon  the  trial  of  either 
action ;  the  verdicts  being  directed  solely  upon  the  plaintiffs' 
opening  in  each  case.  A  stay  of  execution  upon  the  judg- 
ments was  ordered  until  July  12,  1892,  at  which  time  the 
plaintiffs  being  advised  that  it  was  hopeless  to  prosecute  an 
appeal,  paid  the  amounts  to  the  sheriff  as  they  claimed  under 
duress  of  judgment,  at  the  same  time  demanding  from  the 
sheriff  in  writing  the  return  of  the  money  as  the  proceeds  of 
the  goods  which  they  claimed  had  been  procured  from  them 
by  the  fraud  and  deceit  of  Fechheimer,  Eau  &  Co.  The  sheriff 
having  refused  to  return  the  money,  this  action  was  brought. 
Upon  the  trial  the  court  found  as  a  conclusion  of  law  that  the 
judgments  in  the  two  replevin  actions  are  binding  adjudica- 
tions against  the  right  of  the  plaintiffs  to  maintain  this  action, 
and  constitute  effectual  bars  to  the  same,  and  that  the  money 
paid  over  to  the  defendant  in  satisfaction  of  those  judgments 
was  not,  therefore,  impressed  with  any  trust  in  favor  of  the 
plaintiffs. 

If  this  case  is  to  be  treated  as  an  action  to  recover  back  the 
amount  paid  in  satisfaction  of  the  two  judgments  entered  in 
the  replevin  actions,  it  cannot  be  maintained  for  reasons  well 
stated  in  the  opinion  deHvered  by  the  General  Term.  But 
such  we  do  not  understand  to  be  the  character  of  the  action. 
In  the  demand  made  upon  the  defendant  for  the  money  paid 
over,  it  was  stated  that  it  represented  the  proceeds  and  value 
of  the  goods  whiclr  were  obtained  from  the  plaintiffs  by  Fech- 
heimer, Kau  &  Co.  by  frau<J  and  deceit,  and  to  which  neither 
Fechheimer,  Rau  &  Co.,  nor  the  sheriff,  nor  the  parties  he 
represents,  had  any  right  or  color  of  right.  In  the  complaint 
this  fund  was  iiUeged  to  be  the  proceeds  of  the  goods  which 
had  been  procured  from  the  plaintiffs  by  Fechheimer,  Eau  '& 
Co.  by  fraud  and  deceit,  and  with  intent  on  the  part  of  Fech- 
heimer, Ran  &  Co.  not  to  pay  therefor ;    that  the  same  had 
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been  demanded  from  the  defendant,  and  the  notice  before  men- 
tioned served  upon  him.  The  complaint  then  proceeds : 
^'  That  the  said  defendant  still  holds  and  retains  the  said  sum ; 
that  said  demand  lias  been  wholly  refused,  and  no  part  of 
said  sum  has  been  paid  to  said  plaintiffs,  and  that  by  reason  of 
the  foregoing  facts  the  above-named  defendant  holds  the  said 
sum  as  trustee  for  these  plaintiffs,  and  the  plaintiffs  are  entitled 
to  compel  the  said  trustee  to  account  to  said  plaintiffs  for  the 
full  value  and  proceeds  of  the  said  goods,  together  with  inter- 
est thereon  as  aforesaid,  which  said  value,  with  interest  thereon 
up  to  July  12,  1892,  amounts  to  the  sum  of  $5,312.99,  and 
that  the  said  defendant  be  compelled  to  pay  over  the  whole 
of  siud  sum  for  which  he  mav  be  accountable  to  the  said 
plaintiffs."  The  complaint  then  concludes  with  the  following 
demand  for  judgmeat :  "  Wherefore,  plaintiffs  demand  judg- 
ment against  the  said  defendant,  that  he  be  compelled  to 
account  to  the  said  plaintiffs  for  the  full  value  of  the  said 
goods  and  proceeds^  >vith  interest  thereon  as  aforesaid,  and 
that  he  be  compelled  to  pay  over  to  the  said  plaintiffs  the  full 
sum  with  which  he  may  be  found  accountable,  and  for  such 
other  and  further  relief  as  may  be  just."  It  thus  appears  to 
us  that  this  action  was  brought  to  recover  the  proceeds  derived 
from  the  sale  of  the  goods  which  it  is  alleged  were  procured 
from  the  plaintiffs  by  Fechheimer.  Rau  tfe  Co.  througli  fraud 
and  deceit,  without  intention  to  pay  therefor,  which  proceeds 
are  now  in  the  hands  of  the  defendant  as  sheriff.  That  such 
proceeds  can  be  followed  into  the  hands  of  a  sheriff,  or  of 
an  assignee  for  the  benefit  of  ereilitors,  is  now  too  well  settled 
to  admit  of  question.  {Af/K  ^*f*/iir  I^ff'fthif/  Co.  v.  Fancher^ 
145  X.  Y.  :>:>2.^ 

It  is  contendtnl,  however,  that  the  judgments  in  the  replevin 
actions  are  estop|H^ls,  /va*  iu1JttJt>\it*j  and  a  l>ar  to  the  litigation 
in  this  action  of  tlie  question  of  fraud  and  rescission.  As  we 
have  stvn,  there  was  no  trial  of  those  issues  in  those  actions. 
The  vervlict  was  din.vttMl  by  the  ivurt  uix>n  the  motion  of  the 
defendant^  IvisihI  upon  the  statement  of  the  plaintiffs*  counsel 
in  his  ojx'ning  that   no  demand  had  lH?en  made  upon  the 
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defendant  for  a  return  of  the  goods  before  the  actions  were 
brought.  Sucli  a  demand  was  necessary.  {Goodwin  v. 
Wertheimer,  99  N.  Y.  149.)  The  actions  were,  therefore, 
prematurely  brought,  and  were  disposed  of  upon  that  ground 
without  a  consideration  of  the  issues  now  raised,  or  an  oppor- 
tunity given  to  be  heard  with  reference  thereto.  There  was 
no  trial  or  adjudication  upon  the  merits.  There  is  no  mention 
of  the  merits  in  the  judgments  entered.  The  only  expression 
that  appears  having  any  bearing  upon  that  subject  is  the 
recital  that  the  jury  had  duly  rendered  a  verdict  in  favor  of 
the  defendant.  This  does  not  conclude  the  parties.  Under 
the  circumstances  it  is  in  effect  nothing  more  than  a  non-suit. 
The  questions  of  eB>to^^Q\res  adjudicata  or  bar,.cailnot  be 
disposed  of  from  the  judgment  alone.  These  questions  have 
to  be  determined  from  the  judgment  roll,  composed  of  the 
pleadings,  the  clerk's  minutes  of  the  trial  and  the  judgment. 
The  pleadings  disclose  the  subject-matter  in  litigation  and  the 
issues  foimed,  the  minutes  of  the  clerk,  the  proceedhigs  had 
upon  the  trial  and  the  judgment,  the  award  made  thfereon.  A 
knowledge  of  tlie  subject-matter,  issues  formed,  proceedings 
had  and  determination  made,  is  essential  in  order  to  determine 
whether  a  party  has  had  a  day  in  court  with  a  hearing  as  to 
the  merits  of  his  controversy.  There  are  many  cases  in  which 
close  distinctions  have  been  made  upon  the  subject  of  res 
adjudicata  as  applied  to  second  suits,  but  in  support  of  our 
views  we  deem  it  unnecessary  to  here  refer  to  more  than  the 
general  principles  recognized  by  the  cases. 

Freeman,  in  his  work  on  Judgments,  at  section  263,  upon 
the  authority  of  Smith's  Leading  Cases,  divides  judgments 
which  are  not  a  bar  to  another  action,  because  not  on  the  merits, 
into  the  following  classes :  "1.  Where  the  plaintiff  fails  for 
want  of  jurisdiction  in  the  court  to  hear  his  complaint  or  to 
grant  him  relief.  2.  Where  he  has  misconceived  his  action. 
3.  Where  he  has  not  brought  the  proper  parties  before  the 
court.  4.  Where  the  decision  was  on  demurrer  and  the  com- 
plaint in  the  second  suit  sets  forth  a  cause  of  action  in  proper 
form.     5.   Where   the   first  suit  was  lyrematurely  brought. 
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6.  Where  the  matter  in  the  first  suit  is  ruled  out  as  inadmissi- 
ble under  the  pleadings."  At  section  260  he  says:  "The 
estoppel  arising  from  a  judgment  or  decree  is  not  odious 
because  it  is  confined  to  those  points  which  either  were  in  fact 
litigated  and  determined  between  the  parties,  or  wliich  were 
determined  in  the  absence  of  any  actual  contest,  but  not  until 
after  a  full  legal  opportunity  was  given  both  parties  to  make 
such  contest  as  they  might  deem  proper.  It  follows  from  this 
that  no  judgment  can  be  available  as  an  estoppel  unless  it  is  a 
judgment  on  the  merits."  And  at  section  272  he  says :  "  A 
judgment  of  a  court  possessing  competent  jurisdiction  is  final, 
not  only  in  reference  to  the  mattei*s  actually  or  formally  liti- 
gated, but  as  to  all  other  matters  which  the  parties  might  have 
litigated  and  have  decided  in  the  cause." 

In  Marsh  v.  Maaterton  (101  N.  Y.  401-407)  it  is  said  that, 
"  in  order  to  bar  the  second  action,  the  circumstances  must  be 
such  that  the  plaintiff  might  have  recovered  in  the  first  for 
the  same  cause  alleged  in  the  second.  The  estoppel  of  an 
adjudication  made  on  grounds  purely  technical,  and  where 
the  merits  could  not  come  in  question,  is  limited  to  the  point 
actually  decided  and  will  not  preclude  a  subsequent  action 
brought  in  a  way  to  avoid  the  objection  which  proved  fatal  in 
the  fii-st.  When  a  suit  fails  in  consequence  of  a  want  of  juris- 
diction, or  because  the  plaintiff  misconceives  the  remedy,  or 
did  not  bring  the  proper  parties  before  the  court,  and  not 
from  any  inherent  defect,  the  substance  of  the  cause  is  left  at 
liberty  and  may  be  made  the  subject  of  another  action.  To 
render  a  judgment  effectual  as  a  bar,  the  cause  of  action,  must 
be  substantially  the  same." 

In  Shaw  v.  Broadhent  (129  K  Y.  114-123)  Ruger,  Ch.  J., 
says:  "In  order  that  the  judgment  should  have  the  effect 
claimed,  it  is  not  enough  that  the  party  produce  a  record 
showing  a  judicial  determination  of  the  same  question  litigated 
in  his  favor,  but  it  must  also  appear  that  it  was  rendered  upon 
the  merits  upon  a  material  point  and  substantially  upon  the 
same  facts  presented  in  the  subsequent  case." 

In  Rose  v.  Hawley  (141  N.  Y.  366-375)  it  is  said  :  "  Where 
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a  party  has  been  defeated  in  his  action  by  reason  of  neglect  to 
perform  some  preliminary  act  necessary  to  perfect  the  cause 
of  action,  such  as  the  giving  of  notice  or  the  Hke,  the  judg- 
ment is  not  a  bar  to  another  action  begun  after  the  cause  of 
action  has  become  perfected  by  the  giving  of  notice,  or  the  per- 
formance of  the  requisite  preliminary  act,  whatever  it  may  be." 

In  Appleby  v.  Astor  Fire  Ins.  Co.  (54  N.  Y.  253-261)  it 
is  said  per  curiam  that  "  there  was  no  motion  for  a  non-suit, 
but  the  court  upon  the  whole  case  was  requested  to  direct  a 
verdict  for  the  defendant.  We  are  of  the  opinion  that  this 
request  was  in  substance  and  effect  the  same  thing  as  a  non- 
suit." (See,  also,  Spelman  v.  Terry ^  74  K.  Y.  451 ;  Webb  v. 
Buchelew^  82  id.  559  ;  Pray  v.  liegeman^  98  id.  358,  and 
Bell  V.  Merrifield,  109  id.  210.) 

It  is  now  urged  that  the  money  in  the  hands  of  the  sheriff 
sought  to  be  recovered  is  not  shown  to  be  the  proceeds  of  tho 
goods  procured  by  Fechheimer,  Rau  &  Co.  from  the  plaintiffs. 
Some  of  it  may  be  money  paid  for  costs,  etc.,  in  the  replevin 
actions,  but  as  to  the  greater  portion  we  think  it  must  be 
regarded  as  the  proceeds  of  the  goods.  It  was  paid  over  to 
the  sheriff  as  sucli.  The  plaintiffs  disposed  of  the  goods  whilst 
they  were  in  their  hands,  pending  the  determination  of  the 
replevin  actions.  Money  has  no  earmarks,  and  it  makes  no 
difference  whether  the  identical  money  received  by  the  plain- 
tiffs for  the  goods  was  paid  over  to  tlie  sheriff  or  other  money 
substituted  in  its  place,  as  long  as  it  was  paid  over  as  the  pro- 
ceeds of  the  goods. 

The  trial  court  refused  to  pass  upon  the  question  of  fraud 
and  deceit  or  to  make  findings  upon  that  subject.  We  do  not 
deem  it  advisable  to  now  indulge  in  any  expressions  of  opinion 
in  reference  thereto.  The  evidence  upon  that  subject  calls 
for  the  careful  consideration  of  the  trial  court,  and  the  issues 
raised  by  the  pleadings  should  be  determined  by  it. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  reversed. 
SioKELS— Vol.  CI.        27 
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The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Respondent,  ^^  The  New  York  Refriger- 
ating Construction  Company  et  al.,  Appellants. 

While  the  general  rule  is  that,  where  a  contract  is  rescinded  while  in  the 
course  of  performance,  no  claim  in  respect  of  performance  may  there- 
after be  made,  it  does  not  apply  where,  b}^  the  agreement  of  rescission, 
the  claim  has  been  expressly  or  impliedly  reserved. 

Defendant,  the  N.  Y.  R.  C.  Co.,  being  the  highest  bidder,  was  awarded 
the  privilege  of  introducing  its  refrigerating  apparatus  in  one  of  the 
New  York  city  markets,  and  entered  into  a  contract  with  the  city,  by 
which  it  agreed,  among  other  things,  to  pay  to  the  city  a  specified  sum 
annually,  the  payments  to  be  made  quarterly.  A  bond  was  furnished  by 
the  company  upon  which  the  other  defendants  were  the  sureties.  The 
recital  in  the  bond  referred  to  the  contract  which  was  attached,  and  it  was 
conditioned  for  the  performance  of  "each  and  every  condition  therein 
contained."  In  an  action  to  recover  two  quarterly  payments  alleged  to 
be  due  on  the  contract,  Tield,  that  the  recital  was  broad  enough  to  cover 
the  condition,  and  to  render  the  sureties  liable  if  a  breach  was 
established. 

The  contract  provided  that,  in  case  of  non -performance  by  the  company, 
certain  prescribed  proceedings  might  be  taken,  and,  after  a  hearing 
therein,  the  city  comptroller,  upon  direction  of  the  commissioner  of  the 
sinking  fund,  was  vested  with  power  to  notify  the  company  to  discon- 
tinue its  system.  After  the  commencement  of  this  action  such  proceed- 
ings were  instituted,  and  at  the  termination  thereof  the  comptroller,  by 
direction  of  the  commissioners,  notified  the  company  to  discontinue  and 
that  the  contract  was  canceled  and  annulled.  Defendants  claimed  that 
this  cancellation  destroyed  the  cause  of  action.  Held,  untenable;  that 
it  was  not  a  rescission  in  the  strict  technical  sense  which  destroys  all 
right  of  action,  but  simply  a  termination  of  the  contract  according  to 
its  terms,  which  left  undisturbed  all  existing  liabilities. 

The  complaint  alleged  that  the  payments  sought  to  be  recovered  were  due 
February  1  and  May  1,  1891.  By  the  contract  the  payments  were  not 
due  in  advance.  The  testimony  on  the  part  of  plaintiff  was  to  the 
effect  that  the  payments  unpaid  were  for  the  quarter  from  February  1 
to  May  1,  and  from  May  1  to  August  1.  The  trial  court  found  that 
defendant  had  not  paid  the  payment  for  the  quarter  ending  February  1, 
1891.  Held,  that  while  there  was  no  proof  to  sustain  this  finding,  yet  as 
it  appeared  that  two  quarterly  payments  were  in  fact  due  and  unpaid, 
it  was  incumbent  on  defendant  to  raise  the  specific  objection  on  the  trial, 
and,  as  this  was  not  done,  it  could  not  be  raised  upon  appeal. 

(Argued  May  2,  1895;  decided  May  21,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  upon 
an  order  made  December  14,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Burton  JV,  Harrison  for  appellants.  A  complete  defense 
for  the  three  individual  defendants,  the  three  sureties  in  the 
bond  sued  on,  is  found  in  the  fact  that  the  complaint  does  not 
charge  any  default  of  the  defendant  company,  the  principal 
in  the  bond,  as  to  any  matter  for  which  the  securities  in  the 
bond  became  thereby  bound.  (iV^.  M,  B.  Assn.  v.  ConlcUng^ 
90  K  Y.  120;  WoocLy,  Fish,  63  id.  250;  McCluskey  v. 
CrowAJoeU,  11  id.  598  ;  Gates  v.  McKee,  13  id.  237 ;  TT.,  etc., 
Co.  v.  Clinton,  66  id.  331 ;  Miller  v.  Stewart,  9  Wheat.  702 ; 
U.  S.  V.  Boyd,  15  Pet.  208 ;  Birckhead  v.  Brown,  5  Hill, 
640;  Ward  v.  Stahl,  81  N.  Y.  408.)  The  supplemental 
answer  alleges,  the  evidence  proves,  and  the  findings  show,  a 
complete  defense,  not  only  for  the  three  sureties  in  the  bond, 
but  also  for  the  defendant  corporation  —  the  latter  the  prin- 
cipal in  the  bond  sued  on.  {MoCreery  v.  Day,  119  N.  Y. 
1 ;  O.  P.  R.  R.  Co.  V.  Forrest,  128  id.  91 ;  People  v.  YiUs, 
36  id.  400 ;  Hughson  v.  City  of  Rochester,  49  Hun,  51 ; 
McCotter  v.  Hooker,  8  N.  Y.  507 ;  Fx  parte  McCardle,  1 
Wall.  506;  Butler  v.  Palmer,  1  Hill,  328;  Hinsdale  v. 
White,  6  id.  507.)  The  statute  under  which  the  comptroller 
proceeded  authorized  him  to  adjust,  as  he  did,  the  claims  for 
and  against  the  city  by  canceling  and  annulling  the  agree- 
ment of  May  15,  1890.  (Laws  of  1849,  chap.  187,  §  11 ; 
Laws  of  1857,  chap.  446,  §  22 ;  Laws  of  1873,  chap.  335,  §  29 ; 
Laws  of  1882,  chap.  410,  §  123.)  The  opinion  of  the  learned 
justice  below,  that  the  cancellation  and  annulment  of  the 
agreement  of  May  15, 1890,  should  be  construed  to  be  merely 
the  notice  by  the  instrument  of  May  15,  1890,  provided  for, 
notifying  the  defendant  company  to  discontinue  its  operations 
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for  the  future,  and  to  remove  its  apparatus  from  the  market, 
is  untenable.  (Laws  of  1882,  chap.  410,  §  123 ;  Mansfield^ ^ 
Case^  102  X.  Y.  205 ;  Hughaon  v.  City  df  Rochester,  49 
Hun,  52.) 

D.  J.  Dean  for  respondent.  The  omission  of  the  com- 
mon council  to  act  upon  the  company's  application  for  a 
permit  affords  no  defense  to  this  action.  {Stewart  v.  Ketel- 
tas,  36  X.  Y.  388  ;  Dannat  v.  Fuller,  120  id.  554 ;  Pat- 
terson V.  Ofllara,  2  E.  D.  Smith,  58 ;  Brewer  v.  Knapp,  1 
Pick.  332 ;  Davis  v.  Tyler,  18  Johns.  489 ;  Lawson's  Pres. 
Ev.  350,  D ;  Decker  v.  Livingston,  15  Johns.  479 ;  WeeJc^  v. 
Little,  89  X.  Y.  566 ;  Mansfield  v.  X.  T.  C,  ck  H,  li.  R.  R. 
Co,,  102  id.  205 ;  Barr  v.  X.  Y.,  L.  K  cfe  H^.  R.  Co,,  125 
id.  263  ;  Jfayor  v.  iV^.  B.  Bank,  126  id.  665.)  The  common 
council  of  the  city  of  Xew  York  is  a  legislative  body,  its  acts 
involve  the  exercise  of  discretion  and  impute  no  liability  to 
the  city.  (Laws  of  1882,  chap.  410,  §§  29,  86 ;  Schajick  v. 
Mayor,  etc,,  69  X.  Y.  444  ;  People  ex  rel,  v.  Grant,  126  id. 
473 ,  N,  Y,ck  IL  R,  R.  Co,  v.  Mayor,  etc.,  1  Hilt.  562 ; 
Child  v.  Boston,  4  Allen,  41 ;  E.  R.  G.  L,  Co,  v.  Donnelly, 
93  X.  Y.  557 ;  Mathewson  v.  Grand  Rapids,  50  X.  W.  Rep. 
651 ;  Ilassett  v.  McArdle,  7  Misc.  Rep.  710;  Jon^s  v.  Judd, 
4  X.  Y.  412  ;  Ileine  v.  Myer,  61  id.  171.)  Even  conceding 
that  the  city  was  under  an  obligation  to  procure  the  permit 
for  the  defendant  company,  and  that  the  procuring  of  the 
permit  was  a  condition  precedent  to  the  maintenance  of  an 
action  for  the  rent,  it  is  submitted  that  such  condition  prece- 
dent has  been  waived.  ( White  v.  Beeten,  7  11.  &  X.  40 ; 
Behn  V.  Burness,  3  B.  &  S.  751 ;  Pust  v.  Dowie,  5  id.  20; 
Jonassohn  v.  Young,  4  id.  296 ;  M,  D.  Foundry  v.  Jlovey, 
21  Pick.  417 ;  Norrington  v.  Wright,  115  U.  S.  188 ;  M.  F. 
db  M.  Co,  V.  Lorentz,  44  Md.  218;  Sampson  v.  S,  L  W,  Co,, 
6  Gray,  120  ;  Kenworthy  v.  Stevens,  132  Mass.  125 ;  Benja- 
min on  Sales  [4th  Eng.  ed.],  547  ;  Leake  onCont.  664;  Wiley 
V.  Athol,  150  Mass.  426.)  The  defendants'  construction  of 
the  agreement  with  regard  to  payments  is  totally  at  variance 
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with  its  true  intent  and  meaning.  {Langdon  v.  Mayor^  etc,^ 
93  N.  T.  129,  145 ;  Mayor  v.  D.  i?.,  K  B,  cfe  B,  R,  7?.  Co., 
47  Hun,  199 ;  112  N.  Y.  137.)  The  practical  construction  placed 
upon  the  agreement  by  the  defendants  is  binding  upon  them. 
{P&wers  V.  Athens,  26  Hun,  287 ;  99  N.  Y.  592 ;  Fort  v. 
Burch,  6  Barb.  60-73  ;  Du  Bois  v.  Brown,  1  Dem.  317 ; 
Miller  V.  Eheinweig,  79  Hun,  1 ;  McKeen  v.  Delancey,  5 
Cranch,  22;  Viiiceiines  v.  C\  G.  Z.  Co.,  31  N.  E.  Eep.  573  ; 
Easton  v.  Pickersgill,  55  N.  Y.  310.)  The  resolution  of  the 
sinking  fund  operated  prospectively,  and  has  no  retroactive 
effect.  (Laws  of  1882,  chap.  410,  §§  123,  170  ;  Kingsbury  v. 
Weatfall,  61  N.  Y.  356 ;  Kingsbury  v.  Williams,  53  Barb. 
142  ;  Gelpclce  v.  Qmntell,  74  N.  Y.  599  ;  Roe  v.  Conway,  Id. 
204 ;  Johnson  v.  Oppenheim,  55  id.  280.)  The  bond  is  not 
defective  in  that  the  names  of  the  sureties  are  not  inserted  in 
the  body  of  it.  (21  Am.  &  Eng.  Ency.  of  Law,  449  ;  Brandt  on 
Suretysliip,  15 ;  Ftilton's  Case,  7  Cow.  484.)  The  defendant 
company  is  a  proper  party  to  tlie  suit  on  the  bond.  (Code 
Civ.  Pro.  §  454;  Viadero  v.  Morton,  6  Civ.  Pro.  Rep,  238; 
Field  v.  Van  Cott,  5  Daly,  308.) 

Bartlett,  J.  This  is  an  appeal  from  a  judgment  of  the 
General  Term,  first  department,  affirming  a  judgment  in  favor 
of  plaintiff. 

This  action  is  brought  to  recover  under  a  written  agreement 
and  a  bond  executed  in  pursuance  thereof. 

The  corporation  defendant  executed  the  agreement  with 
the  city  of  New  York,  and  the  individual  defendants  are  the 
sureties  on  the  bond. 

The  refrigerating  company,  as  the  highest  bidder,  was 
awarded  the  privilege  of  introducing  its  refrigerating  appar- 
atus in  the  new  West  Washington  Market,  paying  therefor 
five  per  cent  of  the  gross  receipts  from  the  standholders  in 
the  market,  and  the  additional  sum  of  fifty-five  hundred  dol- 
lars yearly,  payable  quarterly. 

The  agreement  required  the  refrigerating  company  to  give 
a  bond,  in  the  penal  sum  of  ten  thousand  dollars,  for  the 
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faithful  performance  of  the  terms  of  the  agreement,  with  two 
sureties. 

The  bond  was  duly  furnished  by  the  refrigerating  company, 
with  three  sureties,  the  individual  defendants. 

This  action  is  brought  to  recover  two  quarterly  payments  of 
$1,375.00  each,  alleged  to  be  due  under  the  contract,  Febru- 
ary 1st  and  May  1st,  1891,  respectively. 

It  is  stipulated  that  a  second  pending  action  shall  abide  the 
result  of  this  one. 

Several  defenses  are  pleaded  by  the  defendants. 

It  is  insisted  that  the  recital  of  the  bond  is  not  broad  enough 
to  cover  the  condition,  and,  as  a  result,  that  the  sureties  are 
not  liable  in  this  action. 

The  recital  refers  to  the  written  contract  which  is  attached 
to  the  bond ;  the  condition  requires  a  performance  of  the  con- 
tract in  '"'each  and  every  provision  therein  contained,"  and  it 
is  clear  that  the  sureties  are  liable  if  a  breach  is  established. 

It  is  argued  that  a  surety  is  never  to  be  implicated  beyond 
his  specific  engagement,  and  that  his  liability  is  always  strictis- 
^imi  Juris,  and  must  not  be  extended  by  construction. 

While  tins  rule  is  well  settled  and  the  courts  uniformly 
enforce  it,  the  case  at  bar  presents  no  violation. 

It  is  further  urged  that  the  contract  has  been  canceled  and 
annulled  by  the  parties,  and  that  an  action  cannot  be  founded 
thereon. 

We  have  been  referred  to  numerous  authorities  laying  down 
the  general  doctrine  that  where  a  contract  is  rescinded  while 
in  the  course  of  performance,  no  claim  in  respect  of  perform- 
ance, or  of  what  has  been  paid  or  received  thereon,  may  there- 
after be  made. 

This  general  rule  is  subject,  however,  to  the  qualification 
that  any  claim  founded  on  the  contract  must  be  referred  to 
the  agreement  of  rescission,  to  ascertain  whether  it  has  been 
expressly  or  impliedly  reserved.  {McCreery  v.  Day,  119  N. 
T.  5.) 

In  the  case  cited  Judge  Andrews  says  that  the  liability  of 
Garrison  "  depends  on  the  intention  to  be  deduced  from  the 
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agreement  of  annulment,  construed  in  the  light  of  attending 
circumstances." 

In  the  case  at  bar  we  must  apply  this  principle  of  con- 
struction, as  it  would  be  unjust  to  enforce  a  hard  and  fast  rule 
without  regard  to  the  situation  of  the  parties  and  the  circum- 
stances that  induced  the  city  of  New  York  to  terminate  the 
contract. 

The  fifth  subdivision  of  the  contract  provides  the  mode  of 
procedure  in  case  of  non-performance  by  the  refrigerating 
company.  The  comptroller  was  to  certify  the  fact  in  writing 
to  the  commissioners  of  the  sinking  fund  and  the  company 
afforded  an  opportunity  to  be  heard  in  reply  to  the  charges, 
and  after  the  hearing  the  comptroller,  upon  the  direction  of 
the  commissioners,  was  vested  with  the  power  to  notify  the 
company  to  discontinue  its  system. 

This  provision  of  the  contract  was  invoked  by  the  city,  the 
company  failed  to  appear  before  the  commisioners  in  answer 
to  the  charges  preferred  by  the  comptroller,  and  the  latter, 
by  direction  of  the  commissioners,  notified  the  company  to 
discontinue  its  system  and  that  its  contract  was  canceled  and 
annulled. 

At  the  time  this  occurred  these  actions  were  pending  to 
recover  payments  due  under  the  contract,  and  yet  the  appel- 
lants contend  that  it  was  the  intention  of  all  the  parties  to 
the  contract  to  effect  a  strict  rescission  leaving  the  situation 
precisely  as  if  no  contract  had  ever  existed. 

In  view  of  the  status  when  the  comptroller,  acting  under 
the  direction  of  the  commissioners  of  the  sinking  fund,  served 
his  final  notice,  we  think  it  was  not  a  rescission  in  the  strict 
technical  sense  which  destroyed  all  rights  of  action,  but  was  a 
termination  of  the  contract  accordhig  to  its  terms  and  left 
undisturbed  all  existing  liabilities ;  the  rescission  had  no  retro- 
active effect.  This  result  is  to  be  fairly  implied  from  all  the 
surrounding  circumstances  and  carries  out  the  obvious  mean- 
ing of  the  parties  when  the  contract  was  executed. 

The  position  assumed  by  the  appellants  is  technical,  forced 
and  unnatural. 
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Kobert'M.  Oliphant  et  al.,  as  Executors,  etc.,  Respondents, 
V.  Edward  Burns  et  al.,  Impleaded,  etc..  Appellants. 

In  October,  1^70,  H.  was  the  owner  of  a  tract  of  land  subject  to  a  purchase- 
money  mortgage;  he  conveyed  a  portion  thereof  to  a  seminary,  and  C,  the 
mortgagee,  before  the  conveyance,  executed  to  H.  a  release,  absolute  in 
its  terms,  of  that  portion  from  the  lien  of  the  mortgage.  The  deed  of 
H.  stated  that  the  land  was  granted  on  the  condition  that  it  should  be 
kept  and  used  as  a  theological  seminary;  the  grantee  covenanted  that 
it  would,  within  five  years,  erect  buildings  on  the  premises  for  that 
purpose,  and,  in  case  of  default,  would,  upon  request,  re-couvcy  to 
H.  In  April.  1871,  II.,  his  wife  and  C.  entered  into  a  contract  by 
which  it  w^as  agreed  that  the  land  covered  by  said  mortgage,  except 
that  portion  to  which  the  seminary  "  may  retain  title,"  and  also  other 
lands  owned  by  11.  and  wife,  should  be  sold  off  in  lots  and  the  pur- 
chase money  divided  between  the  parties  in  specified  proportions.  In 
June,  1871,  H.  conveyed  certain  other  portions  of  the  tract  to  W..  which 
was  also  released  by  C.  from  the  purchase-money  mortgage.  In  May, 
1873,  the  seminary  re-conveyed  to  H.  the  land  so  conveyed  to  it  by  him, 
and  in  June,  1879,  W.  re-conveyed  to  II.  the  portion  so  conveyed  to 
him.  Thereafter  H.  and  wife  executed  to  M.,  the  original  pluintifT 
herein,  two  mortgages  on  the  portions  so  re-conveyed  to  him  by  the 
seminary  and  W.  In  an  action  to  foreclose  said  mortgages  defendants 
claimed  that  by  reason  of  the  covenant  for  re-conveyance  in  the  deed  to 
the  seminary  the  land  conveyed,  upon  being  re-conveyed  to  H.,  became 
subject  to  the  agreement  and  subject  to  be  sold  under  its  provisions, 
and  although  M.  had  no  actual  notice  of  the  agreement  that  the  record 
thereof  was  constructive  notice;  and  so,  that  she  took  her  mortgage  sub- 
ject to  the  rights  of  third  parties  provided  for  in  the  agreement.  Hthl, 
untenable. 

Tefft  V.  Mun8on  (57  N.  Y.  97)  and  White  v.  Patten  (24  Pick.  3^), 
distinguishedr 

In  July,  1880,  an  action  was  brought  by  the  executors  of  C.  against  H. 
and  others  to  enforce  specific  performance  of  the  said  agreement. 
The  complaint,  in  describing  the  property  to  be  affected,  excluded  the 
parcels  sold  to  the  seminary  and  to  W.  M.  was  made  one  of  the 
defendants.  She  appeared  and  set  up  the  releases,  and  thereupon,  by  con- 
sent, the  complaint  was  dismissed  as  to  her.  The  judgment  therein,  to 
which  none  of  the  remaining  defendants  appeared  to  have  raised  any 
objection,  directed  the  sale  of  the  seminary  parcel  with  the  land 
described  in  the  complaint.  After  the  commencement  of  the  action,  but 
before  entry  of  judgment  therein,  one  of  plaintiffs'  mortgages  was  exe- 
cuted. Ileldy  that  the  lis  pendens  in  that  action  was  no  notice  to  M., 
as  the  complaint  excluded  the    seminary  parcel,  and  any  agreement 


1895.]  Oliphant  et  al.  v.  Burns  et  al.  219 

N.  Y.  Rep.]  Statement  of  case. 

between  third  parties  to  include  it  therein  and  in  the  judgment  was 
ineffectual  to  affect  her  rights  under  her  mortgage,  and,  therefore,  so 
far  as  she  was  concerned,  there  was  a  legal  unincumbered  title  in  H. 
at  the  time  he  execut-ed  the  mortgages  in  question. 

Also,  /leld,  that  it  was  not  necessary  for  the  complaint  to  allege  or  for 
plaintiff  to  prove  as  part  of  her  case  that  the  mortgages  were  given  for 
value;  that  while  it  might  have  been  her  duty  to  do  this,  after  proof  of 
the  agreement  by  defendant,  no  objection  having  been  taken  on  the 
trial  because  of  failure  to  make  this  proof,  the  question  could  not  be 
presented  on  appeal. 

Pursuant  to  the  judgment  in  the  action  for  specific  perfonnance  the 
seminary  tract  was  sold  to  defendant  B.  By  the  judgment  the  referee 
appointed  to  sell  was  directed  to  pay  all  liens  for  taxes  or  assessments. 
Upon  petition  of  the  referee,  and  after  hearing  and  upon  request  of  B. 
and  other  purchasers,  but  without  notice  to  the  plaintiff  in  that  action  or 
to  H.  or  M.,  an  order  was  made  directing  the  referee  to  pay  out  of  the 
purchase  moneys  a  sum  which  had  been  agreed  upon  between  the  par- 
chasers  and  the  town  for  taxes  on  the  property  included  in  the  judg- 
ment, and  also  upon  that  conveyed  by  H.  to  W.  and  re- conveyed  by 
him  to  H.  By  the  order  the  purchasers,  on  proof  of  payment  of  the 
taxes,  were  allowed  to  retain  the  tax  leases,  certificates  and  assignments 
to  them  by  the  town,  for  the  protection  of  their  title.  Upon  the  trial 
of  this  action  B.  claimed  title  and  possession  under  the  tax  leases  ;  that 
their  validity  could  not  be  determined  in  this  action,  and  that  the  same 
were  paramount  to  the  mortgages.  Hell,  untenable  ;  that  while  it  was 
to  be  presumed  that  the  seminary  parcel  was  inserted  in  the  judgment 
and  sold  with  the  consent  of  the  parties  to  the  action,  the  premises  were 
in  law  sold  subject  to  M.'s  mortgages,  and  the  duty  of  paying  the  taxes 
rested  upon  the  mortgagor,  which  duty  was  discharged  by  the  pay- 
ment out  of  the  proceeds  of  sale  ;  and  so,  although  by  the  order  the  pur- 
chasers were  allowed  to  take  assignments,  this  did  not  alter  the  char- 
acter of  the  payment,  and  the  taxes  and  tax  titles  were  thereby 
extinguished. 

Beynolds  v.  Stockton  (140  U.  S.  254),  distinguished. 

Subsequent  to  the  re-conveyance  to  H.  of  the  lots  conveyed  by  him  to  W.^ 
H.  conveyed  them  to  another,  and  on  the  same  day  the  grantee  con- 
veyed them  to  the  wife  of  11.,  in  whose  name  the  title  stood  when  the 
second  mortgage  to  M.  was  executed;  she  died  intestate,  and  through 
conveyances  from  her  husband  and  heirs  S.  W.  P.  acquired  title;  he, 
after  the  payment  of  the  taxes  as  above  stated,  conveyed  the  premises 
to  his  son,  defendant  C.  W.  P.,  "  subject  to  all  liens  and  incumbrances." 
S.  W.  P.  purchased  certain  lots  at  the  referee's  sale  and  joined  with  B. 
in  the  request  for  the  order  as  to  payment  of  taxes.  Held,  that  while,  if 
S.  W.  P.  had  taken  possession  under  his  tax  title,  he  might  have  set  up 
such  title  and  claimed  it  paramount  to  the  mortgages,  and  while  the 
validity  of  the  claim  could  not  have  been  litigated  in  the  foreclosure 
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chase-money  mortgage  for  $150,000,  dated  September  24, 
1870.  This  mortgage  was  duly  recorded  October  11,  1870. 
Mr.  Clapp  and  Mr.  Hawlej''  were  both  interested  in  this  scheme 
for  cutting  up  the  land  into  villa  plots,  and  in  order  to  improve 
the  prospects  of  the  sale  of  the  balance  it  was  determined  to 
convey  to  the  General  Theological  Seminary  of  the  Protestant 
Episcopal  Church  in  the  United  States,  free  and  clear  of  all 
incumbrances,  a  tract  containing  30  acres  of  the  land  above 
mentioned.  Accordingly,  and  on  or  about  the  10th  of 
October,  1870,  Mr.  Clapp  duly  released  the  30  acres  intended 
for  the  seminary  from  the  lien  of  his  §150,000  mortgage. 
This  release  was  given  to  Mr.  Thomas  R.  Hawley,  and  was 
absolute  and  full.  On  October  15,  1870,  Mr.  Hawley  and 
wife  conveyed  this  30  acres  thus  released,  to  the  above-named 
seminary.  This  deed  stated  that  it  was  granted  upon  the  con- 
dition that  the  land  should  be  used  and  kept  by  them,  the 
parties  of  the  second  part  and  their  respective  successors, 
for  the  purpose  of  a  theological  seminary,  and  the  deed 
contained  a  covenant  on  the  part  of  the  seminary  that  it  or  its 
successors  would,  within  five  years  from  the  date  of  the  deed, 
erect  buildings  upon  the  premises  for  the  purpose  of  a 
theological  seminary,  or  that,  in  default  of  so  doing,  the 
seminary  would,  upon  request,  re-convey  the  premises  to 
Thomas  R.  Hawley,  one  of  the  parties  of  the  first  part,  his  heirs 
or  assigns,  free,  clear  and  discharged  from  any  former  or  other 
gift,  grant  or  conveyance  thereof  by  the  seminary,  and  from 
any  lien  or  incumbrance  suffered  by  them  or  either  of  them. 
While  the  30  acres  or  seminary  tract  was  still  owned  by  and 
in  possession  of  the  seminary,  and  on  April  24,  1871,  Thomas 
R.  Hawley  and  Augusta  W.  Hawley,  his  wife,  and  Hawley  D. 
Clapp,  the  mortgagee  of  the  $150,000  mortgage,  made  and  exe- 
cuted what  is  termed  the  tripartite  agreement,  which  was  duly 
recorded,  by  which  it  was  agreed  that  the  land  covered  by  the 
$150,000  mortgage,  together  with  other  land  owned  by  the 
Hawleys  ("  except  that  portion  of  the  farm  secondly  above 
mentioned  to  which  the  General  Theological  Seminary  of  the 
Protestant  Episcopal  Church  of  the  United  States  may  retain 
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title  "),  should  be  sold  by  the  Hawleys  "  with  all  proper  and 
judicious  dispatch,"  in  such  lots  and  sizes  as  should  be  agreed 
upon,  and  of  the  purchase  money  arising  from  the  sales  of 
such  lots  Mr.  Clapp  was  to  have  fourteen-twenty-fourths  and 
the  other  parties  ten-twenty-fourths.  Provision  was  made  for 
the  taking  of  security  for  a  portion  of  the  purchase  money  not 
paid  in  cash,  and  other  provisions,  not  here  particularly 
material,  were  contained  in  the  agreement. 

Things  remained  in  this  condition  until  the  15th  of  June, 
1871,  when  Thomas  R.  Hawley  and  wife  conveyed  to  one  R. 
M.  Waters  certain  other  portions  of  the  land  covered  by  this 
$150,000  mortgage,  including  the  so-called  lots  70  and  71,  and 
on  that  day  Hawley  D.  Clapp  released  from  the  lien  of  his 
mortgage  all  of  the  premises  tlms  conveyed  by  Hawley  to 
Waters,  with  the  exception  of  lots  70  and  71,  which  were  not 
released  and  were  conveyed  to  Waters  subject  to  the  lien  of 
the  Clapp  mortgage. 

On  the  5th  of  May,  1873,  the  seminary  having  up  to  that 
time  failed  to  build,  conveyed  the  land  back  to  Hawley,  and 
that  conveyance  was  recorded  on  the  23rd  of  September, 
1875,  and  on  the  9th  of  June,  1879,  by  deed  recorded  on  that 
day,  Mr.  Waters  reconveyed  to  Mr.  Hawley  all  of  the  lots 
which  Hawley  had  conveyed  to  him.  Hawley  was  thus  on 
June  9,  1879,  seized  of  all  the  property  which  had  been 
conveyed  to  the  seminary  and  to  Waters,  and  that  property 
when  the  firet  of  the  two  mortgages  to  plaintiflf  s  testatrix  was 
given  stood  in  his  name  freed  from  the  lien  of  the  $150,000 
mortgage,  except  the  two  lots  Nos.  70  and  71  above  spoken  of. 
In  the  meantime,  and  about  October,  1874,  Mr.  Clapp  began 
an  action  against  Hawley  and  others  to  foreclose  the  $150,000 
mortgage,  and  "in  that  complaint  it  was  stated  that  the  prop- 
erty deeded  to  the  seminary  and  to  Waters  (except  lots  70.  and 
71)  had  been  released  from  the  lien  of  the  mortgage,  and  the 
complaint  prayed  for  a  foreclosure  in  regard  to  all  the  other 
land  covered  by  the  mortgage.  Judgment  was  entered  for 
the  plaintiff  in  1875,  which  provided  for  tlie  sale  of  all  the 
land  described  in  that  mortgage,  excepting  the  premises  which 
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'.^J  \»t3itu  released  fn^m  the  mortgage  Ky  Clapp  and  then  con- 
vt  ytr«i  ro  the  aeminary  and  to  Wat  ere.  The  jotjgment  in  that 
action  was  sabt5e<|nently  reversed  bv  the  General  Term  and  a 
at- w  trial  uniere*J,  and  up>n  appeal  to  this  eonrt  from  the 
.>nier  granting  the  neur  trial  the  order  wasj^  affirmed.  The  case 
i>  Imported  in  memorandnrn  in  00  X.  Y.  025.  It  was  reversed 
jii  riie  gnjund  that  the  tripartite  agreement  above  mentioned 
\u\d  taken  tlie  place  of  the  *150j>h>  m«>rtgdge  and  the  mort- 
ijHO^'^  rights  were  to  l^e  goveme<J  by  that  agreement. 

Chi  the  2Sth  of  July,  ISnX  Mr.  Clapp  liaving  in  the  mean- 
n:ae  died,  his  execntors  Commenced  an  action  ag«..in.<t  Thomas 
K.  Hawley  and  others  for  the  >j>ecitic  performance  of  the 
pn.n  i>ions  of  the  tripartite  agreement  ab<:»ve  mentioned  and  to 
..»i»taiu  a  sale  of  the  proj^erty  included  in  that  agreement, 
L:k* hiding  lots  7*»  and  71. 

The  c\>inplaint  in  that  action  descrilxjd  the  property  to  be 
arfeottNl  by  it,  including  lots  70  and  71,  but  excluding  from  its 
des^'riptiiin  the  30-acre  Seminary  tract  and  the  other  land 
th;tt  had  l>een  once  conveyed  to  Waters.  Anne  A.  Morss,  the 
plaintiffs'  totatrix,  was  made  i»ne  of  the  defendants  in  that 
action  ithe  second  mortgage  to  her  not  then  having  been 
given »,  and  she  aj>peare«l  in  it  an<l  answereil  the  complaint  and 
st^t  up  tlie  relca-es  of  t!ie  land  from  the  $150,<nm»  mortgage, 
and  n})on  the  trial  f>f  the  action  on  the  12th  uf  March,  ISSl, 
she  put  in  evidence  such  releases,  and  the  complaint  was  as  to 
her  dismissed  by  consent  and  her  name  thereafter  omitted 
from  the  title  and  from  the  tindings  of  fact  and  from  the 
tinal  judgment.  The  defendants  Hawley  having  appeared  in 
the  sjime  action  and  answennl  and  gone  to  trial,  the  case  was 
tried  and  judgment  rendereil,  which  judgment,  instead  of 
excluding  the  so-called  30-acre  Seminary  tract,  directed  that 
such  tmct  should  he  sc»ld  with  the  rest  of  the  property 
descrilKHl  in  the  complaint.  The  rei\>rd  thus  showed  a  com- 
plaint to  coniiKd  the  Ilawleys  to  sell  certain  land  in  which  the 
Seminary  tract  was  excluded,  the  dismissal  of  the  complamt 
by  consent  as  to  Miss  Morss,  the  appearance  of  the  Hawleys 
in  the  action,  their  answer  and  their  taking  part  in  the  trial, 
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and  tlien  a  ludgment  following  tlie  trial  in  which  the  Seminary 
tract  is  directed  to  be  sold  with  the  rest  of  tlie  land  described 
in  the  complaint.  Tlie  record  does  not  affirmatively  show  an 
amendment  of  the  complaint  so  as  to  inchide  the  Seminary 
tract  within  its  prayer  lor  judgment  and  sale,  nor  does  the 
record  show  an  affirmative  and  formal  consent  on  the  part  of 
the  Hawleys  to  the  sale  of  such  tract  under  the  judgment. 
But  there  is  no  evidence  in  the  record  of  any  objection 
being  taken  by  any  of  the  parties  to  this  inclusion  of  the 
Seminary  tract,  and  all  the  parties  interested  in  the  question, 
with  the  exception  of  Miss  Morss,  were  present  at  the  trial 
and  taking  part  therein.  No  exception  is  taken  to  the  judg- 
ment, or  to  any  subsequent  proceedings  thereunder,  by  the 
Hawleys  or  Clapo  so  far  as  the  record  shows.  Pursuant  to 
the  judgment  entered  the  referee  appointed  therein  sold,  on 
the  fifth  of  August,  1889,  the  premises  known  as  tlie  Seminary 
tract  to  the  defendant  Burns,  and  the  lots  Nos.  70  and  71  to 
the  defendant  S.  Webber  Parker.  The  rest  of  the  land  which 
had  been  conveyed  by  Hawley  to  Waters,  and  back  again  by 
Waters  to  him,  and  which  was  covered  by  the  mortgages  to 
the  plaintiffs'  testatrix  herein,  was  excluded  from  this  judg- 
ment. The  history  of  the  title  to  that  property  is  this: 
Subsequent  to  the  re-conveyance  of  the  lots  by  Waters  to 
Mr.  Hawley,  and  in  May,  1880,  he  conveyed  those  premises 
to  Charles  B.  Collins,  who  on  that  day  dbnveyed  the  same  to 
Angiista  B,  Hawley,  the  wife  of  Thomas  R.  Hawley,  in  whose 
name  the  title  stood  when  the  Hawleys  executed  the  second 
mortgage  to  plaintiflFs'  testatrix  in  October,  1881.  In  August, 
1888,  Mrs.  Hawley  died  intestate,  seized  of  this  property, 
leaving  her  surviving  her  husband  and  three  sons.  By  deed 
from  Thomas  R.  Haw^ley  to  his  son  R.  W.  Hawley,  and 
by  R.  W.  Hawley,  in  his  own  interest  and  as  guardian  for  his 
brothers,  and  on  the  27th  of  January,  1890,  the  property  was- 
conveyed  to  S.  Webber  Parker,  one  of  the  defendants  herein. 
S.  Webber  Parker,  on  February  1,  1890,  conveyed  these  lots 
to  Charles  Warren  Parker,  his  son,  one  of  the  defendants- 
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herein,  "subject  to  all  liens  and  incumbrances  now  existing  on 
the  several  pieces  of  property,  or  any  of  them."  It  will  be 
remembered  that  lots  70  and  71  had  been  sold  under  the 
judgment  in  the  specific  performance  action  and  had  l>een 
purchased  by  S.  Webber  Parker,  who,  on  January  6,  1890, 
conveyed  them  also  to  Charles  Warren  Parker. 

Coming  back  to  the  judgment  in  the  specific  performance 
action,  an  inspection  thereof  shows  that  it  directed  the  sale  of 
the  property  mentioned  in  the  complaint,  and  also  the  Semi- 
nary tract  of  thirty  acres,  and  from  the  proceeds  of  such  sale 
the  referee  appointed  in  the  judgment  was  directed  to  pay 
any  lien  or  liens  upon  said  premises  so  sold  at  the  time  of 
such  sale  for  taxes  or  assessments.  The  sale  of  the  lands, 
including  the  Seminary  tract,  took  place  under  the  judgment 
of  foreclosure  and  sale  on  the  5th  of  August,  1889,  and  on 
September  5,  1889,  the  referee's  deed  to  Edward  Burns  for 
the  Seminary  tract  was  delivered,  and  also  the  deed  to  S.  W. 
Parker  for  the  lots  he  purchased,  numbers  70  and  71.  On 
November  26,  1889,  upon  the  petition  of  the  referee,  and 
upon  his  motion,  and  after  hearing  counsel  for  the  purchasers, 
Parker  and  Burns,  and  at  their  request,  but  so  far  as  appears 
without  any  notice  to  the  plaintifi  or  the  defendant  Hawley 
in  that  action,  or  to  Miss  Morss,  the  court  made  an  order  per- 
mitting the  referee  to  pay  the  sum  of  about  $8,000  to  the 
purchasers  as  an  amount  agreed  upon  between  the  purchasers 
and  the  town  of  Mamaroneck,  to  be  paid  in  full  for  taxes  upon 
the  property  included  in  the  judgment,  and  upon  the  Waters 
property,  and  this  payment  was  to  be  made  out  of  the  pur- 
chase price  of  the  sale  of  the  property  by  the  referee,  and 
upon  proof  by  the  purchasers  that  they  had  paid  those  taxes, 
and  by  a  provision  in  the  order  the  purchasers  were 
allowed  to  retain  the  tax  leases,  certificates  and  assignments 
to  them  from  the  town  for  the  protection  of  their 
title.  It  appears  from  the  report  of  the  referee,  which 
was  filed  April  25,  1890,  that  the  provisions  of  the  above 
order  were  carried  out,  and  that  the  referee  had  paid  to  S. 
Webber  Parker  for  taxes  the  sum  mentioned  in  the  order  as 
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the  amount  agreed  to  be  paid  to  the  town  of  Mamaroneck  for 
full  settlement  of  its  claim  for  such  taxes,  and  had  taken 
Parker's  receipts  therefor,  and  that  Parker  had  taken  the 
assignment  of  tax  leases  from  the  town.  These  leases  cover 
the  lands  included  in  both  mortgages  of  the  plaintiffs'  testa- 
trix herein,  and  Parker  assigned  to  Burns  those  leases  which 
cover  the  Seminary  tract  and  retained  for  himself  those  which 
cover  the  other  property.  At  the  commencement  of  this 
action  Burns  was  in  possession  of  the  Seminary  property  and 
Charles  Warren  Parker,  under  his  deed  from  his  father,  was 
in  possession  of  the  other  property  covered  by  the  mortgages 
of  plaintiffs'  testatrix.  They  both  claimed  to  be  in  possession 
under  these  tax  titles.  It  is  not  found  that  this  was  their  only 
claim.  It  will  be  seen  that  Miss  Morss  was  a  stranger  to  all 
these  proceedings  subsequent  to  the  time  (May  7,  1881)  when 
the  complaint  in  the  specific  performance  action  was  dismissed 
as  to  her.  A  formal  order  was  subsequently,  on  Sept.  28, 
1889,  entered  to  that  effect  mine  pro  tune  as  of  the  time  it 
was  actually  made. 

Upon  the  trial  of  this  action  these  defendants,  Burns  and 
Chas.  W.  Parker,  claimed  title  under  the  tax  leases,  and 
alleged  that  they  were  paramount  to  the  mortgages,  and  they 
insisted  that  their  validity  could  not  be  determined  in  this 
action.  The  court  found  that  they  were  in  possession  of  the 
respective  properties  at  the  time  of  the  commencement  of  this 
action,  and  claimed  to  be  the  owners  thereof  under  their  tax 
titles,  and  that  when  they  procured  the  assignment  to  them  from 
the  town  of  Mamaroneck  of  the  tax  leases  they  did  not  intend 
to  merge  such  title  in  any  other  title  which  they  might  have. 
The  court  did  not  find  that  the  defendants  claimed  possession 
under  no  other  title.  It  made  decree  for  the  sale  of  the 
premises  undei*  the  mortgage  of  the  plaintiffs'  testatrix,  cut- 
ting off  all  title  which  the  defendants  set  up  under  those  tax 
leases,  and  providing  for  the  conveyance  of  a  title  by  the 
referee  which  should  be  paramount  to  any  title  derived  from 
such  tax  leases,  excepting  as  to  lots  70  and  71,  which  were 
directed  to  be  sold  subject  to  the  lien  and  rights  under  the 
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$150,000  mortgage  or  its  substitute,  the  tripartite  agreement 
above  stated. 

Michael  II.  Cardozo  for  appellant  Bums.  The  title  of  the 
defendant  Burns  to  the  seminary  tract  is  prior  and  paramount 
to  the  title  of  the  plaintiffs.  (Cooley  on  Taxn.  500,  506; 
Hilliard  on  Taxn.  530;  BluJce  \.  Howe,  15  Am.  Dec.  684; 
Dmihley  v.  Van  Buren^  3  Johns.  Ch.  330;  Freeman  v. 
AMersoii,  119  U.  S.  187 ;  Pennoyer  v.  Neff,  95  id.  714 ; 
Brown  on  Jurisdiction,  169,  199  ;  Corwith  v.  Griffing^  21 
Barb.  9 ;  lieynolds  v.  Stockton,  140  TJ.  S.  254 ;  27  Abb.  [X^ 
C]  132 ;  Munday  v.  Vail,  34  N.  J.  L.  418 ;  Windsor  \\ 
McVeigh,  93  U.  S.  274;  Ilovey  v.  miiott,  145  X.  Y.  126; 
Laverty  v.  Moore,  33  id.  658  ;  1  Black  on  Tax  Tit.  §  570 ; 
Wright  V.  Sperry,  21  "Wis.  336  ;  Blackwood  v.  Van  Vliet,  30 
Mich.  118  ;  Sturdevant  v.  Matlier,  20  Wis.  606  ;  Gardiner 
V.  Gerriah,  23  Maine,  46 ;  Link  v.  Doerfer,  42  Wis.  395 ; 
Seaver  v.  Coll,  98  111.  203  ;  Bylee  v.  (7.,  etc,  R,  R,  Co.,  139 
U.  S.  633;  Chard  \.  Holt,  136  X.  Y.  30,  44;  Arth^ira  v. 
King,  95  Penn.  St.  172 ;  Moss  v.  Shear,  25  Cal.  38 ;  Bow- 
man V.  CockriU,  6  Kans.  311 ;  Moult^m  v.  Cornish,  138  X* 
Y.  133,  145  ;  Brainard  v.  Cooper,  10  id.  356 ;  Francklyn  v. 
Hayward,  61  How.  Pr.  43  ;  Smith  v.  Rolerts,  91  X.  Y.  470 ; 
Mgerton  v.  Zawn<7,  43  111.  464 ;  2  Wash,  on  Real  Prop.  193 ; 
McLaughlin  v.  Green,  48  Miss.  175,  209 ;  Broken  v.  Simons, 
44  X.  H.  475 ;  Moore  v.  Titman,  44  111.  370 ;  Williams  v. 
7bi^n5e7it?,  31  X.  Y.  411  ;  Ten  Eyck  v.  6Vaigr,  62  id.  406 ; 
Watterson  v.  Devoe,  18  Kans.  223  ;  Morrison  v.  Bank,  81 
Ind.  335  ;  Morrow  v.  Dows,  28  X.  J.  Eq.  459 ;  Cameron  v. 
//•i^?m,  5  Hill,  280;  Xdlisx.  Lathrop,  22  Wend.  121;  /» 
7'^  TFiZJwr  V.  Warren,  104  X.  Y.  192 ;  Weichselbaum  v. 
Curlett,  20  Kans.  709;  Lanier  v.  A^/^ii/A,  37  Hun,  529; 
CI  M.  L.  Ins.  Co.  V.  Bidte,  45  Mich.  113 ;  Cromwell  v.  Jftf<v 
Z<?a7i,  123  X.  Y.  474 ;  I^elson  v.  Brown,  144  id.  384 ;  M. 
Bank  v.  Thompson,  55  id.  7.)  Even  if  the  appellants  are 
disabled  from  acquiring  a  tax  title  to  the  premises  which  were 
sold  pursuant  to  the  judgment  in  Clapp  v.  Hawley,  and  are 
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fiiniply  and  solely  in  the  position  of  prior  mortgagees,  the  sec- 
ond of  the  two  mortgages  held  by  tlie  plaintiffs  is  in  no  event 
a  lien  upon  the  property,  and  the  judgment,  in  so  far  as  it 
permitted  the  enforcement  of  that  mortgage,  is  incapable  of 
support.  {Ayrault  v.  Murphy^  5-i  I^.  Y.  203.)  The  title  of 
the  defendant  Parker  to  lots  54,  56,  57,  58,  59,  60,  116,  119 
and  120  is  prior  and  paramount  to  the  title  of  the  plaintiffs, 
and  the  sale  should  have  been  decreed  to  be  subject  to  his 
prior  rights  and  interests  therein.  {McConihe  v.  Fales^  107 
N.  Y.  404;  Freeman  v.  Aidd,  44  id.  50 ;  Chard  v.  Holt,  136 
id.  30.)  Whatever  may  be  the  true  view  as  to  the  rights  of 
the  appellants  under  the  tax  titles  which  they  have  acquired, 
and  whatever  the  true  construction  of  the  tripartite  agree- 
ment, there  can  be  no  doubt  that,  under  the  findings  of  the 
trial  court  by  which  the  respondents  are  concluded,  the  dis- 
missal of  the  complaint  was  logically  required  ;  and  the  judg- 
ment foreclosing  and  barring  the  interest  of  the  appellants 
must,  therefore,  be  reversed.  {Place  v.  Ilayward,  117  N.  Y. 
487 ;  Wangler  v.  Swift,  90  id.  38  ;  Bogersv.  Murray,  3  Bosw. 
357;  Bunter  v.  (?.,  etc,  Bis,  Co,,  4  id.  254;  Emerson  v. 
County  of  Santa  Clara,  40  Cal.  543 ;  Fleming  v.  Bis.  Co., 
4  Whart.  59 ;  Schwinger  v.  Baymond,  83  N.  Y.  192 ;  Ben- 
nett V.  Bates,  94  id.  354,  367;  Wahl  v.  Barnum,  116  id. 
87,  89.) 

Wilson  Brown,  Jr,,  for  appellant  Parker.  It  was  error  to 
admit  evidence  attacking  defendants'  tax  leases  for  any  pur- 
pose. (Cromwell  v.  Mae  Lean,  123  K.  Y.  474;  Mills  v. 
OdelL  21  Wkly.  Dig.  61.)  It  was  irregular  and  improper  to 
allow  records  prior  to  the  mortgages  of  plaintiff,  and  they 
could  only  have  been  offered  by  plaintiff  to  confuse  the  court 
in  anticipation  of  the  defense,  or  else  to  attempt  to  try  the 
validity  of  defendants'  tax  titles  pleaded  by  them,  and  no  tax 
titles  can  be  tried  in  this  foreclosure  action  against  the  objec- 
tion of  defendants,  and  unless  by  their  consent.  {Cromwell 
V.  Ma^Lean,  123  N.  Y.  474.)  The  conclusion  of  the  court 
that  the  plaintiff  is  entitled  to  a  judgment  of  foreclosure  and^ 
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sale  against  the  appellants  cannot  be  sustained.     {Champney 
V,  Cooke,  32  id.  543.) 

(7.  N.  Bovee^  Jr.^  for  respondent.  As  to  all  of  the  property 
covered  by  her  mortgages,  except  lot*  70  and  71,  Anne  A. 
Morss  was  a  J(?na^/?^ mortgagee,  without  notice  of  the  tripartite 
agreement  between  Ilawiey  and  wife  and  Clapp,  or  of  the 
judgment  directing  a  sale  of  the  seminary  tract  in  the  suit  of 
Clapp's  executors  against  Hawley,  and  is  entitled  to  the  pro- 
tection of  tlie  Hecording  Act.  (2  R.  S.  chap.  3,  §  38  ;  Baker 
V.  Thomas^  61  Hun,  17 ;  Bacon  v.  Schoonhoven^  87  N.  Y. 
446 ;  Frear  v.  Sweet,  118  id.  454.)  Burns,  as  the  owner  of 
the  equity  of  redemption  of  Thomas  R.  Hawley  and  Augusta 
W.  Hawley  in  the  thirty  acres  seminary  tract,  could  not 
acquire  and  hold  tax  titles  as  against  a  prior  mortgagee  from 
the  owner  whose  equity  of  redemption  he  had  acquired.  Such 
purchase  operated  as  a  payment  of  the  tax  and  an  extinguish- 
ment of  the  tax  title.  (Thomas  on  Mort.  §  29 ;  Christy  v. 
Fisher,  58  Cal.  256 ;  M,  S,  Bank  v.  Bacharach,  46  Conn. 
513 ;  Cooper  v.  Jackson,  99  Ind.  566 ;  Ins.  Co.  v.  Patten^  98 
id.  209 ;  Fair  v.  Brown,  40  Iowa,  209 ;  Anson  v.  Anson^  20 
id.  55  ;  Ilorton  v.  Saunders,  13  Mich.  409  ;  Fells  v.  Barbour, 
58  id.  49 ;  Woodbury  v.  Swan,  59  N.  H.  22 ;  Jones  on  Mort. 
§  680  ;  Gould  v.  Day,  94  U.  S.  405  ;  Chard  v.  Holt,  136  X. 
Y.  30, 44 ;  Cooley  on  Taxn.  345  ;  AViltse  on  Foreclosure,  §  505 ; 
De  Forest  v.  Farley,  62  X.  Y.  028 ;  BlukeUy  v.  Calder,  15 
id.  617;  Graham  \.  Bleakie,  2  Daly,  55;  Ogdenv.  Walters, 
12  Kans.  282;  Woodhull  v.  Little, \()2,  N.  Y.  165.)  Burns 
and  Parker  are  estopped  from  sotting  up  the  tax  titles  acquired 
by  them  from  the  town  of  Mamaroneck  under  the  order  of 
the  court  dated  Xovember  26,  1889.  {Chard  v.  Holt,  136  X. 
y.  30;  Cooley  on  Taxn.  §§  28,  345,  346;  Blake  v.  Hoic,  15 
Am.  Dec.  681,  and  note,  684,  and  cases  in  notes ;  Ililliard  on 
Taxn.  530 ;  Thomas  on  Mort.  §  20 ;  Iloss  v.  Shear,  25  Cal. 
45 ;  Christie  v.  F!she?\  58  id.  256 ;  Fair  v.  Brown,  40  Iowa, 
209;  Horton  v.  Saunders,  13  Mich.  409;  Anso7i  v.  A7iso?i, 
^0  Iowa,  55.)     Charles  W.  Parker,  as  the  owner  of  lots  54» 
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56,. 57,  58,  59,  60,  116,  119  and  120,  by  conveyances  from  S. 
"W.  Parker,  "subject  to  all  liens  or  incumbrances  now  existing 
on  the  several  parcels  or  any  or  either  of  them,"  is  estopped 
from  questioning  the  validity  of  plaintiff's  mortgages. 
{McConihe  v.  Fales^  107  N.  Y.  404.)  It  was  competent  for 
plaintiff  to  give  in  evidence  the  chain  of  title  to  the  property 
from  the  date  of  the  $150,000  Clapp  mortgage  down  to  the 
time  of  the  commencement  of  the  actions  under  the  issues 
raised  by  defendants'  answer.  {Brown  v.  Vblkening,  64  N". 
T.  76;  Wiltse  on  Foreclosures,  §  193;  Uorton  v.  Saunders^ 
13  Mich.  409 ;  Helch  v.  liein/ieimer,  105  N.  Y.  470.)  A 
dismissal  of  the  complaint  was  not  required  by  the  conflicting 
findings.  They  are  all  reconcilable,  and  can  be  found  to 
harmonize  with  the  other  findings  and  the  judgment.  {Green 
V.  Jiowopth,  113  N,  Y.  462-467;  T.  iT.  Bank  v.  Parker, 
130  id.  415,  417;  Cohoes  v.  G,  Go,,  134  id.  397-405.) 

Peckham,  J.  Upon  this  somewhat  complicated  state  of 
facts  the  defendants  Charles  W.  Parker  and  Edward  Burns, 
upon  their  appeal  here,  have  argued  several  objections  which 
they  have  urged  as  fatal  to  the  plaintiffs'  judgment  herein. 

First.  It  is  claimed  that  the  plaintiffs'  testatrix  took  her 
mortgages  subject  to  the  provisions  of  the  tripartite  agreement 
as  a  substitute  for  the  $150,000  mortgage  above  mentioned, 
and  that  under  that  agreement  the  lands  covered  by  the  mort- 
gages were  to  be  sold  by  Mr.  Hawley,  and  fourteen-twenty- 
fourths  of  the  proceeds  of  the  sale  were  to  go  to  Mr.  Clapp 
and  the  balance  to  Mr.  Hawley.  The  defendants  urge  that 
although  the  Seminary  tract  when  conveyed  to  the  Seminary 
was  released  from  the  Hen  of  the  $150,000  mortgage,  yet  by 
reason  of  the  covenant  in  the  deed  to  the  Seminary  the  clause 
in  the  tripartite  agreement  which  provides  for  the  sale  of  all 
the  property  "  except  that  portion  of  the  farm  secondly  above 
mentioned  to  which  the  General  Theological  Protestant  Epis- 
copal Church  of  the  United  States  may  retahi  title,"  such 
Seminary  tract  upon  being  re-conveyed  to  Mr.  Hawley  became 
subject  to  the  tripartite  agreement,   and  became  a  portion 
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of  the  land  which  under  the  provisions  of  such  agreement 
was  subject  to  be  sold,  and  the  proceeds  divided  as  stated. 
The  plaintiffs'  testatrix  had  in  fact  no  notice  of  this  tripartite 
agreement,  but  the  defendants  claim  that  the  record  thereof 
was  constructive  notice  to  all  subsequent  purchasers  or 
mortgagees,  and  that  the  plaintiffs'  testatrix  was,  there- 
fore, bound  to  know  of  its  existence  and  its  contents,  and 
that  when  she  took  her  mortgages  she  took  them  subject 
to  all  rights  of  third  parties  provided  for  in  that  agree- 
ment. It  will  be  recollected  that  this  tripartite  agreement 
was  made  between  the  Hawleys  and  Mr.  Clapp  after  the  Haw- 
leys  had  conveyed  this  Seminary  tract  to  the  Seminary,  and 
before  the  Seminary  re-conveyed  it  to  Mr.  Hawley.  Tracing 
the  title,  therefore,  of  this  tract  from  Mr.  Clapp  to  Mr.  Haw- 
ley, and  from  Mr.  Ilawley  to  the  Seminary,  and  back  from  the 
Seminary  to  him,  without  searching  against  Mr.  Hawley  during 
the  time  when  he  had  no  title  to  the  Seminary  tract,  this  tri- 
partite agreement  would  not  appear.  But  it  is  urged  on  the 
part  of  the  defendants  that  the  title  having  once  come  into  Mr. 
Hawley,  it  was  the  duty  of  any  one  searching  tbe  title  to  con- 
tinue the  search  against  Mr.  Hawley  after  he  had  parted  with  the 
title  and  up  to  the  time  it  again  was  vested  in  him,  and  that 
this  duty  was  strengthened  by  reason  of  the  condition  and 
covenant  contained  in  the  deed  from  Hawley  to  the  Seminary. 
If  this  alleged  duty  had  been  discharged  then  it  is  said  this 
agreement  might  have  been  discovered.  I  do  not  think  that 
the  record  of  the  agreement  was  constructive  notice  to  the 
plaintiffs'  testatrix  of  the  existence  of  such  agreement.  The 
form  of  the  deed  to  the  Seminary  left  no  title  in  Hawley.  If 
during  the  time  in  which  the  title  to  the  Seminary  tract  was  in 
the  Seminary,  Mr.  Ilawley  had  conveyed  that  tract,  not  having 
the  title  in  him,  and  had  given  a  deed  with  warranty  of  title, 
the  subsequent  acquisition  of  the  title  by  Mr.  Hawley  would 
inure  at  once  to  the  benefit  of  his  grantees  with  warranty,  by 
virtue  of  such  warranty  and  the  estoppel  which  would  arise 
therefrom.  Mr.  Ilawley  in  such  case  would  be  estopped  from 
setting  up  as  against  his  grantee  the  fact  that  he  was  not 


1895.]  Oliphant  et  aL  v,  JBurns  et  al.  233 

N.  Y.  Rep,]         Opinion  of  the  Court,  per  Peckham,  J. 

vested  with  any  title  to  the  property  which  he  conveyed  with 
warranty  at  the  time  of  such  conveyance,'  and  the  privies  of 
Mr.  Hawley  in  law,  in  blood  or  in  estate,  would  be  equally 
bound  by  that  estoppel.  The  title  would  pass  to  his  grantees 
with  warranty  the  very  instant  it  was  acquired  by  Hawley. 
Thus  the  record  of  the  deed  with  warranty  and  the  title  of  his 
grantees  in  such  deed  would  both  precede  the  record  of  the 
mortgages  to  the  plaintiffs'  testatrix,  and  she  would,  in  that 
case,  have  been  bound  by  the  estoppel,  and  the  record  would 
have  been  notice  to  her  of  the  existence  of  the  deed.  Such 
is  the  case  decided  in  the  Commission  of  Appeals  in  Tefft  v. 
Munaon  (57  N.  Y.  97),  cited  by  the  learned  counsel  for  the 
appellants.  In  that  very  case  the  learned  judge  who  delivered 
the  opinion  of  the  court  assumed  it  to  be  the  rule  that  the  rec- 
ord of  a  conveyance,  made  by  one  having  no  title,  would  ordi- 
narily be  a  nulHty,  and  constructive  notice  to  no  one.  But  it 
was  held  that  the  plaintiff  in  that  case  could  not  avail  himself  of 
this  rule  on  account  of  the  operation  of  tlie  estoppel  in  the 
prior  mortgage.  The  case  of  White  v.  Patten  (24:  Pick.  324) 
was  therein  cited  as  analogous  to  the  case  then  at  bar.  A  ref- 
erence to  the  case  in  Pickering  shows  the  same  principle  of  an 
operation  by  estoppel  on  account  of  warranty. 

But  in  this  case  there  was  no  conveyance,  there  was  no 
warranty  and  there  was  no  estoppel.  It  was  not  the  mort- 
gaging of  after-acquired  property.  When  the  agreement  was 
made  by  which  Hawley  bound  himself  to  proceed  and  take 
measures  to  sell  certain  lands  owned  by  him  at  auction  and  to 
divide  the  pVoceeds  in  a  certain  way,  the  title  to  the  Seminary 
tract  was  not  in  him.  lie  simply  agreed  that  as  to  such  land 
it  should  be  included  in  the  agreement,  if  the  land  came  back 
to  him.  That  is,  he  agreed  in  that  event  to  sell  to  some  one 
else  at  auction  and  divide  the  proceeds  with  Mr.  Clapp.  That 
was  no  such  conveyance  as  operates  by  estoppel  when  the 
title  is  subsequently  acquired  and  it  is  no  such  instrument 
that  the  recording  of  it  when  Hawley  had  no  title  to  the 
Seminary  tract,  operates  as  constructive  notice  to  a  subsequent 
mortgagee  after  Hawley  had  title  and  who  has  his  mortgage 
SiCKELS— YoL.  CI.  30 
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recorded.  It  might  perhaps  be  doubted  whetlier  the  lan- 
guage of  the  agreement  in  regard  to  its  application  to  the 
Seminary  land  placed  that  land  necessarily  within  the  agree- 
ment, but  it  may  here  be  assumed  as  the  court  found  that  it 
did.  There  is  no  claim  that  the  plaintiffs'  testatrix  had  notice 
in  fact  of  the  circumstances  of  this  agreement  and  conse- 
quently when  she  took  her  first  mortgage  she  was  not  affected 
by  the  existence  or  provisions  of  that  agreement. 

The  defendants  urge,  however,  that  in  regard  to  the  second 
mortgage  to  the  plaintiffs'  testatrix  in  October,  1S81,  after  the 
trial  in  the  action  to  enforce  specific  performance  of  the  tri- 
partite agreement,  she  took  such  mortgage  with  notice  of  the 
existence  of  the  agreement  by  reason  of  the  lis  pendens  in 
that  action  and  by  virtue  of  such  judgment.  She  was  no- 
party  to  that  action.  The  judgment  therein  wa^  not  entered 
imtil  February  4, 1882,  and  sometime  subsequent  to  the  execu- 
tion of  the  second  mortgage.  One  of  defendants'  objections 
offered  to  receiving  the  judgment  in  evidence  was  that  it  was 
not  admissible  as  made  after  the  delivery  of  the  mortgages  to 
plaintiff.  The  complaint  therein  had  been  dismissed  upon 
the  trial  as  to  her  and  from  that  time  her  name  had  been 
omitted  from  the  title  of  the  cause,  from  the  findings  of  the 
court  and  subsequently  from  the  judgment  entered  thereon* 
She  was,  therefore,  a  stranger  to  the  action  and  it  could  not 
operate  to  charge  her  with  any  notice  of  the  existence  of  the 
agreement.  The  lis  i^^^'^dens  was  no  notice  because  the  com- 
plaint in  the  action  excluded  the  Seminary  tract  and  any 
agreement  between  third  parties  to  include  it  therein  and  to 
insert  it  in  the  judgment  was  ineffectual  to  in  aijy  way  affect 
her  rights  under  her  mortgages.  There  was  nothing  in  the 
complaint  to  charge  her  witli  notice  of  the  tripartite  agree- 
ment as  to  this  property.  "While  proper  enough  as  between 
the  parties  to  the  action  who  appeared  upon  the  trial  and 
consented  tliereto,  the  agreement  to  include  the  Seminary 
tract  in  the  decree  of  sale  had  no  effect  upon  the  rights  of 
the  plaintiffs'  testatrix. 

Second.  It  is  urged,  however,  that  this  agreement  and  the 
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provisions  in  regard  to  it  are  superior  to  all  subsequent 
grantees  or  mortgagees,  excepting  those  who  occupy  the  posi- 
tion of  grantees  or  mortgagees  for  value,  and  there  is  no  proof 
in  this  case  that  the  plaintiffs'  testatrix  occupied  such  a  posi- 
tion. It  is  said  that  this  is  not  alleged  in  the  complaint,  and 
that  there  is  no  proof  in  the  case  to  that  effect.  It  was  not 
necessary  to  allege  it  in  the  complaint,  although  I  think  it  is 
substantially  set  forth.  The  record  of  the  tripartite  agree- 
ment was  not  constructive  notice,  and,  so  far  as  she  was  con- 
cerned, there  was  a  legal  title  on  the  record  and  unincumbered 
in  Mr.  Hawley  at  the  time  he  executed  the  mortgages  in 
question.  He  was  not  only  clothed  with  the  record  title,  but 
he  was  in  possession  thereof  under  that  title,  and  as  to  plain- 
tiffs' testatrix  there  was  no  prior  record  of  any  conveyance 
which  was  constructive  notice  to  her.  There  was,  therefore, 
no  reason  for  alleging  in  the  complaint  what  the  plaintiff  was 
not  presumed  to  know,  that  is,  the  existence  of  the  tripartite 
agreement,  and,  therefore,  it  was  not  necessary  for  her  to 
state  the  facts  which  would  prove  her  a  purchaser  for  value, 
or  to  allege  that  she  was  such  purchaser.  There  was  nothing 
on  her  side  of  the  case  to  pregfent  the  question  of  value.  If 
the  agreement  had  been  necessarily  a  part  of  the  plaintiffs' 
case,  and  it  became  necessary  for  her  to  avoid  the  effect  of 
its  priority  of  execution,  it  might  have  come  within  the  rule 
which  requires  a  subsequent  grantee  or  mortgagee  in  certain 
cases  to  allege  in  his  pleading  and  to  show  that  he  occupied 
the  position  of  a  purchaser  for  value.  After  the  defendants 
proved  the  tripartite  agreement,  it  may  then  have  been  the 
duty  of  plaintiff,  when  she  had  the  case  again,  to  show  that 
she  was  a  mortgagee  for  value,  and  if  the  objection  had  been 
taken  on  the  trial  the  plaintiff  might  then  have  shown  more 
fully  the  facts  regafding  tlie  execution  of  the  mortgages.  The 
finding  of  the  court  upon  the  trial,  if  based  upon  any  evi- 
dence, that  there  was  due  from  defendant  Hawley  upon  the 
bonds  accompanying  the  mortgages  the  amount  of  some 
$10,000,  no  part  of  which  had  been  paid,  showed  that  the 
plaintiffs'  testatrix  did  occupy  the  position  of  a  mortgagee  for 
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value.  The  proof  of  the  due  execution  of  the  bonds  under 
seal  upon  the  trial  imported  a  consideration,  and  no  point  of 
a  failure  of  consideration  or  that  plaintiffs'  testatrix  had  not 
advanced  a  valuable  consideration  was  taken  upon  the  trial. 
No  motion  to  dismiss  the  complaint  or  for  other  relief  on  that 
ground  was  made,  and,  so  far  as  the  record  shows,  there  was 
an  entire  absence  of  any  action  of  defendants'  counsel  based 
upon  a  lack  of  evidence  of  this  kind.  It  is  too  late  to  urge  a 
ground  for  reversal  here  which  was  never  brought  to  the 
attention  of  the  trial  cDUii;,  and  which,  if  it  had  been,  might 
have  been  at  once  obviated.  There  was  proof  upon  the  trial 
that  the  principal  and  interest  of  the  two  mortgages  were  due 
and  unpaid.  The  evidence  was  sufficient  to  sustain  the  find- 
ing that  such  an  amount  was  duo,  and  to  show,  in  the  absence 
of  all  objection  or  evidence  to  the  contrary,  that  plaintiffs' 
testatrix  was  a  purchaser  for  value. 

Third.  The  defendants  Burns  and  Charles  Warren  Parker, 
however,  claim  that  they  are  in  possession  of  their  respective 
pieces  of  property  under  tax  titles,  which  are  paramount  to 
these  mortgages  and  to  the  title  of  the  mortgagors,  and  that 
the  regularity  or  validity  of  such  title  cannot  in  any  event  and 
against  their  objections  be  tried  in  this  action.  They  also 
claim  that  they  are  in  a  position  to  set  up  as  against  all  the 
world  such  tax  titles  and  all  rights  flowing  therefrom.  The 
defendant  Burns  says  that  he  is  in  a  position  to  set  up  such 
tax  title  as  to  the  Seminary  tract,  because  as  matter  of  law  he 
never  took  any  title  whatever  to  that  tract  by  virtue  of  the 
referee's  deed  to  him  purporting  to  convey  such  tract  by 
virtue  of  a  judgment  in  the  action  to  enforce  the  provisions 
of  the  tripartite  agreement.  He  says  that  he  never  took  any 
such  title  because  the  complaint  in  that  action  excluded  from 
its  operation  the  Seminary  property,  and  that  there  is  no 
amended  complaint  in  the  record  bringing  such  property 
within  its  description  of  the  land  to  be  sold  and  that  under 
such  circumstances  its  inclusion  in  the  judgment  and  an 
assumed  sale  of  the  property  thereunder  was  wholly  without 
jurisdiction,  the  sale  was  entirely  void  and  no  title  whatever 
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to  the  Seminary  tract  passed  by  virtue  of  the  deed  of  the 
referee.  Mr.  Burns  evidently  did  not  believe  this  to  be  the 
case  when  he  purchased  the  property  at  the  referee's  sale 
under  the  judgment  in  August,  1889,  and  when  he  took  the 
referee's  deed  a  month  thereafter  conveying  the  Seminary 
property  to  him.  He  certainly  did  not  buy  for  amusement  or 
take  the  referee's  deed  for  any  such  purpose.  He  had  a 
month  in  which  to  examine  the  title  to  the  lands  which  he 
purchased  before  taking  a  deed,  and  it  is  clear  that  when  he 
did  take  one  he  supposed  that  he  was  purchasing  something 
of  value.  That  he  supposed  at  that  time  that  he  was  getting 
title  to  this  Seminary  property,  and  consequently  that  the  pro- 
ceedings leading  up  to  the  judgment  in  the  action  were 
regular  and  valid  is  also  to  be  inferred  from  the  fact  that 
upon  the  trial  of  this  action  he  asked  the  court  to  find  as  a 
fact,  and  the  court  did  find,  that  an  action  for  the  specific  per- 
formance of  this  agreement  and  to  enforce  the  sale  of  the 
property  therein  mentioned,  including  this  Seminary  tract^ 
was  commenced  July  28, 1880,  and  on  the  14:th  of  May,  1881, 
judgment  was  entered  in  that  action  directing  the  sale  of  prop- 
erty covered  by  that  agreement,  including  the  said  Seminary 
tract  of  30  acres.  The  claim  that  he  took  no  title  is  evidently 
an  afterthought  to  Mr.  Burns.  It  appears,  however,  that  the 
plaintiffs  in  that  action  and  the  defendants  Hawley  were  not 
only  parties,  but  that  defendants  Hawley  answered,  were 
present  on  the  trial  through  counsel  and  took  part  in  it,  and 
no  objection  appears  to  have  been  made  to  the  including  of 
the  Seminary  tract  in  the  judgment  and  to  the  direction  for  the 
sale  of  such  tract  with  the  other  lands  described  in  the  complaint. 
It  would  seem  to  have  been  a  very  proper  agreement  to  make 
between  these  parties  and  thus  to  include  a  sale  of  all  the  projv 
erty  mentioned  in  the  tripartite  agreement,  including  the  Semi- 
nary tract.  No  one  else  had  any  interest  in  the  matter  excepting 
Miss  Morss,  the  plaintiffs'  testatrix,  and  as  to  her  it  would  not, 
of  course,  be  binding.  The  sale  would  necessarily,  therefore, 
be' subject  to  her  interests,  but  with  that  exception  every  one 
who  had  any  interest  in  the  property  to  be  sold  was  before 
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the  court,  and,  as  has  been  stated,  no  objection  or  exception  to 
such  proceedings  appears  to  have  been  taken.  It  is  incon- 
ceivable that  the  Seminary  tract  was  thus  included  -without  the 
consent  of  tliese  parties  interested  in  this  land,  who  were  pres- 
ent upon  and  taking  part  in  the  trial  and  equally  interested  in 
the  contents  of  the  judgment.  In  such  event,  it  is  not  only 
proper,  but  it  is  the  duty  of  the  court  to  presume  that  it  was 
done  with  the  consent  of  these  parties,  and  that  a  proper 
amendment  to  the  complaint  was  actually  made,  although  no 
formal  amendment  appears  on  the  record. 

This  is  altogether  a  different  case  from  that  of  IteynoXd%  v. 
Stockton  (140  U.  S.  254,  265),  cited  by  the  learned  counsel 
for  the  defendant.  In  that  case  a  defendant  appeared  in  an 
action  in  a  state  court  and  responded  to  the  complaint  as^  filed, 
but  he  took  no  subsequent  part  in  the  litigation,  was  not  pres- 
ent at  the  trial,  and  no  consent  to  the  proceedings  on  the  trial 
could  be  presumed  from  the  record  in  the  case.  The  learned 
judge,  delivering  the  opinion  in  that  case,  expressly  said  that 
they  were  not  concerned  therein  as  to  the  power  of  amend- 
ment of  pleadings  lodged  in  the  trial  court,  or  the  effect  of 
any  amendment  made  under  such  power,  for  no  amendment 
was  made  or  asked.  He  f ui*ther  said  "  there  was  no  appear- 
ance after  the  filing  of  the  answer,  and  no  participation  in  the 
trial  or  other  proceedings,  and  whatever  may  be  the  rule 
where  substantial  amendments  to  the  complaint  are  permitted 
and  made  and  the  defendant  responds  thereto,  or  where  it 
appears  that  he  takes  actual  part  in  the  litigation  of  the  mat- 
ters determined,  the  rule  is  universal  that  where  he  appears  and 
responds  only  to  the  complaint  filed,  and  no  amendment  is 
made  thereto,  the  judgment  is  conclusive  only  so  far  as  it 
determines  matters  which,  by  the  pleadings,  are  put  in  issue." 
The  learned  judge  also  said :  "  Nor  are  we  concerned  with 
the  question  as  to  the  rule  which  obtains  in  a  case  in  which, 
while  the  matter  determined  was  not  in  effect  put  in  issue  by 
the  pleadings,  it  is  apparent  from  the  record  that  the  defeated 
party  was  present  at  the  trial  and  actually  litigated  that  mat- 
ter.    In  such  a  case  the  proposition  so  often  affirmed  that  that 
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is  to  be  considered  as  done  which  ought  to  have  been  done, 
may  have  weight,  and  the  amendment  which  ought  to  have 
been  made  to  conform  the  pleadings  to  the  evidence  may  be 
treated  as  having  been  made." 

The  very  matter  lacking  in  the  case  cited  is  present  here. 
The  defendants  Hawley  were  present  at  the  trial,  took  part 
in  the  proceedings,  and  it  must  be  presumed  consented  to  an 
amendment  and  to  the  inclusion  of  the  lands  in  the  judgment 
directing  their  sale.  We  do  not  question  the  correctness  of  the 
rule  laid  down  in  the  case  cited  from  the  Federal  Supreme 
Court,  and  it  is  consistent  with  that  which  has  obtained  in 
the  courts  in  this  state  and  been  frequently  so  decided. 

The  facts  in  this  case  are  so  plain,  and  the  inference  of  con- 
sent so  incontestable,  that  we  should  be  doing  violence  to 
every  reasonable  presumption  if  we  were  to  hold  that  this 
land  was  included  in  the  judgment  against  the  objection  and 
without  the  consent  of  the  parties  to  be  affected  thereby. 
No  court  ought  to  run  counter  to  so  strong  a  presumption  of 
fact.  We  must  presume,  therefore,  what  we  have  no  doubt 
is  in  accordance  with  the  facts  of  the  case,  that  the  complaint 
was  treated  and  regarded  as,  though  not  perhaps  formally, 
amended,  and  the  land  was  inserted  in  the  judgment  with  the 
consent  of  the  parties  to  the  action.  Mr.  Burns,  therefore, 
upon  the  purchase  of  the  Seminary  lot  under  that  judgment, 
obtained  a  title  thereto  the  same  as  if  the  land  had  been  at 
first  and  formally  described  in  the  complaint,  and  in  accord- 
ance therewith  had  been  included  in  the  judgment. 

On  September  5, 1889,  after  he  had  received  the  deed  of  the 
referee,  pursuant  to  that  judgment,  and  being  vested  with  the 
title  to  the  Seminary  land  by  virtue  of  such  deed,  we  think  it 
clear  that  he  was  not  in  a  position  to  obtain  a  tax  title  to  the 
same  property  under  the  circumstances  detailed  in  the  foregoing 
statement  of  facts.  A  perusal  of  the  order  of  the  court  made 
in  November,  1889,  under  which  these  tax  titles  were  obtained, 
shows  conclusively  that  they  were  obtained  with  moneys  aris- 
ing from  the  sale  of  lands  under  the  decree  and  judgment  of 
the  court  in  the  action  to  enforce  specific  performance  of  the 


240  Oliphant  et  al.  v.  Burns  et  al.  [May, 

Opinion  of  the  Court,  per  Peckham,  J.  [Vol.  146. 

tripartite  agreement.  It  was  the  duty  of  the  mortgagor  to 
pay  the  taxes  and  keep  the  property  which  he  had  mortgaged 
free  from  any  lien  of  that  nature.  This  duty  he  was  discharging 
when,  by  virtue  of  the  judgment,  he  was,  through  the  referee  as 
his  agent,  paying  such  taxes  with  the  moneys  arising  out  of  the 
sale  of  the  lands.  As  the  lands  were  in  law  sold  subject  to 
the  plaintiffs'  mortgages,  the  payment  of  tlie  taxes  cleared 
off  incumbrances  which  might  otherwise  become  and  remain 
paramount  to  the  mortgagor  and  the  mortgages  which  he  had 
given.  The  judgment  in  recognition  of  this  duty  of  the  mort- 
gagor directed  the  referee,  out  of  the  moneys  arising  from  the 
sale  of  the  lands  therein  described,  to  pay  "  any  lien  or  liens 
upon  said  premises  so  sold  at  the  time  of  such  sale  for  taxes 
or  assessments."  The  order  for  the  payment  of  these  taxes 
was  made  upon  the  petition  of  the  referee  and  the  tax  return 
of  the  supervisor  of  the  town  of  Maraaroneck,  showing  over 
$12,000  of  taxes  due  the  town,  and  after  hearing  counsel  for 
the  motion  and  for  the  town,  and  also  counsel  for  the  pur- 
chasers at  the  sale  by  the  referee,  and  the  result  of  such  order 
was  a  payment  of  \]\e  taxes  at  an  amount  agreed  upon 
between  the  purchasers  and  the  town  less  than  the  amount 
actually  due,  and  such  payment  was  made  out  of  the  proceeds 
of  the  sale  of  the  land.  It  is  true  the  purcliasers  w^ere  per- 
mitted by  that  order  to  take  assignments  of  the  leases  and 
certificates  for  the  purpose,  as  alleged,  of  the  protection  of 
the  title  of  such  purchasers.  When  consummated  the  taxes 
were,  nevertheless,  paid  out  of  these  proceeds  of  sale,  and 
although  the  purchasers  under  this  order  of  the  court  were 
allowed  to  take  assignments  instead  of  formally  paying  the 
amount  of  taxes  agreed  upon,  yet  such  action  did  not  alter 
the  essential  nature  of  the  payment,  and  the  taxes  and 
titles  were  thereby  extinguished.  The  payment  bj'  Par- 
ker, instead  of  by  the  referee,  was,  so  far  as  the  record 
shows,  witliout  the  knowledge  or  consent  of  the  parties  to  this 
tripartite  agreement,  without  their  appearance  in  court,  with- 
out service  of  any  notice  of  the  motion  upon  them  and  in  vio- 
lation of  the  rights  of  the  holder  of  these  mortgages  if  the 


1895.]  Oliphant  et  al.  v.  Bukns  et  al.  241 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Peckham,  J. 

contention  of  the  defendants  should  now  prevail.  The  plain- 
tiffs' testatrix  had  the  riglit  to  insist  that  the  directions  of  the 
judgment  providing  for  the  payment  of  the  taxes  by  the  ref- 
eree out  of  the  proceeds  of  the  sale  of  the  lands  should  be 
complied  with,  and  that  upon  such  payment  the  taxes  should 
be  extinguislied  and  not  kept  alive  as  an  earlier  incumbrance 
on  the  property  over  her  mortgages.  She  was  a  prior  incum- 
brancer on  the  Seminary  lands  to  every  one  excepting  as  to 
liens  for  taxes,  and  Mr.  Burns  could  not  in  violation  of  the 
judgment  so  use  the  moneys  of  the  mortgagor  arising  from  a 
sale  of  tliose  lands  as  to  acquire  and  set  up  a  title  paramount 
to  the  mortgages  in  question.  This  is  not  trying  the  validity 
of  these  tax  titles,  but  we  hold  that  by  virtue  of  the  purchase 
of  the  Seminary  tract  by  Burns  under  this  decree  he  became 
incapacitated  from  thereafter  availing  himself  of  the  funds 
wliich  arose  out  of  such  sale,  and  he  could  not,  contrary  to  the 
direction  to  the  referee  contained  in  the  judgment,  pay  those 
taxes  himself  out  of  such  moneys  and  hold  the  tax  titles  and 
set  them  up  against  these  mortgages  in  question  as  a  para- 
mount title  to  the  lands  covered  by  such  mortgages.  This 
applies  to  the  position  occupied  by  Mr.  Burns  in  relation  to 
the  Seminary  tract.  In  this  light  the  cases  of  Williams  v. 
Towmend  (31  N.  Y.  411)  and  Ten  Eyck  v.  Craig  (62  id. 
406)  arc  wholly  inapplicable. 

Fourth.  As  to  tlie  lands  which  are  included  in  the  convey- 
ance by  Hawley  to  Watere  and  by  Waters  subsequently  recon- 
veyed  to  Hawley,  and  then  included  in  the  mortgages  by 
Hawley  to  the  plaintiffs'  testatrix,  the  defendant  Chas.  W. 
Parker  occupies  a  different  position.  These  lands,  excepting 
lots  70  and  71,  which  will  be  spoken  of  hereafter,  were  not 
included  in  the  judgment  for  sale  in  the  tripartite  agreement 
action,  and  when  the  defendant  S.  Webber  Parker  bought 
them  or  the  leases  at  the  tax  sale  he  had  no  other  title  to  the 
lands  and  was  not  in  any  position  which  would  preclude  him 
from  their  purchase,  and  if  made  with  his  own  money  he  would 
have  taken  such  title  as  the  leases  gave  him  unaffected  by  any 
SicKELS— Vol.  CI.         31 
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ef  the  circumstances  above  described.  If  S.  Webber  Parker 
lad  taken  possession  of  this  Waters  land  under  his  tax  title,  he 
might  have  set  up  such  title  and  claimed  it  to  be  paramount 
to  the  title  of  the  mortgagor  Hawley  and  to  override  the  title 
under  the  mortgage,  and  such  claim  by  title  paramount  it 
would  not  have  been  proper  in  this  foreclosure  action  to  liti- 
gate  under  an  objection  to  a  trial  as  to  its  validity.  (See 
Cromwell  v.  MacLean^  123  N.  Y.  475.)  Although  the  title 
was  not  reallj'^  a  valid  one,  because  the  taxes  were  in  fact  paid 
as  already  stated,  yet  the  foreclosure  action  was  not  the  proper 
one  in  which  to  test  that  validity.  The  rule  as  to  the  impro- 
priety of  trying  the  question  as  to  the  validity  of  a  paramount 
title  in  such  an  action  as  this  against  the  objection  of  a  defend- 
ant has  been  reiterated  in  this  court  as  lately  as  in  the  cases  of 
Jacobie  v.  Mickle  (144  N.  Y.  237)  and  Nelson  v.  Brown  (Id. 
384).     (See,  also,  Lewis  v.  Smith,  9  id.  502.) 

Mr.  S.  Webber  Parker  did  not,  however,  retain  his  title  to 
these  lands.  He  conveyed  the  same  to  his  son,  Charles  War- 
ren Parker,  one  of  the  appellants  in  this  action,  and  such  con- 
veyance was  made  in  terms  "subject  to  all  liens  and  incum- 
brances now  existing  on  the  several  pieces  of  property  or  any 
of  them,"  and  at  the  time  of  the  commencement  of  this  action 
the  same  Charles  Warren  Parker  was  in  possession  of  tliese 
premises  conveyed  to  him  by  his  father,  subject,  as  stated,  to 
existing  incumbrances.  The  counsel  for  appellants  admits 
that  if  plaintiffs'  mortgages  were  in  fact  at  that  date  subsisting 
liens,  then  it  might  be  that  the  clause  in  question  would  estop 
the  appellants  from  disputing  tlieir  validity.  He  insists,  how- 
ever, that  they  were  not  existing  liens  because  tlie  tax  leases 
had  cut  them  off.  If  tlie  taxes  had  been  paid  then  the  mort- 
gages had  not  been  cut  off.  The  title  of  Mr.  Parker  was  in 
that  event  not  paramount.  Upon  these  facts,  and  by  reason 
of  that  clause  in  the  deed,  it  was  proper  to  show  the  whole 
truth  regarding  the  existence  of  the  tax  title,  and  if,  upon  the 
facts  shown,  such  tax  title  did  not  exist  and  had  on  the  con- 
trary become  extinguished,  then  the  mortgages  were  existing 
Kens  and  Parker's  title  was  subject  to  them.     An  inquiry  as 
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to  this  question  was  rendered  proper  by  reason  of  the  clause 
in  the  deed  to  Parker  from  his  father.  The  issue  was  whether 
the  mortgages  in  suit  were  still  liens,  and  thej  were  if  the 
taxes  had  been  paid. 

In  this  way  we  are  brought  back  to  the  question  as  to  the 
effect  of  the  transactions  resulting  in  the  payment  of  the 
moneys  to  the  town  of  Maraaroneck  and  the  assumed  assign- 
ment of  the  leases  and  certificates  by  that  town  to  Mr.  C.  W. 
Parker.  We  have  seen  that  the  effect  of  the  transaction  was 
the  payment  of  those  taxes  with  the  moneys  arising  from  the 
sale  of  the  lands  sold  under  the  judgment  in  the  action  to 
enforce  the  specific  performance  of  the  tripartite  agreement. 
Those  moneys,  in  fact,  paid  the  taxes  on  the  Waters  lands, 
although  these  lands  were  not  included  in  the  judgment,  just 
as  much  as  they  paid  them  on  the  Seminary  lands,  and  Mr. 
Parker  had  no  more  right  to  claim  a  payment  by  him  of  the 
taxes  on  the  Waters  lands  than  Mr.  Burns  had  on  the  Seminary 
lands,  for  they  were  both  paid  with  moneys  of  the  mortgagor 
which  did  not  belong  to  either  of  them. 

It  is  argued,  however,  that  there  is  no  proof  that  the  order 
which  provided  for  the  payment  of  the  taxes  as  already  men- 
tioned was  carried  out  and  that  all  that  appears  is  the  order  itself. 
Tlie  purchasers  Burns  and  Parker  made  themselves  parties  to 
this  order  by  appearing  by  counsel  and  substantially  asking  that 
it  be  made.  Although  made  upon  the  petition  of  the  referee, 
the  whole  order  shows  tliat  it  was  a  proceeding  in  their  inter- 
est, for  their  accommodation  and  instituted  by  them.  Subse- 
quent to  its  entry  the  referee  made  his  report  of  the 
sale  under  the  judgment,  and  of  his  proceedings  under 
that  order,  in  which  it  was  stated  that  he  bad  paid  the 
money  provided  for  in  the  order,  to  Mr.  Parker,  one  of  the 
purchasers,  and  had  taken  his  receipt  for  the  same,  and  also 
a  release  of  the  referee  of  all  responsibility  and  claims  against 
such  referee  individually  or  otherwise  by  reason  of  the  taxes 
or  tax  leases  against  the  property,  or  in  any  order  of  record 
affecting  the  premises  sold  by  such  referee.  The  referee  in 
his  report  also  produced  the  voucher  provided  for  in  the 
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order  as  evidence  of  the  payment  of  the  tax  to  the  town  by 
Parker.  Xo  exception  or  objection  to  that  report  was  ever 
made  or  taken  by  either  of  these  defendants,  purchasers,  and 
its  statements  were  not  contradicted  on  this  trial,  and  it  remains 
of  record  in  the  action.  The  defendants  object  that  this 
referee's  report  is  no  evidence  whatever  against  them  of  the 
payment  of  the  moneys  spoken  of  in  the  order  and  report  and 
that  there  is  no  other  evidence  in  the  case  showing  such  pay- 
ment. The  case  of  MUh  v.  Odell  (21  Weekl.  Dig.  61)  is 
cited  in  favor  of  the  view  that  this  report  of  the  referee  is 
not  competent  evidence  of  the  facts  therein  stated  against 
these  purchasers.  The  case  does  not  bear  out  the  contention 
of  the  counsel.  It  was  there  held  that  the  report  of  the  referee 
in  partition  was  not  evidence  against  a  county  treasurer  who 
had  no  connection  with  the  action  in  any  form  other  than  to 
receive  the  money  or  a  mortgage  directed  by  the  decree  to  be 
given  to  him.  He  was  a  stranger  to  the  whole  proceeding,, 
knew  nothing  whatever  about  it  and  ought  not  to  be  bound 
by  the  statements  contained  in  the  referee's  report  of  his  pro- 
ceedings in  such  an  action.  The  case  here  is  different. 
These  parties  were  purchasers  at  the  sale ;  they  made  them- 
selves particularly  parties  to  the  proceedings  whicli  resulted 
in  the  payment  of  these  taxes,  and  we  think  that  the  report  of 
the  referee  in  such  case  is  some  evidence,  not  conclusive,  but 
enough  in  the  absence  of  all  contradiction  to  show  the  pay- 
ment of  moneys  even  as  against  Mr.  Burns  and  Mr.  Parker. 
Fifth.  The  lots  70  and  71  (part  of  the  lands  conveyed  to 
"Waters)  were  included  in  the  sale  under  the  judgment  in  the 
tripartite  agreement  action  and  were  purchased  by  Mr.  S. 
Webber  Parker.  They  were  never  released  from  the  lien  of 
the  $150,000  mortgage  and  were  included  in  the  tripartite 
agreement,  and  in  that  respect  they  differ  from  the  other 
lands,  but  in  regard  to  these  lotSj  Mr.  Parker  having  pur- 
chased them  at  the  referee's  sale,  occupies  the  same  position  in 
regard  to  them  as  the  defendant  Burns  does  in  regard  to  the 
Seminary  tract,  and  he  was,  therefore,  incompetent  to  make 
use  of  the  money  of  the  mortgagor  for  the  purpose  of  pur- 
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chafiing  the  tax  title  and  of  setting  it  up  as  a  title  paramount 
to  the  mortgage  of  the  mortgagees  in  this  action.  As  they 
were,  however,  never  released  from  the  lien  of  this  $150,000 
mortgage,  these  lots  could  not  be  sold  excepting  subject  to 
that  lien  or  its  substitute,  the  tripartite  agreement,  and  they 
were  directed  to  be  so  sold  in  the  judgment  in  this  action. 
We  see  no  error  in  that. 

Sixth.  It  is  claimed  that  there  is  some  inconsistency  among 
the  conclusions  of  law  found  by  the  learned  court  below,  and 
that  some  are  inconsistent  with  the  one  which  provides  for  the 
foreclosure  and  sale  of  the  lands  described  in  these  two  mort- 
gages. We  think,  taking  the  whole  facts  and  conclusions  of 
law  together,  there  is  nothing  to  prevent  the  enforcement  of 
the  judgment  of  the  Special  Term,  and  that  such  judgment 
as  affirmed  by  the  General  Term  of  the  Supreme  Court  must 
be  here  and  in  all  things  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Hewlett  Scudder  et  al.,  as  Executors,  etc.,  Appellants,  v. 
The  Mayor,  Aldermen  and  Commonalty  op  the  City 
OF  New  York,  Kespondent. 

The  provision  of  the  New  York  Consolidation  Act  (§  879,  chap.  410, 
Laws  of  1882)  declaring  that  no  action  in  the  nature  of  a  bill  in  equity 
or  otherwise  shall  be  commenced  for  the  vacation  of  any  assessment  in 
said  city  or  to  remove  a  cloud  on  title,  but  that  the  property  owners 
shall  be  confined  to  the  remedies  given,  is  not  limited  to  actions  wherein 
it  is  sought  simply  to  vacate  assessments  or  to  remove  clouds  on  title, 
but  prohibits  as  well  an  action  to  restrain  the  creation  of  a  cloud  on 
title  by  means  of  a  sale  by  virtue  of  an  assessment  and  the  giving  of  a 
lease  consequent  on  such  sale  on  the  ground  that  the  assessment  is  void. 
The  relief  sought  in  such  a  case  is,  in  substance,  a  vacation  of  the 
assessment. 

The  section  was  intended  to  confine  property  owners  in  all  cases  of  alleged 
void  assessments  to  the  remedies  provided  for  in  the  act. 

Lennon  v.  The  Mayor  (55  N.  Y.  361),  distinguished. 

(Argued  May  3,  1895;  decided  May  21,  1895.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  15,  1894,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  A.  Deering  for  appellants.  The  assessment,  although 
illegal  in  fact,  was  not  illegal  and  void  npon  the  face  of  the 
record  thereof.  {Tripler  v.  Mayo7\  etc,^  125  N.  Y.  617; 
People  ex  rel.  v.  Assessors^  99  id.  683  ;  Laws  of  1871,  chap. 
574,  §  6 ;  Laws  of  1861,  chap.  308 ;  In  re  Bdssford,  50  N. 
Y.  509.)  The  plaintiffs  are  entitled  to  maintain  this  action 
and  to  an  injunction  restraining  the  sale  of  their  property. 
{King  V.  Townshend^  141  X.  Y.  358  ;  Lenrion  v.  Mayor^  etc.^ 
55  id.  361 ;  Crooke  v.  Andrews^  40  id.  550 ;  Hatch  v.  City  of 
Buffalo^  38  id.  276 ;  Scott  v.  Onderdonk^  14  id.  9 ;  Allen  v. 
City  of  Buffalo,  39  id.  386 ;  Pettit  v.  Shepherd,  5  Paige, 
493 ;  OaTdey  v.  Trustees,  6  id.  262 ;  Mann  v.  City  of  Utica, 
44  How.  Pr.  334 ;  Sanders  v.  City  of  Yonkers,  63  X.  Y. 
489 ;  Laws  of  1874,  chap.  312,  §  2 ;  People  v.  Myers,  135  N. 
Y.  465  ;  Chase  v.  Chase,  95  id.  373 ;  In  re  Smith,  99  id.  424 ; 
Tripler  v.  Mayor,  etc,  125  id.  617  ;  M.  Z.  /tw.  Co.  v.  Mayor, 
etc,,  144  id.  494.) 

2).  J,  Dean  for  respondents.  An  action  of  this  nature  is 
forbidden  by  section  879  of  tlie  Consolidation  Act.  (Laws  of 
1882,  chap.  410,  §§  879-914 ;  Laws  of  1858,  chap.  338;  Laws 
of  1880,  chap.  550 ;  Lennoji  v.  Mayor,  etc.,  55  X.  Y.  361 ; 
Astor  V.  Mayor,  etc,  62  id.  580 ;  People  ex  rel.  v.  Myers,  65 
Hun,  14 ;  135  N.  Y.  468 ;  S.  A.  P.  P,  Co,  v.  Mayor,  etc,  63 
Hun,  271 ;  Mayer  v.  Mayor,  etc,  101  X.  Y.  284 ;  In  re  Smith, 
99  id.  424-427 ;  Chase  v.  Chase,  95  id.  373  ;  In  re  Brain- 
erd,  51  Hun,  380,  384,  385.)  The  plaintiff  shows  no  ground 
for  equitable  relief.  If  the  plaintiff's  position,  that  the  assess- 
ment is  utterly  void,   under  the   decision   of  tlxe  Court  of 
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Appeals,  from  lack  of  jurisdiction,  is  correct,  the  so-called 
assessment  is  a  mere  nullity  and  is  not  a  cloud  upon  the 
plaintiffs  property,  and  does  not  present  a  case  for  an  injunc- 
tion. (Dillon  on  Mun.  Corp.  §  906  ;  Van  Doren  v.  Mayor^ 
etc.^  9  Paige,  38S  ;  Bouton  v.  City  of  Brooklyn^  15  Barb. 
375  ;  Scott  v.  Oiiderdonk^  14  N.  Y.  9 ;  Haywood  v.  City  of 
Buffalo^  Idi  534  ;  Crooke  v.  Andrews^  40  id.  547  ;  Laws  of 
1882,  chap.  410,  §§  926,  941 ;  In  re  E.  L  S.  Bank,  75  N.  Y, 
289 ;  Cox  v.  Clift,  2  id.  122;  Ward  v.  Dewey,  16  id.  519; 
natch  V.  Buffalo,  38  id.  276  ;  Newell  v.  Wheeler,  48  id.  486; 
Bumsey  v.  Buffalo,  97  id.  114.) 

Peckham,  J.  The  plaintiffs  commenced  this  action  in 
November,  1891.  They  allege  that  an  assessment  was  levied 
upon  their  property  for  the  purpose  of  obtaining  payment  of 
its  proportion  of  the  expenses  of  macadamizing  One  Hundred 
and  Forty-fifth  street  witli  a  Telford  Macadamized  roadway 
from  Seventh  avenue  to  the  Boulevard.  They  allege  that  the 
assessment  was  void  for  the  reason  that  the  work  was  done  by 
day's  work  without  proper  authority  from  the  common  counr 
cil  to  thus  do  it,  and  that  such  invalidity  would  not  appear 
upon  the  face  of  the  proceedings  and  required  evidence 
extrinsic  therefrom  in  order  to  prove  the  facts  constituting  the 
invalidity  of  such  assessment.  The  work  was  done  between 
December,  1873,  and  May,  1876.  Plaintiffs  allege  that  in 
November,  1890,  the  defendants,  through  their  proper  officers, 
commenced  proceedings  looking  towards  the  collection  of  the 
assessment  on  the  lots  owned  by  the  plaintiffs,  and  that  the 
proceedings,  if  continued,  would  result  in  a  sale  of  their 
premises  and  the  giving  of  a  lease  to  the  purchaser,  which 
lease  would  be  prima  facie  evidence  of  the  regularity  of  all 
proceedings  prior  to  the  giving  thereof.  Tliey  demand  judg- 
ment that  the  assessment  be  declared  void,  unlawful  and 
uncollectible,  and  that  the  defendants  should  be  declared  to 
have  no  legal  right  to  enforce  the  claim  by  the  sale  of  the 
premises  of  plaintiffs  or  otherwise  against  them ;  also,  that 
the  defendants  should  be  perpetually  enjoined  and  restrained 
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from  collecting  the  assessment,  or  any  part  thereof,  against 
the  premises  of  the  plaintiffs,  or  in  any  other  manner 
attempting  to  enforce  the  same.  The  work,  for  a  por- 
tion of  the  expenses  of  which  this  assessment  was  laid, 
was  under  examination  in  this  court  in  the  Matter  of 
the  Petition  of  the  Einigrant  hidustrial  Savings  Bank 
(75  N.  Y.  388),  and  it  was  there  held  that  an  assessment  in 
all  respects  similar  to  this  was  illegal,  in  that  the  common 
council  had  not  proceeded  in  authorizing  the  work  in  the  man- 
ner provided  by  statute.  It  would  not,  therefore,  seem  that 
the  plaintiffs  stood  in  much  danger  from  proceedings  looking 
towards  the  sale  of  these  premises  on  account  of  tliis  assess- 
ment after  the  decision  of  this  court  in  tlie  above-cited  case. 
Nevertheless,  the  counsel  for  the  plaintiffs  has  thought  it 
proper  to  bring  this  action  for  the  purpose  indicated.  We 
are  met  by  the  objection  on  the  part  of  the  defendant  that 
the  Consolidation  Act  has  deprived  the  plaintiffs  of  this 
remedy,  and  also  by  the  objection  that  the  record  of  the  assess- 
ment and  the  proceedings  relative  thereto  show  the  facts 
which  the  plaintiffs  claim  render  the  assessment  void,  and  as 
these  facts  thus  appear  upon  the  face  of  the  record,  no  action 
of  this  nature  will  lie  to  set  the  same  aside.  Tlie  first  objec- 
tion is  sufficient. 

By  section  879  of  the  Consolidation  Act  it  is  provided: 
**  No  suit  or  action  in  the  nature  of  a  bill  in  equity  or  other- 
wise shall  be  commenced  for  the  vacation  of  any  assessment 
in  said  city,  or  to  remove  a  cloud  upon  title,  but  owners  of 
property  shall  be  confined  to  their  remedies  in  such  cases  to 
the  proceedings  under  this  title."  The  sections  subsequent  to 
section  897  provide  for  summary  proceedings  in  the  way  of  a 
petition  to  the  court,  wliich  are  calculated  to  give  relief  in 
substantially  all  cases.  It  has  been  held  that  this  section  of 
the  act  is  not  limited  to  any  special  class  of  assessments  such 
as  are  apparent  liens,  but  that  it  applies  to  every  assessment. 
{Mayer  v.  Mayor ^  etc.^  of  N,  Y,,  101  N.  Y.  284 ;  People  ex 
rel.  V.  Myer8y  135  id.  4:65.) 

By  the  plaintiffs'  demand  for  judgment  they  ask  in  so  many 
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words  that  the  assessment  in  question  shall  be  declared  void, 
unlawful  and  uncollectible,  which  is  but  another  way  of  asking 
that  the  assessment  shall  be  vacated.  That  portion  of  tho 
relief  is  clearly  not  to  be  granted  in  riie  face  of  the  section  of 
the  Consolidation  Act  above  referred  to. 

The  further  relief  demanded  by  the  plaintiffs  is  that  the 
defendant  be  perpetually  enjoined  from  collecting  this  assess- 
ment, or  any  part  thereof,  against  the  premises  of  the  plain- 
tiffs, or  in  any  other  manner  attempting  to  enforce  the  same. 
That  would  seem  to  be  but  another  mode  of  expressing  by 
different  language  the  same  idea  and  seeking  substantially  for 
the  vacation  of  the  assessment.  The  plaintiffs'  counsel  claims, 
however,  that  he  seeks  to  enjoin  the  sale  of  the  premises  by  virtue 
of  this  assessment  and  the  giving  of  a  lease  consequent  upon 
such  sale,  because  by  virtue  of  the  statute  which  provides  that 
the  lease  shall  he  prima  facie  evidence  of  the  regularity  of  the 
proceedings  prior  thereto,  a  further  cloud  would  be  placed 
upon  the  title  of  the  plaintiffs  to  their  premises,  and  that  such 
relief  enjoining  the  placing  of  such  cloud  upon  their  premises, 
the  court  has  power  to  grant  notwithstanding  the  statute 
above  mentioned.  He  claims  that  upon  this  ground  the 
action  is  not  one  to  set  aside  or  vacate  an  assessment  or  to 
remove  a  cloud  upon  title,  and  that  it  is  only  those  two  things 
which  are  prohibited  by  the  above  section,  and  that  the  juris- 
diction of  the  court  to  prevent  the  creation  of  a  cloud  is  a  dis- 
tinct and  separate  jurisdiction  not  prohibited  by  the  statute  in 
question  and  still  existing  by  virtue  of  the  general  jurisdiction 
of  a  court  of  equity. 

If  the  plaintiffs  were  right  in  this  contention  the  statute 
would  be  largely  shorn  of  its  usefulness  and  the  scheme  of 
the  legislature,  as  evidenced  by  the  succeeding  sections  of  the 
statute,  would  be  very  largely  limited  and  rendered  to  that 
extent  inefBcient.  We  are  of  the  opinion  that  the  statute 
ought  not  to  be  so  interpreted.  It  was  intended  to  prevent 
the  vacation  of  any  assessment  or  the  removal  of  any  cloud 
upon  title  by  any  suit  or  action  in  the  nature  of  a  bill  in 
equity,  and  it  was  intended  to  contine  owners  of  property  in 
SicKELs— Vol.  CI.         32 
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cases  of  alleged  void  assessments  to  their  remedies  provided 
in  the  succeeding  sections  of  the  title  in  question.  It  did  not, 
of  coui'se,  affect  them  in  their  defense  when  their  proi>erty 
was  levied  upon  or  theit  right  to  remove  an  apparent  lien  by 
paying  the  tax  and  then  suing  to  recover  it  back.  To  enjoin 
proceedings  for  the  sale  of  this  property  and  for  the  giving  of 
a  lease  to  the  purchaser  at  such  sale  on  the  ground  that  the 
assessment  itself  was  void,  would  be  in  substance  a  vacating  of 
the  assessment  and  as  such  a  violation  of  the  section.  If  the 
assessment  were  not  void,  it  is  not  claimed  that  there  would  be 
any  right  to  enjoin  the  sale  or  the  giving  of  the  lease  consequent 
thereon.  The  plaintiffs'  cause  of  action  is  founded  upon  the 
allegation  that  the  assessment  is  void,  although  the  evidence  to 
prove  such  invalidity  is  to  be  found  outside  of  the  record  itself. 
The  relief  sought  is  in  substance  a  vacation  of  the  assessment. 
The  case  of  Lennon  v.  TJve  Mayor  (55  N.  Y.  361)  is  not  an 
authority  in  the  plaintiffs'  favor.  In  that  case  the  assessment 
as  origuially  laid  was  void  and  a  sale  was  made  of  the  prem- 
ises under  that  void  assessment,  but  no  lease  had  been  exe- 
cuted at  the  time  the  action  was  commenced.  The  plaintiff 
asked  to  liave  the  assessment  set  aside,  the  sale  canceled  and 
the  execution  of  the  lease  to  the  purchaser  enjoined.  It 
appeared  upon  the  trial  that,  subsequent  to  the  sale  under  it, 
the  assessment  had  been  validated  by  an  act  of  the  legisla- 
ture. It  was  held  that  the  act  validating  the  assessment 
rendered  it  good  from  the  time  the  statute  was  enacted  but 
did  not  render  the  sale  under  the  void  assessment  a  valid 
one.  The  court,  therefore,  refused  to  set  aside  the  assess- 
ment because  it  was  not  any  longer  void,  but  it  canceled 
the  sale  and  enjoined  the  execution  of  a  lease  under  it, 
because  the  sale  was  founded  upon  an  assessment  which  at  the 
time  the  sale  took  place  was  void.  Nothing  in  that  case  fur- 
nishes ground  for  the  argument  here  that  the  court  in  con- 
struing this  section  (879)  of  the  Consolidation  Act,  ought  to 
distinguish  between  an  action  for  the  vacation  of  an  assess- 
ment or  for  the  removal  of  a  cloud  upon  title  on  the  one 
hand,  and  upon  the  other  hand  an  action  to  restrain  the  crea- 
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tion  of  a  cloud  upon  title,  founded  upon  an  allegation  that  the 
assessment  was  itself  void.  With  regard  to  this  particular 
statute  and  upon  these  facts  there  is  no  such  distinction. 

We  tliink  the  court  had  no  jurisdiction  of  this'  action  and 
the  judgment  dismissing  the  complaint  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


Foo  Long,  Appellant,  v.  The  American  Surety  Company, 

Respondent. 

The  liability  of  a  surety  upon  an  undertaking,  in  the  form  prescribed  by 
the  Code  of  Civil  Procedure  (§§  1352,  1356),  given  to  stay  proceedings 
on  appeal  from  a  final  judgment  to  the  General  Term  of  the  Supre{ne 
Court,  is  not  terminated  by  the  reversal  of  the  judgment  by  the  General 
Term,  but  continues  and  is  enf  orcible  in  case  of  the  ultimate  affirmance  of 
the  judgment  by  this  court  on  appeal  from  the  order  of  General  Term. 

Upon  appeal  to  the  General  Term  from  a  judgment  in  favor  of  plaintiff 
on  trial  at  Circuit  such  an  undertaking  was  given.  The  judgment  was 
reversed  and  a  new  trial  granted.  After  an  appeal  to  this  court  from  an 
order  of  General  Term,  and  after  a  return  had  been  made  and  the  appeal 
noticed  for  argument,  the  parties  stipulated  that  a  judgment  should  be 
entered  reversing  the  order  of  the  General  Term  and  affirming  abso- 
lutely the  judgment.  On  reading  and  filing  said  stipulation  this  court, 
without  argument  or  consideration  of  the  case  on  its  merits,  reversed  the 
order  and  affirmed  the  judgment.  The  usual  remittitur  was  sent  down 
and  judgment  entered  in  accordance  therewitli.  In  an  action  upon  the 
undertaking,  held,  that  there  was  not  an  affirmance  of  the  original  judg- 
ment within  the  true  intent  and  mefining  of  the  undertaking,  but  in 
substance  the  original  judgment  was  reinstated  by  consent  of  the  parties; 
that  the  undertaking  referred  to  a  reversal  or  dismissal  of  the  appeal  in 
the  ordinary  course  of  judicial  procedure,  and  not  an  affirmance  or  dis- 
missal by  consent 

Reported  below.  76  Hun,  264. 

(Argued  May  2,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  February  16,  1894,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court  and  also  affirmed  an  order  denying  a  motion  for  a  new  trial. 
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This  was  an  action  upon  an  undertaking  given  on  appeal. 

The  plaintiff  Foo  Long  recovered  a  judgment  against  Cha 
Fong  at  a  trial  at  Circuit  on  the  28th  of  June,  1888,  for  the 
sum  of  $3,798.99.  The  defendant  therein  appealed  to  the 
General  Term,  and  on  the  appeal  the  defendant  in  this  action 
became  the  surety  for  the  defendant.  The  undertaking 
subscribed  by  the  defendant  was  in  the  form  prescril>ed  by 
the  Code,  by  which  it  undertook  and  agreed  tliat  the  appel- 
lant will  pay  all  costs  and  damages  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding  five  hundred  dollars, 
and  also  if  the  judgment  appealed  from,  or  any  part  thereof, 
be  affirmed,  or  the  appeal  be  dismissed,  the  appellant  would 
pay  the  sum  directed  to  be  paid  by  the  judgment  or  the  part 
thereof  as  to  which  the  judgment  should  be  affirmed.  The 
General  Tenn,  after  argument,  reversed  the  judgment  recov- 
ered by  the  plaintiff  at  the  Circuit  and  granted  a  new  trial, 
and  the  order  of  reversal  was  entered  July  9,  1889.  In  Sep- 
tember following  the  plaintiff  appealed  from  the  order  of 
reversal  and  for  a  new  trial  to  the  Court  of  Appeals,  and  a 
return  was  made  to  that  court  and  the  appeal  noticed  for 
argument  and  placed  on  the  calendar,  but  several  months 
before  it  would  have  been  reached  in  due  course  a  stipulation 
was  made  between  the  parties  to  the  action  and  their  attorneys, 
by  which  it  was  consented  that  a  judgment  should  be  entered 
reversing  the  judgment  and  order  of  the  General  Term, 
and  affirming  absolutely  the  judgment  of  the  Circuit. 
This  consent  was  brought  to  the  attention  of  the  Court 
of  Appeals,  and  on  the  12tli  of  January,  1891,  the 
court  on  reading  and  filing  the  stipulation  adjudged  with- 
out any  argument  or  consideration  of  the  appeal  on  the  merits 
that  the  judgment  and  order  of  the  General  Term  should  be, 
and  the  same  was  reversed,  and  that  the  judgment  of  the  court 
on  the  verdict  should  be,  and  the  same  was  affiruied  absolutely. 
The  usual  remittitur  was  sent  down,  and  judgment  was  entered 
in  the  Supreme  Court  in  accordance  therewith.  This  action 
was  subsequently  brought  by  the  plaintiff  against  the  present 
defendant  on  the  undertaking  given  on  the  appeal  to  the  Gen- 
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eral  Term.  The  defendant  put  in  issue  its  liability  on  the 
undertaking,  and  on  the  trial  the  judge  directed  a  verdict  for 
the  defendant  on  the  ground  that  no  breach  of  its  conditions 
had  been  shown,  and  that  the  reversal  of  the  order  of  the 
General  Terra,  by  consent,  and  the  judgment  of  affirmance 
entered  on  the  remittitur  of  the  original  judgment  was  not  an 
affirmance  within  the  true  meaning  of  the  bond.  Judgment 
was  entered  in*  accordance  with  the  decision  at  the  Circuit, 
which  was  affirmed  by  the  General  Term,  and  from  such 
affirmance  the  plaintifiE  appeals  to  this  court. 
Other  facts  are  stated  in  the  opinion. 

Charles  J.  Buchanan  for  appellant.  The  defendant,  whose 
business  is  to  give  undertakings  for  a  consideration,  receiving 
an  indemnifying  deposit  of  money  in  hand,  does  not  stand  in 
the  favored  position  in  which  the  law  puts  sureties  in  general, 
and  it  cannot  resist  payment  unless  it  shows  damage.  {Con- 
ner  v.  ReeveSy  103  N.  Y.  527;  Stemhoch  v.  Evaiis^  122  id. 
652.)  An  indemnified  surety  in  an  action  may  not  make  the 
obtaining  of  his  consent  to  a  settlement  a  condition  precedent 
to  the  validity  of  his  undertaking  in  case  of  a  settlement. 
{JOutter  V.  Evans,  115  Mass.  27 ;  Chase  v.  Berand,  29  Cal.  138.) 

S.  B.  Brownell  for  respondents.  The  defendant  was  dis- 
charged from  all  liability  on  the  undertaking  by  the  action  of 
Foo  Long  in  entering  judgment  of  reversal  of  the  order  for 
a  new  trial,  upon  Chu  Fong's  consent,  {lioherts  v.  Baumr 
garteny  126  K  Y.  320^;  Conner  v.  Reeves,  103  id.  527; 
Story's  Eq.  Juris.  §  324;  Willard's  Eq.  Juris.  133;  Miller  v. 
Stewart.  9  Wheat.  681.) 

Andrews,  Ch.  J.  The  undertaking  bound  the  surety  in 
case  of  the  ultimate  affirmance  of  the  judgment.  Its  Uability 
was  not  terminated  by  the  reversal  of  the  judgment  by  the 
General  Term,  but  continued  and  was  enforcible  in  case,  on 
appeal  to  this  court,  the  order  of  the  General  Term  should  be 
reversed  and  the  original  judgment  affirmed.  {Robinson  v. 
Plimpton,  25  N.  Y.  484.)     The  only  question  presented  by 
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this  record  is  whether  the  original  judgment  was  affirmed 
witliin  the  true  intent  and  meaning  of  tlie  undertaking.  The 
plaintiff  Foo  Long  appealed  to  this  court  from  the  order  of 
the  General  Term  reversing  the  judgment  against  Chu  Fong 
in  his  favor  and  granting  a  new  trial,  giving  the  usual 
stipulation.  This  court  by  its  judgment  and  order,  entered 
January  12,  1891,  reversed  the  order  and  judgment  of  the 
General  Term  and  affirmed  the  original  judgment.  The  judg- 
ment recited  that  it  was  entered  upon  the  stipulation  of  tlie 
parties  to  the  appeal.  It  appears  that  the  stipulation  was 
made  by  the  parties  and  their  attorneys,  and  upon  filing  the 
stipulation,  and  upon  application  to  the  court  made  before 
the  case  was  reached  on  the  calendar,  the  court,  without  argu- 
ment or  consideration  of  the  case  upon  its  merits,  directed  the 
judgment  above  mentioned.  Judgment  in  conformity  with 
the  direction  of  the  court  was  entei*ed  in  the  court  of  original 
jurisdiction,  and  this  action  was  subsequently  commenced 
against  the  defendant  on  the  undertaking.  In  substance  the 
original  judgment  was  reinstated  by  the  consent  of  the  parties 
thereto.  Chu  Fong,  the  defendant,  in  the  judgment  con- 
sented to  forego  the  advantage  secured  by  the  reversal  by  the 
General  Term,  and  to  have  restored  the  original  judgment 
against  himself,  thereby  relieving  Foo  Long  from  the  hazard 
of  his  appeal  and  depriving  himself  of  the  chance  of  securing, 
by  an  affirmance  in  this  court  of  the  order  of  the  General 
Term,  judgment  absolute  in  his  favor.  We  are  of  the  opinion 
that  the  verdict  was  properly  directed  for  the  defendant. 
The  obligation  of  a  surety  is  to  be  determined  bj''  the  terms  of 
his  contract,  construed  if  ambiguous  in  the  light  of  the  sur- 
rounding circumstances.  The  defendant,  at  the  request 
of  Chu  Fong,  executed  the  undertakhig.  It  recites  that 
Chu  Fong,  feeling  aggrieved  by  the  judgment  against  him, 
intends  to  appeal  therefrom  to  the  General  Term.  The  appeal 
was  taken  to  secure  if  possible  a  reversal  of  the  judgment, 
and  the  undertaking  was  given  to  comply  with  the  statute 
regulating  appeals,  and  to  stay  proceedings  until  the  hearing 
and  decision  of  the  appeal.    It  cannot  be  assumed  there  was 
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any  other  purpose  on  the  part  of  Chu  Fong  in  giving  the 
undertaking,  or  on  the  part  of  the  defendant  in  executing  it. 
The  judgment  and  decision  of  the  appellate  court,  in  due 
course  on  the  very  case,  was  what  the  surety  became 
obligated  for,  if  the  judgment  appealed  from  should  be 
affirmed.  The  plaintiff  accepted  the  undertaking  with 
full  knowledge  of  its  terms  and  purpose.  The  interests 
of  the  parties  to  the  judgment  were  hostile,  the  plaintiff 
being  interested  to  maintain  his  judgment  and  Chu  Fong  to 
reverse  it.  By  giving  the  undertaking  the  latter  was  placed 
in  a  position  to  secure  the  decision  of  an  appellate  tribunal 
upon  the  validity  of  the  judgment  against  him  before  further 
proceedings  should  be  taken  to  enforce  it.  The  defendant's 
undertaking  was  executed  in  view  of  the  situation  of  the 
parties  to  the  action  at  the  time.  The  undertaking  was  to  pay 
the  judgment  if  it  should  be  affirmed,  or  the  appeal  should  be 
dismissed,  and  this,  under  the  circumstances,  referred  to  an 
affirmance  or  dismissal  in  the  ordinary  course  of  judicial  pro- 
cedure, and  not  an  affirmance  or  dismissal  by  consent  of 
parties.  Tlie  plaintiff  was  entitled  to  proceed  on  the  appeal 
according  to  the  usual  practice.  He  could  take  an  affirmance 
of  the  judgment  by  default  if  the  practice  of  the  court  per- 
mitted that  to  be  done.  But  to  construe  the  undertaking  as 
permitting  the  parties  to  agree  upon  the  judgment  to  be 
rendered  would  subject  a  surety  to  a  hazard  which  could  not, 
we  think,  have  been  contemplated.  The  present  case  is  an 
apt  illustration  of  the  danger  of  such  a  construction.  After 
the  General  Term  had  reversed  the  judgment  Chu  Fong,  the 
principal,  being  insolvent,  without  the  knowledge  or  consent 
of  the  surety,  agrees  with  his  adversary  that  he  should  prevail 
on  his  appeal  from  tlie  order  of  the  General  Term,  and  they 
together  procure  a  reversal  of  the  order  and  an  affirmance  of 
the  original  judgment.  It  would  sacrifice  substance  to  form 
to  hold  that  an  affirmance  obtained  in  this  way  was  an  affirm- 
ance within  the  true  meaning  of  the  undertaking.  It  was  an 
affirmance  by  act  of  the  parties,  and  not  in  any  true  or  real 
sense  an  affirmance  by  judgment  of  the  court.     It  was  not  the 
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tuar*iu  :!*ftueuce  upon  the  rights  of  the  parties  contemplated 

*  >    iiv'  uuA'^rtaking.     The  question  of  fraud  or  collusion  is  not 

*nt;>cucvd.     But  it  seems   difficult  to  escape   the  conviction 

i.vfci    :1k*    purpose  of   the   arrangement   was   to   subject  the 

x  v.'uJant  to  liability  on  its  undertaking.     None  of  the  cases 

.11    lie  cvmstruction  of  bonds  indemnifying  against  suits  or 

uviii'McutiS  or  upon  appeal  bonds,  which  have  come  to  our 

A:lv^uUuu  presents  the  peculiar  feature  of  this  case,  of  a  con- 

>^^^t  by  H  j>arty  who  has  succeeded  on  the  appeal  taken  by  him 

tv>  s4  rt^versal  of  the  judgment  in  his  favor  and  to  a  restoration 

of  tae  original  judgment  against  him. 

It  WHS  held  in  Conner  v.  Reeves  (103  IS".  Y.  527),  which 
x^H^i  an  action  on  an  indemnity  bond  given  to  a  sheriff  on  the 
5i^'i.iun*  of  i^roperty,  indemnifying  him  against  all  suits,  actions 
or  jmlgments,  tliat  a  judgment  rendered  against  him  by  oon- 
>\^ut  in  good  faith  was  ^m/iayacz^  evidence  against  the  surety 
in  un  action  upon  the  bond.  The  words  of  the  bond  in  that 
otiso  were  very  comprehensive  and  there  was  no  suggestion 
that  the  judgment  exceeded  the  legal  liability  of  the  sheriff. 
In  the  present  case  the  undertaking  related  to  a  specific 
matter,  namely,  the  action  of  the  court,  and  the  principal 
iH)nsented  to  judgment  against  him  at  the  instance  presumably 
of  his  adversary,  although  the  General  Term  had  determined 
that  the  judgment  which  he  consented  should  be  reinstated 
s\)i\^  without  legal  validity.  The  point  that  the  defendant  was 
iiulfiiinified  for  becoming  surety  by  Chu  Fong,  and  if  com- 
pi*lli*ii  to  pay  the  judgment  has  in  its  hands  a  deposit  out  of 
wliirli  it  can  obtain  reimbursement  is  irrelevant.  The  case 
tunifi  upon  the  true  construction  of  the  contract.  We  hold 
tliiir  tlHj/>/'oybrA«,a  affirmance  of  the  judgment  against  CIiu 
Foiiii,  hiLsed  exclusively  on  the  stipulation  of  the  parties  and 
vvitliuut  any  hearing  or  adjudication  by  this  court  on  the 
irn'rits,  was  not  an  affirmance  within  the  meaning  of  the 
nndt'i'ruking. 
Tlii^  judgment  should  be  affirmed,  with  costs. 
All  (nincur. 
Jmlfriuent  affirmed. 
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In  the  Matter  of  the  Accounting  of  the  Executors  of  Ann 

Bolton,  Deceased. 

Henby  B.  Bolton  et  al.,  as  Executors,  etc..  Respondents,  v. 

Sarah  L.  Myers  et  al.,  Appellants. 

By  the  "will  of  B.  the  executors  were  empowered  to  sell  any  and  all  of  his 
real  estate  when  in  their  judgment  they  might  deem  it  for  the  best  inter- 
ests of  the  estate.  The  executors  sold  the  real  estate;  they  paid,  in  dis- 
charge of  the  testator's  debts,  a  sum  in  excess  of  that  realized  from  the 
personalty.  In  proceedings  for  a  final  accounting  by  the  executors, 
heldy  that  before  distributing  the  proceeds  of  the  sale  among  the  residu- 
ary devisees,  they  were  entitled  to  reimburse  themselves  therefrom  for 
the  sum  so  paid  in  excess  of  the  personalty,  and  were  entitled  to  a 
credit  for  that  sum,  and  this,  without  regard  to  the  question  as  to 
whether  the  power  of  sale  was  given  for  the  purpose  of  paying  debts. 

(Argued  April  16,  1895  ;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  10,  1894,  which  reversed  a 
judgment  entered  upon  a  decree  of  the  surrogate  of  West- 
chester county  settling  the  accounts  of  the  executors  of  Ann 
Bolton,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  li.  Marvin  for  appellants.  Ttie  executore  claim 
that  they  have  used  the  proceeds  of  the  last  sale  in  paying  the 
debts  of  Ann  Bolton.  This  they  had  no  right  to  do.  The 
will  of  decedent  does  not  charg*e  the  payment  of  her  debts 
upon  the  realty,  nor  does  it  direct  or  authorize  a  sale  of  the 
realty  for  the  payment  of  debts.  That  being  the  case,  the 
only  manner  in  which  the  realty  could  be  applied  to  the  pay- 
ment of  debts  was  by  a  proceeding  for  its  sale,  for  payment 
of  debts  under  the  statute  for  that  purpose,  and  that  proceed- 
ing must  have  been  taken  within  three  years  after  the  issuing 
of  letters  testamentary.  (Code  Civ.  Pro.  §  2750 ;  Parhiiuoji 
V.  Jacobson^  18  Hun,  353 ;  Slocuni  v.  Emjlish^  62  X.  Y.  494  ; 
Plait  V.  Piatt,  105  id.  497 ;  Royers  v.  Patterson^  29  JS\  Y. 
SicKELS — Vol.  CI.         33 


258  Matter  of  Bolton.  [May, 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  146. 

Supp.  903:  In  re  XcComh,  117  K  Y.  378;  50  id.  431 ;  36 
id.  581;  116  id.  144;  42  id.  531;  110  id.  159;  4  Hill,  50; 
Bevan  v.  Cooper^  72  id.  31 7.)  A  power  to  an  executor  to 
sell  real  estate  as  he  shall  deem  expedient  and  for  the  best 
interest,  etc.,  is  a  general  power  in  trust  in  which  the  executor 
ha.s  no  interest.  {Ruifsell  v.  Russell^  56  N.  Y.  581.)  The 
services  of  Thain  and  Salter  rendered  on  the  former  account- 
ing were  adjusted  and  allowed  at  the  statutory-  rates  by  the 
former  decree.  The  surrogate  has  no  power  to  go  behind  that 
decree  and  make  an  additional  allowance  for  that  proceeding 
in  this  proceeding.  {Heed  v.  Reed^  52  N.  Y.  652;  1  Dem. 
103.) 

Alex  Thain  for  respondents.  The  appellants  are  estopped 
from  changing  their  position  to  the  prejudice  of  the  execu- 
tors. (Bigelow  on  Est.  717 ;  2  Herman  on  Est.  §  733  et  seq, ; 
7  Am.  &  Eng.  Ency.  of  Law,  32,  §  6 ;  Garnar  v.  Bird^  57 
Barb.  277.)  The  power  of  sale  in  the  will  was  not  only  valid, 
but  its  exercise  probably  not  even  discretionary,  and  imposed 
SkW  imperative  duty  upon  the  executors  to  sell  the  real  estate. 
{In  re  Gantert,  136  N.  Y.  106 ;  Cahill  v.  Rvssell,  140  id. 
402 ;  Code  Civ.  Pro.  §  2759.)  By  every  principle  of  equity 
the  executors,  l|B,ving  acted  in  good  faith,  are  to  be  protected 
from  loss  in  seeking  to  carry  out  the  trusts  imposed  upon 
them.  (2  Wait's  Act.  &  Def.  163.)  It  is  not  necessary  that 
the  proceedings  be  remitted  to  the  surrogate.  (Code  Civ.  Pro. 
§§  1347,  2586^  2587.) 

% 

O'Brien,  J.  In  this  proceeding  it  was  held  by  the  learned 
surrogate  that  the  executors  were  not  entitled  to  reimburse 
themselves  out  of  the  proceeds  of  the  sale  of  real  estate  in 
their  hands  for  the  amount  paid  by  them  in  discharge  of  the 
debts  of  the  testatrix  over  and  above  the  sum  realized  for  that 
purpose  from  the  personal  estate.  The  testatrix  died  Septem- 
ber 27,  1882,  and  letters  were  granted  to  the  executors  in 
November  following.  In  November,  1892,  the  executors 
accounted  and  by  the  decree  then  entered  it  was  adjudged  that 
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the  estate  was  indebted  to  them  on  account  of  debts  of  tlie  tes- 
tatrix paid  by  them  in  default  of  personal  assets  in  the  sum  of 
about  $4,000. 

Subsequently  there  came  to  the  hands  of  the  executors  a 
large  sum  received  from  the  sale  of  certain  real  estate  of  the 
deceased,  and  the  present  accounting  was  in  regard  to  that 
fund,  and  the  executors  claim  that  they  should  be  allowed  to 
retain  sufficient  of  it  to  pay  the  debt  due  to  them  from  the 
estate. 

The  provisions  of  the  Avill  are  as  follows :  After  paying 
debts  a  bequest  of  certain  household  furniture  to  her  daughter. 
Then  a  devise  to  her  son  of  the  house  in  which  he  lived. 
Tlie  executors  were  directed  to  invest  $1,500,  the  interest 
upon  which  was  to  be  paid  to  a  church,  and  to  expend  a 
reasonable  sum  in  erecting  a  monument  and  putting  the 
family  cemetery  in  order.  Then  follows  the  power  of  sale  in 
the  following  terms :  "  And  I  also  give  power  and  authority 
to  my  executors  to  sell  any  and  all  of  my  real  estate,  either 
at  public  or  private  sale,  whenever  in  their  judgment  they  may 
deem  it  for  the  best  interest  of  my  estate,  and  to  give  good 
and  sufficient  deed  or  deeds  of  conveyance  for  the  same." 

The  residue  of  the  estate  was  then  bequeathed  to  her  chil- 
dren. In  the  courts  below  the  right  of  the  executors  to 
enforce  their  claim  in  this  proceeding  is  made  to  depend  upon 
the  scope  and  character  of  this  power.  It  has  been  assumed 
in  both  courts  that  unless  this  can  be  regarded  as  a  power  to 
the  executors  to  sell  real  estate  for  the  payment  of  debts,  then 
the  proceeds  of  the  sale  must  still  be  regarded  as  real  estate, 
and  distributed  to  the  devisees  or  persons  who  take  the  real 
estate  under  the  will. 

The  learned  General  Term,  reversing  the  surrogate,  was  of 
the  opinion  that  it  should  be  treated  as  a  power  of  sale  for  the 
purpose  of  paying  debts,  upon  the  doctrine  of  the  Gantert 
case  (136  N.  Y.  109).  If  it  was  necessary  to  establish  that 
proposition  there  would  be  great  difficulty  in  sustaining  the 
judgment.  But  we  think  it  is  not  material  to  determine  the 
character  of  the  power. 
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It  was  certainly  a  general  power,  and  conferred  authority 
upon  the  executors  to  convey  the  laud  and  receive  the  pro- 
ceeds. That  power  has  been  actually  executed.  They  have 
conveyed  the  land,  have  received  the  purchase  price,  and  the 
same  is  in  their  hands.  There  is  no  other  way  in  which 
creditors  can  now^reach  the  land  except  by  proceedings  for 
an  accounting.  The  realty  has  in  fact  been  converted  into 
pereonalty,  and  is  in  the  hands  of  the  executors  for  all  pur- 
poses of  administration.  Before  distributing  this  fund  to  the 
residuary  devisees  they  may  pay  the  balance  of  the  testator's 
debts,  or  what  is  the  same  tiling,  reimburse  themselves  for 
the  debts  they  have  paid  in  excess  of  the  personal  estate  that 
came  to  their  hands.  {Erwin  v.  Loper^  43  N.  Y.  521 ;  Hood 
V.  Hood^  85  id.  561 ;  Glacim  v.  Fogel,  88  id.  434 ;  Matter 
of  Powers,  124  id.  361;  Matter  of  Gant&rt,  1^36  id.  \W\ 
Cahill  V.  Exissell,  140  id.  402.) 

In  this  view  we  think  the  judgment  of  the  General  Term 
was  right,  and  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Gboege  H.  Heath,  Appellant,  v,  New  Yokk  Building  Loan 
Banking  Company,  Kespondent. 

After  entry  of  Judgment  in  an  equity  action  on  findings  of  fact  and  con- 
clusions of  law,  the  Special  Term,  which  tried  the  action,  has  no  power 
on  motion  for  a  re-settlement  of  the  findings  and  conclusions  to  make 
X  amendments  therein,  altering  the  decision  on  the  merits  and  changing  the 
substantial  rights  of  the  parties. 

The  authority  given  to  the  court  by  the  Code  of  Civil  Procedure  (§  723) 
to  make  amendments  is  confined  to  such  as  do  not  affect  the  substantial 
rights  of  the  parties. 

(Argued  May  20,  1895 ;  decided  May  28,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  14r, 
1895,  which  reversed  an  order  of  Special  Term  re-settling  the 
Endings  of  fact  and  conclusions  of  law  on  trial  at  Special 
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Term  and  modifying  a  judgment  in  favor  of  defendant  entered 
upon  such  findings  and  conclusions. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion.  • 

A.  J.  Pem^y  for  appellant.  The  power  of  the  court  to 
amend,  change  and  control  its  own  acts  and  records  is  inhe* 
rent.  It  is  also  statutory.  (Code  Civ.  Pro.  §  723.)  It  is  also 
stare  decids.     {BoUm  v,  M.  E,  B.  R.  Co,,  121  N.  Y.  546.) 

WiUiafn  H,  JIamilton  for  respondent.  The  order  is  not 
appealable.  {Randall  v.  Packard,  142  N.  T.  47 ;  ShutOe- 
worth  V.  Wintei*,  55  id.  624 ;  Tyng  v.  Hahded,  74  id.  604 ; 
Quincy  v.  Ymiiig,  53  id.  504 ;  Va7i  Slyke  v.  Hyatt,  46  id. 
259.)  The  learned  justice  had  no  jurisdiction  to  make  the 
order  reversed  by  the  General  Term.  {Rockwell  v.  Ca/rpen- 
ter,  25  Hun,  530 ;  Kamp  v.  Kavip,  59  N.  Y.  212 ;  McLean 
v.  Stewart,  14  Ilun,  472 ;  Clark  v.  Hall,  7  Paige,  382 ; 
Adams  v.  Ash,  46  Hun,  110 ;  Gasz  v.  Strick,  19  IS".  Y.  S.  K. 
315 ;  Whiteside  v.  N.  C.  Assii.,  68  Hun,  568 ;  Parker  v. 
Linden,  59  id.  359  ;  Code  Civ.  Pro.  §  728  ;  Bohl^n  v.  M.  E. 
R,  R.  Co.,  121  N.  Y.  546 ;  Hotalirig  v.  Marsh,  14  Abb.  Pr. 

;  Palmer  v.  Ins.  Co.,  22  Hun,  224 ;  3Iorgan  v.  Taylor, 

23  X.  Y.  S.  R  960;  Gorm^rly  v.  McGlynn,  84  N.  Y.  284; 
F.  Nat.  Bank  of  West  Troy  v.  I^vy,  41  Hun,  461.)  Plain- 
tiffs affidavit  of  August  sixth  gave  no  support  to  tlie  order  of 
Justice  Gaynor.  {Jacobs  v.  Morange,  47  N.  Y.  57;  Weed  v. 
Weed,  94  id.  243-247.)  The  judgment  itself  was  originally 
right  and  just.  {Boo7ie  v.  H.  L.  Assn.,  51  N.  Y.  S.  R.  63; 
Marks  v.  M.  C.  P.  S.  cfeZ.  Assn.,  52  id.  451.) 

Bartlett,  J.  The  plaintiff  is  a  stockholder  in  the  defend- 
ant company,  and  as  a  borrower  of  money  therefrom,  sued  to 
have  declared  fraudulent  and  void  a  deed,  mortgage  and 
agreement,  and  tliat  lie  be  allowed  to  rescind  the  same  by 
paying  the  amounts  advanced  by  defendant  less  sum  paid  by 
plaintiff  for  the  stock  of  defendant  and  fees  paid  defendant  for 
making  the  loan. 
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The  defendant  interposed  a  defense,  not  material  to  consider 
in  detail  at  tliis  time,  and  set  up  a  counterclaim  ;  on  the  trial 
the  plaintiflF  failed  to  prove  his  cause  of  action  and  his  com- 
plaint was  dismissed. 

At  the  close  of  plaintiff's  case  it  only  remained  for  defend- 
ant to  prove  the  amount  due  to  it  from  plaintiff,  which  was 
accordingly  done. 

Thereupon  the  court  found,  among  other  things,  that  there 
was  due  from  plaintiff  to  defendant  $8,014.66,  together  with 
certain  amounts  of  lines  and  interest. 

Then  followed  the  legal  conclusions,  among  others,  that  if 
plaintiff  paid  these  amounts  within  six  months  from  entry  of 
judgment  he  should  receive  a  re-conveyance  of  his  property 
subject  to  certain  liens,  and  the  agreement  or  lease  and  shares 
of  stock  were  to  be  canceled. 

If  the  plaintiff  failed  to  pay  these  amounts  within  the  time 
indicated  he  was  to  be  barred  and  foreclosed  of  his  rights,  the 
premises  sold,  and  proceeds  brought  into  court  and  applied  in 
the  usual  way. 

Judgment  was  entered  in  accordance  with  these  findings 
and  conclusions. 

After  the  time  to  appeal  from  the  judgment  had  expired, 
the  plaintiff  procured  from  the  justice  who  tried  the  case  an 
order,  returnable  before  him  at  Sjxjcial  Term,  requiring  the 
defendant  to  show  cause  why  the  findings  of  fact  and  conclu- 
sions of  law  should  not  be  re-settled,  on  the  ground,  among 
others,  that  his  own  attorney  did  not  give  his  case  due  atten- 
tion, and  that  a  judgment  was  entered  against  him  for  upwards 
of  eight  thousand  dollars,  which,  as  to  thirty-eight  liundred 
dollars  of  it,  was  without  consideration  and  without  warrant 
in  the  testimony,  and  if  warranted  by  the  testimony,  the  "  said 
amount  of  $3,800.00  is  only  a  name  without  a  substance,  and 
if  a  substance  it  is  usury." 

The  Special  Term  heard  the  motion,  reduced  the  amount 
found  to  be  due  from  plaintiff  to  defendant  from  $8,014.66 
to  $5,217.99,  and  amended  the  findings,  conclusions  and  judg- 
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ment  to  conform  to  this  new  and  extraordinary  adjudication 
upon  the  rights  of  the  parties. 

At  the  trial  tlie  defendant,  by  uhcontradictod  evidence, 
received  without  objection,  had  proved  the  amount  due  from 
plaintiff. 

We  agree  witli  the  learned  General  Term  that  the  amend- 
ment made  corrected  no  clerical  error  —  no  mistake  of  com- 
putation, but  changed  tlie  substantial  rights  of  the  parties. 

It  would  be  a  most  dangerous  precedent  if  such  a  wide 
departure  from  due  and  orderly  procedure,  as  is  here  disclosed, 
should  be  permitted. 

The  contention  of  plaintiff's  counsel  that  section  723  of  the 
Code  of  Civil  Procedure  allows  such  a  motion  to  be  made  is  a 
mistake. 

This  section  was  designed  to  confer  upon  courts  the  amplest 
power  to  correct  mistakes  in  process,  pleadings  and  in  all  other 
respects,  so  long  as  the  substantial  rights  of  parties  are  not 
affected.     {Bohlen  v.  Met,  El  By.  Co.,  121  N.  Y.  546-550.) 

In  the  case  at  bar  a  decision  upon  the  merits  was  altered 
and  defendant's  recovery  reduced  by  a  very  considerable 
amount. 

The  plaintiff  was  not  remediless  in  the  situation  in  which  he 
found  himself,  assuming  there  was  merit  in  his  contention, 
but  he  mistook  his  remedy  when  he  resorted  to  the  motion 
now  under  review. 

The  defendant  cannot  be  subjected  to  a  reduction  in  the 
amount  of  its  original  recovery  and  a  radical  change  in  tlio 
rulings  of  the  court  on  the  questions  presented,  except  upon 
a  new  trial. 

We  express  no  opinion  as  to  the  merits,  placing  our  decision 
solely  on  the  ground  that  the  Special  Term  had  no  power  to 
entertain  this  motion. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  Robert  W.  Buchanan,  a  Defendant  Sen- 
tenced to  the  Penalty  of  Death,  etc. 

An  appeal  direct  to  the  United  States  Supreme  Court  is  not  authorized 
either  by  the  United  States  Revised  Statutes  or  the  act  of  congress  of 
1891  (Chap.  517,  Laws  of  1891),  creating  Circuit  Courts  of  Appeal,  from 
a  decision  of  a  judge  of  a  District  Court  at  Chambers,  denying  an  appU- 
cation  for  a  writ  of  habeas  corpus. 

Such  an  appeal,  therefore,  does  not  operate  as  a  stay,  and  where  the  writ 
was  applied  for  in  case  of  one  imprisoned  under  judgment  of  a  state 
court  finding  him  guilty  of  murder  and  sentencing  him  to  death,  it 
furnishes  no  reason  for  delaying  the  execution  of  the  sentence. 

It  seems,  it  was  not  the  purpose  of  the  fourteenth  amendment  to  the  United 
States  Constitution,  declaring  that  no  state  shall  "deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law,"  to  interfere 
with  the  ordinary  administration  of  justice  by  the  courts  of  a  state,  or  to 
affect  the  final  and  ultimate  jurisdiction  of  those  courts  over  crimes  and 
offenses,  defined  and  declared  by  its  laws,  and  committed  within  its  ter- 
ritorial jurisdiction. 

It  seems,  also,  that  w^hile  in  case  of  accusation  of  crime  the  accused  is 
entitled  to  an  inquiry,  a  hearing  and  a  judginent  before  lie  can  be 
deprived  by  sentence  of  his  liberty  or  life,  within  these  limitations 
what  constitutes  "  due  process  of  law  "  is  to  be  determined  by  the  state 
in  every  case  where  it  can  exercise  rightful  authority,  and  said  amend- 
ment confers  no  jurisdiction  upon  the  Fedeml  courts  to  supervise  the 
administration  by  state  tribunals  of  the  criminal  law  of  the  state,  to  cor- 
rect errors  committed  on  trial,  or  to  modify  or  change  their  judgments. 

A  reprieve  to  a  day  certain  grante<l  by  the  governor  in  a  capital  case,  which 
day  is  beyond  the  week  in  which,  by  order  of  the  court,  the  execution 
was  to  take  place,  does  not  render  it.  necessary  to  have  the  prisoner 
brought  before  the  court  to  have  the  time  of  execution  again  fixed,  but 
authorizes  the  execution  of  the  sentence  on  the  day  on  which  the  reprieve 
terminates. 

The  distinction  between  a  reprieve  and  a  suspension  of  sentence  pointed  out. 

The  provisions  of  the  Code  of  Criminal  Procedure  (§§  503,  504)  providing 
that  when  a  person  sentenced  to  death  has  not,  for  any  reasons  save  those 
specified,  been  executed  pursuant  to  the  sentence  at  the  time  specified, 
and  the  judgment  inflicting  the  sentence  stands  in  full  force,  such  person 
shall  be  brought  before  one  of  the  courts  specified  and  the  day  for  the 
execution  of  the  sentence  again  fixed,  does  not  apply  in  the  case  of  a 
reprieve,  unless  the  day  fixed  thereby  has  passed  and  the  sentence  has 
not  been  executed,  in  which  case  the  provisions  are  applicable. 

(Argued  May  20,  1895;  decided  May  28,  1895.) 
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Motion  for  an  order  directed  to  the  agent  and  warden  of 
the  state  prison  at  Sing  Sing,  in  whose  custody  Eobert  W. 
Buchanan  is,  commanding  that  he  be  brought  before  the 
C^ourt  of  Appeals  in  order  that  it  may  inquire  into  the  circum- 
stances, and,  if  no  legal  reason  exists,  direct  the  execution  of 
Ids  sentence. 

This  is  an  application  of  the  district  attorney  of  the  oity 
and  county  of  New  York  under  section  503  of  the  Code  of 
Criminal  Procedure,  for  an  order  to  bring  Robert  W. 
Buchanan  before  this  court  to  the  end  that  a  warrant  be 
issued  under  section  504,  commanding  the  agent  and  warden 
of  the  state  prison  at  Sing  Sing  to  do  execution  of  the  sen- 
tence of  death  lieretofore  pronounced  against  him.  Buchanan 
on  the  10th  day  of  August,  1893,  was  convicted  in  tlie  Court 
of  Greneral  Sessions  of  tlie  Peace  in  and  for  the  city  and 
county  of  New  York  of  the  crime  of  murder  in  the  first 
degree,  and  was  sentenced  to  tlie  punisliment  of  death,  the 
sentence  to  be  executed  during  tlie  week  commencing  October 
2nd,  1893.  Appeal  was  taken  by  the  defendant  to  this  court 
from  the  judgment  of  conviction  and  the  court  affirmed  the 
judgment  February  2Gtli,  1895.  The  original  time,  fixed  for 
the  execution  of  the  defendant  having  passed  before  the 
affirmance  of  the  judgment  in  this  court,  he  was  thereafter 
brought  before  the  Court  of  Sessions,  in  which  the  trial  was 
had,  and  a  warrant  was  issued  commanding  execution  of  the 
sentence  during  the  week  commencing  Monday,  April  23d, 
1895.  Before  the  time  appointed  for  the  execution  of  the 
sentence  and  on  the  11th  of  April,  1895,  counsel  for  the  defend- 
ant applied  upon  his  petition  to  Judge  Brown,  one  of  the 
associate  justices  of  the  Supreme  Court  of  the  United  States, 
praying  that  a  writ  of  error  and  supersedeas  might  issue  out 
of  that  court  to  the  Court  of  General  Sessions  of  the  city 
and  county  of  New  York.  The  petition  for  the  writ  set 
forth  the  facts  of  his  conviction ;  the  affirmance  of  the  judg- 
ment by  this  court ;  the  re-sentence,  and  alleged  as  the  grounds 
of  the  application  (1)  that  the  life  of  the  petitioner  was  sought 
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to  be  taken  without  due  process  of  law,  and  (2)  tliat  lie  was 
not  tried  by  an  impartial  jury. 

In  support  of  these  general  allegations  the  petition  set  forth 
what  occurred  on  the  trial  in  connection  with  the  juror  Para- 
dise, and  it  was  alleged  tliat  he  was  physically  and  mentally 
incapacitated  to  take  part  in  the  deliberations  of  the  jury  and 
from  participating  in  the  verdict,  and  that  the  verdict  by 
reason  thereof  was  the  verdict  of  eleven  jurors  only.  Judge 
Brown  referred  the  application  to  the  full  bench  of  the 
Supreme  Court,  which  court  after  hearing  counsel  and  on  the 
16th  day  of  April,  1895,  denied  the  application  for  the 
writ  on  the  ground  that  the  petition  did  not  disclose  any 
Federal  question  or  any  denial  of  due  process  of  law,  the  com- 
petency of  the  juror  being  a  matter  within  the  sole  cognizance 
of  the  state  tribunals.  On  Tuesday,  the  23d  day  of  April, 
1895  (during  the  week  appointed  for  the  execution  of  the 
sentence),  the  execution  not  having  taken  place,  the  gover- 
nor of  the  state,  upon  application  of  the  friends  of  the 
defendant  and  persons  interested  in  his  behalf,  granted  a 
respite  of  execution  until  May  1,  i895.  On  the  29th  day  of 
April,  1895,  the  defendant,  thrc  ugh  his  counsel,  applied  to 
Judge  Addison  Brown,  judge  cf  the  United  States  District 
Court  for  the  southern  district  of  Xew  York,  at  Chambers,  for 
a  writ  of  habeas  corpus.  The  petition  alleged  that  the  defend- 
ant was  illegally  and  unlawfully  restrained  of  his  liberty  in 
violation  of  the  statute  and  laws  of  the  United  States,  and  of 
the  statutes  of  this  state,  and  of  the  treaty  between  the  United 
States  and  England,  and  that  his  trial  and  conviction  was  in 
violation  of  said  statutes  and  laws  and  of  said  treaty,  and  of 
the  Constitution  of  the  United  States.  The  petition  vras 
based  upon  two  assertions :  (1)  That  the  juror  Paradise  did 
not  possess  the  qualilications  of  jurors  specitied  in  the  state 
statutes,  in  that  he  was  not  in  possession  of  his  natural  facul- 
ties nor  of  sound  judgment,  and  (2)  that  the  threat  to  execute 
the  defendant  on  t4ie  1st  day  of  May,  1895,  the  day  to  which 
the  execution  has  been  respited,  was  in  violation  of  law,  for 
the  reason  that  a  respite  by  the  governor  did  not  authorize  the 
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execution  of  a  death  sentence  on  the  day  wlien  the  respite 
terminated,  and  that  a  new  day  could  only  be  fixed  by  the 
court  on  application  and  under  the  sections  of  the  Code  of 
Criminal  Procedure  before  referred  to.  Judge  Brown 
refused  to  grant  the  writ  and  indorsed  on  the  petition  a  state- 
ment that  he  found  therein  "  no  legal  reason  for  entertaining 
or  further  considering  the  application."  No  formal  order  was 
entered  denying  the  writ,  nor  any  other  entry  of  the  decree 
made.  Thereupon,  on  the  same  day  (April  29th),  the  counsel 
for  the  defendant  prepared  and  caused  to  be  filed  in  the  oflice 
of  the  clerk  of  the  District  Court  a  notice  of  appeal  from  the 
decision  of  Judge  Brown,  entitled  in  the  proceeding,  to  the 
Supreme  Court  of  the  United  States,  on  which  was  indorsed 
by  the  clerk,  "  Notice  of  appeal  filed  April  29,  1895."  It 
appears  that  on  the  30th  of  April  one  of  the  defendant's 
counsel  presented  to  the  clerk  of  the  United  States  Supreme 
Court  in  "Washington  a  document  which  purported  to  be  a 
transcript  of  the  record  of  the  proceedings  before  Judge 
Brown.  The  clerk  refused  to  receive  or  file  the  papers,  on 
the  ground  that  no  appeal  had  been  allowed,  and  infonned  the 
counsel  that  he  could  apply  for  an  allowance  to  a  judge  of  the 
Supreme  Court  or  to  the  court  which  was  then  in  session. 
But  no  further  application  appears  to  have  been  made. 

The  governor  of  the  state  on  May  1,  1895,  granted  a  fur- 
ther respite  to  Wednesday,  May  8tli.  Meanwhile  a  question 
had  been  raised  as  to  the  effect  of  the  appeal  on  the  habeas 
corpus  proceeding  to  the  Supreme  Court  of  the  United  States, 
and  whether  it  operated  as  a  stay  of  proceedings  until  the 
appeal  was  heard  and  determined.  The  question  was  infor- 
mally presented  to  the  attprney-general,  and  the  practice  and 
law  being  unsettled  he  advised  that  the  opinion  of  tlie  court 
should  be  taken.  This  involved  a  further  postponement  of 
the  execution  of  the  sentence,  and  the  day  of  the  second  res- 
pite having  expired  and  no  time  thereafter  being  fixed  for  its 
execution,  this  present  application  was  made. 

John  R.  Fellmos  and  John  I).  lAndsay  for  application. 
The  application  should  be  granted.     (Code  Crim.  Pro.  §  503.) 
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The  contention  that  the  supposed  appeal  in  the  habeas  corpus 
proceedings  in  the  District  Court  operates  as  a  stay  of  pro- 
ceedings and  renders  any  further  action  in  the  state  courts 
null  and  void  is  untenable.  (U.  S.  E.  S.  §§  735,  751,  752, 
753,  763-765,  766 ;  139  U.  S.  705 ;  Nishimiira  Elkin  v. 
United  States^  142  id.  651 ;  Lanow  Bew  v.  United  StateSy 
144  id.  47;  Homer  v.  United  States^  143  id.  570;  Cross  v. 
Burke^  146  id.  82 ;  In  re  Lennon^  150  id.  397.)  No  appeal 
would  lie  from  Judge  Brown's  decision  even  had  an  order 
been  entered  formally  expressing  his  action.  {Lamhert  v. 
Barrett,  U.  S.  Sup.  Ct^  Apr.  15,  1895.) 

George  W,  Gibbons  and  Daniel  T,  KimhaU  opposed.  The 
application  should  not  be  granted  ;  there  is  an  appeal  to  the 
United  States  Supreme  Court,  all  the  requirements  of  law 
have  been  complied  with,  and  it  operates  as  a  stay  of  execu- 
tion. {Hudgris  v.  Kemp^  18  How.  [U.  S.]  530 ;  Ex  parte 
Whitton,  L.  E.  [13  Ch.  Div.]  881 ;  Estey  v.  Sheckler,  36 
Wis.  437.) 

Andrews,  Ch.  J.  This  application  must  be  granted  "  if  no 
legal  reason  exists  against  the  execution  of  the  sentence." 
(Code  Crim.  Pro.  §  504.)  The  only  suggestion  made  by 
counsel  for  the  defendant  containing  a  semblance  of  a  legal 
reason  ag&inst  granting  the  application  is  that  the  appeal  to 
the  United  States  Supreme  Court,  taken  on  the  29th  day  of 
April,  1895,  from  the  decision  of  the  district  judge  denying 
the  writ  of  habeas  corpus,  operated  to  suspend  all  proceed- 
ings and  deprived  the  state  courts  of  any  power  to  act  in  the 
premises  until  the  appeal  shall  be  heard  and  determined. 
There  is  no  ground  for  such  a  contention.  That  appeal  has  not 
only  never  been  perfected  by  obtaining  an  allowance  thereof 
(assuming  that  such  an  appeal  would  lie),  but  it  was  wholly 
inoperative  and  ineflEectual,  for  the  reason  that  under  the 
statutes  of  the  United  States  no  aj)peal  can  l)e  taken  to  the 
Supreme  Court  from  an  order  made  by  a  district  judge  at 
Chambers  in  a  habeas  corpus  proceeding.     Prior  to  the  act  of 
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Congress,  chap.  517  of  the  Laws  of  1891,  passed  March  3, 
1891,  entitled  ''  An  act  to  establish  Circuit  Courts  of  Appeals 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of 
the  courts  of  the  United  States  and  for  other  purposes," 
appeals  in  habeas  corpus  proceedings  before  Federal  officers 
or  courts  were  regulated  by  the  provisions  of  chap.  13  of 
the  Kevised  Statutes  of  the  United  States  (§§  751  to  766). 
The  Supreme  Court  and  the  several  Circuit  and  District 
Courts,  and  the  several  justices  and  judges  thereof  within 
their  respective  jurisdictions,  had  power  to  issue  the  writ,  and 
from  the  final  decision  of  any  court,  justice  or  judge  inferior 
to  the  Circuit  Court  upon  an  application  for  the  writ,  or  upon 
the  writ  when  issued,  an  appeal  could  be  taken  to  the  Circuit 
Court  for  the  district  in  which  the  cause  was  heard  in  the  case 
of  any  person  alleged  to  be  restrained  of  his  liberty  in  viola- 
tion of  the  Constitution  of  the  United  States,  or  of  any  law 
or  treaty  of  the  United  States,  and  in  a  case  involving  a 
question  under  the  law  of  nations  (§  763).  But  no  appeal 
could  be  taken  from  the  decision  of  an  inferior  court  or  judge 
directly  to  the  Supreme  Court.  The  only  appeal  permitted 
to  the  Supreme  Court  was  from  the  final  decision  of  a  Cir- 
cuit Court  (§  764).  Pending  an  appeal  authorized  by  sections 
763  and  764,  and,  until  final  judgment  therein,  in  a  case  where 
the  imprisonment  under  review  was  under  state  authority, 
any  proceeding  in  the  matter,  in  a  state  court,  was  by  section 
766  declared  to  be  null  and  void.  Under  the  provisions 
of  the  Revised  Statutes,  therefore,  the  appeal  sought  to 
be  taken  in  the  present  case  directly  from  the  decision  of 
the  district  judge  to  the  Supreme  Court  would  have  been 
unauthorized.  Such  appeal  could  not  have  been  taken  either 
from  the  decision  or  order  of  the  District  Court  or  of  a 
judge  of  that  court.  The  act  of  1891,  which  created  Cir- 
cuit Courts  of  Appeal,  changed  to  some  extent  the  pre-exist- 
ing system  regulating  appeals  from  District  Courts.  The  5th 
section  authorizes  appeals  or  writs  of  error  to  be  taken 
from  the  District  Courts,  or  from  the  existing  Circuit  Courts, 
direct  to  the  Supreme  Court  in  particular  cases,  and  among 
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others  a  case  involving  the  construction  or  application  of  tlie 
Constitution  of  the  United  States.  It  is  the  judgment  and 
decision  of  a  District  Court,  in  one  of  the  cases  specified, 
which  may  be  reviewed  on  direct  appeal  to  the  Supreme  Court 
under  this  section.  The  section  does  not  authorize  such 'an 
appeal  from  an  order  or  decision  of  a  district  judge  at  Chambers, 
and  this  is  settled  by  repeated  adjudications  of  the  Supreme 
Court  of  the  United  States,  the  latest  of  wliich  is  Lambert  v. 
Barrett  (157  U.  S.  697),  decided  at  the  October  term, 
1894,  which  was  an  appeal  from  the  order  of  a  circuit 
judge  denying  an  appUcation  for  a  writ  of  liabeas  corpus  in 
case  of  a  person  under  conviction  for  murder  by  the  courts  of 
New  Jersey.  The  Supreme  Court  dismissed  the  appeal. 
Fuller,  Chief  Justice,  saying :  "  But  tliis  is  an  order  of  the 
circuit  judge  at  Chamber^,  and  an  appeal  from  such  an  order 
will  not  lie,"  citing  Carper  v.  Fitzgerald  (121  U.  S.  87) ;  In 
re  Lennon  (150  id.  393),  and  McKnight  v.  James  (155  id. 
685). 

It  is  manifest,  in  view  of  these  decisions,  that  the  attempted 
appeal  to  the  Supreme  Court  from  the  denial  by  the  district 
judge  of  the  writ  of  habeas  corpus  was  a  nullity.  The 
appeal  was  unauthorized.  The  Supreme  Court  acquired  no 
jurisdiction,  and  it  is  needless  to  say  tliat  an  appeal  not 
allowed  by  law  to  a  court  which  had  no  power  to  entertain  it 
could  not  operate  as  a  stay,  and  furnishes  no  reason  for  delay- 
ing the  execution  of  the  sentence. 

"We  might  here  close  the  consideration  of  this  case.  Bat 
this  court  had  occasion  in  the  case  of  The  People  v.  Jugiro 
(128  N.  Y.  589)  to  allude  to  the  practice  of  invoking  the 
processes  and  procedure  of  the  courts  of  the  United  States 
in  respect  of  judgments  of  the  state  courts,  for  mere  purpose 
of  delay,  and  which  has  brought  scarcely  less  than  a  scandal 
upon  the  administration  of  the  criminal  law  of  this  state. 
The  applications  to  tlie  United  States  courts  after  con- 
victions for  murder  in  the  state  court,  have  been  under 
pretext  of  the  new  jurisdiction  conferred  upon  the  Federal 
courts  by  the  14th  amendment  of  tlie  Constitution  of  the 
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United  States  an'd  generally  under  that  clause  which  declares 
"  Nor  shall  any  state  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law."  But  it  was  not  the 
purpose  of  this  amendment  to  interfere  with  the  ordinary 
administration  of  justice  by  the  courts  of  a  state,  or  to  affect 
the  final  and  ultimate  jurisdiction  of  the  courts  of  a  state  over 
crimes  and  offenses  defined  and  declared  by  its  laws  and  com- 
mitted within  its  territorial  jurisdiction.  The  phrase  "  due 
process  of  law  "  used  in  the  Constitution,  came  to  us  from  our 
English  ancestors.  The  Constitution  secures  the  citizen  against 
any  exercise  of  merelj'  arbitrary  power,  and  protects  him 
from  a  violation  by  a  state  of  these  cardinal  rights  which  ai'e 
included  in  every  definition  of  civil  liberty.  In  case  of  accusa- 
tion of  crime  the  accused  is  entitled  to  an  inquiry,  a  hearing 
and  judgment  before  he  can  be  deprived  by  sentence  of  his 
liberty  or  life.  But  "due  process  of  law"  and  what  consti- 
tutes it,  is,  within  the  limitation  mentioned,  to  be  deter- 
mined by  the  state  in  every  case  where  the  state  can  exer- 
cise rightful  authority.  The  jurisdiction  over  crimes,  save 
in  exceptional  c&ses,  not  necessary  now  to  be  mentioned, 
is  a  state  and  not  a  Federal  jurisdiction.  The  state  con- 
stitutes appropriate  tribunals  for  the  trial  of  offenses  and 
prescribes  the  procedure  for  the  investigation,  trial  and 
punishment  of  crimes.  That  is  "  due  process  of  law  "  within 
the  meaning  of  these  words,  which  affords  to  every  citizen 
the  equal  protection  of  the  laws,  and  in  case  of  accusation  of 
crime,  the  right  of  trial  by  jury  before  one  of  its  duly  con- 
stituted tribunals  having  jurisdiction  of  the  crime,  under  a 
procedure  which  the  state  prescribes.  The  14th  amendment 
confers  upon  the  courts  of  the  United  States  no  jurisdiction 
to  supervise  the  administration  by  state  tribunals  of  the  crim- 
inal law  of  the  state,  or  to  correct  errors,  or  to  modify 
or  change  their  judgments  All  errors,  however  flagrant, 
which  may  have  been  committed  on  the  trial  in  the  draw- 
ing of  jurors,  or  as  to  their  competency ;  in  the  reception 
or  rejection  of  evidence  ;  in  the  sentence  pronounced,  or  in 
any  of  the  matters  which  pertain  to  the  procedure  and  con- 
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duct' of  the  trial,  must  be  corrected,  if  af  all,  in  the  state 
courts.  The  United  States  courts,  in  general,  can  neither 
inquire  as  to  the  justice  of  a  conviction  or  review  the  pro- 
cedure on  the  trial,  or  the  subsequent  procedure,  unless  there 
has  been  no  hearing,  no  trial  and  no  conviction,  and  'what  has 
taken  place  is  the  mere  semblance  of  a  trial  to  cover  a  depri- 
vation of  liberty  or  life  in  violation  of  the  fundamental  prin- 
ciples of  liberty  and  justice.  The  extent  or  limitations  of  the 
new  jurisdiction  devolved  on  the  United  States  courts  under 
the  14:th  amendment,  has  not  yet  been  fully  ascertained  or 
adjudicated.  But  the  Supreme  Court  of  the  TTnited  States 
has  steadily  and  in  repeated  instances  disclaimed  jurisdiction 
under  it  to  review  errors  assigned  on  trials  in  state  courts,  or 
to  constitute  itself  a  general  court  of  review,  and  the  cases 
must  be  rare  and  exceptional  under  the. construction  placed 
by  the  court  upon  the  amendment  which  would  justify  an 
invocation  of  the  processes  and  procedure  of  tlie  Federal 
courts  to  arrest  the  execution  of  the  judgments  of  the  courts 
of  a  state  in  criminal  cases.  (See  Ilnrtado  v.  California^  110 
U.  S.  516;  Caldwell  v.  Texas,  137  id.  692;  McNulty  v. 
Calif omia,  149  id.  645 ;  In  re  Kemmler,  136  id.  436  ;  In  re 
Wood,  140  id.  278.)  The  petition  presented  to  the  district 
judge  in  this  case  disclosed  on  its  face  that  no  Federal  ques- 
tion was  involved,  and  the  refusal  of  Judge  Brown  to  enter- 
tain the  proceeding  was  manifestly  proper.  The  question  as 
to  the  competency  of  the  juror  Paradise  to  take  part  in  ren- 
dering the  verdict  was  raised  on  the  prior  application  to  tlie 
Supreme  Court  of  the  United  States  for  a  writ  of  error,  which 
was  dismissed  by  the  Supreme  Court  expressly  on  the  ground 
Aiat  the  question  was  exclusively  for  the  state  courts.  But  in 
the  petition  for  the  habeas  corpus  made  after  the  decision  had 
been  announced,  the  same  question,  though  in  a  somewhat 
diflEerent  form,'  was  made  one  of  the  grounds  of  the  application. 
The  other  point  set  forth  in  the  petition,  namely,  that  the 
reprieve  extending  to  a  day  beyond  the  week  in  which  by  the 
order  of  the  court  the  execution  was  to  take  place,  made  it 
necessary  that  a  new  time  should  be  fixed  by  the  court  before 
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the  execution  could  be  had,  presented  also  a  purely  state  ques- 
tion on  the  construction  of  certain  sections  of  the  Code  of 
Criminal  Procedure.  It  was  a  matter  for  the  state  courts  to 
determine,  and  whether  the  proposed  execution  by  the  warden 
was  in  accordance  with  the  law,  or  contrary  to  the  law,  the 
remedy  of  the  defendant,  if  any,  was  in  an  application  to  the 
courts  of  the  state  for  direction  and  relief. 

We  deem  this  a  proper  occasion  to  express  the  opinion  of 
the  judges  that  a  reprieve  by  the  governor  to  a  day  certain, 
granted  in  a  capital  case,  authorizes  the  execution  of  sentence 
on  the  day  on  which  the  reprieve  terminates,  and  that  it  is  not 
necessary  that  the  prisoner  should  be  brought  before  the  court 
to  have  the  time  of  execution  lixed.  By  section  5,  article  4 
of  the  Constitution  of  the  state,  the  governor  is  vested  with 
the  power  "  to  grant  reprieves,  commutations  and  pardons 
after  conviction."  The  power  of  pardon  for  crimes  was  in 
England  vested  in  the  king  as  a  royal  prerogative,  and  the 
power  to  reprieve  a  prisoner  under  sentence  was  included  in 
the  power  to  pardon.  Blackstone  (4  Com.  394)  defines  a 
reprieve  to  mean  "  the  withdrawing  of  a  sentence  for  an  inter- 
val of  time  whereby  tlie  execution  is  suspended."  It  operates 
in  capital  cases  only.  (Chitty  Cr.  Law,  757.)  The  distinction 
between  a  reprieve  and  a  suspension  of  sentence,  although 
the  words  are  sometimes  used  interchangeably,  is  that  a 
reprieve  postpones  the  execution  of  the  sentence  to  a  day  cer- 
tain, whereas  a  suspension  is  for  an  indefinite  time.  (See  Op. 
of  Edmonds,  J.,  in  Carnal  v.  People^  1  Park.  Crim.  Rep.  262.) 
The  section  of  the  Constitution  referred  to  uses  the  word  sus- 
pension in  the  clause  which  confers  upon  the  governor  the 
power  to  "  supend  the  execution  of  a  sentence  for  treason, 
until  the  case  shall  be  reported  to  the  legislature  at  its  next 
meeting."  In  The  People  v.  Enoch  (13  Wend.  159),  which 
was  an  appeal  in  a  capital  case,  in  which  the  execution  of  the 
sentence  had  been  respited  by  the  governor,  the  chancellor 
said  :  "  I  am  of  opinion  that  in  a  case  like  the  present,  where 
the  execution  of  the  sentence  is  respited  by  the  governor  until 
a  particular  day,  it  is  the  duty  of  the  sheriff  to  proceed  and 
SlOKELS— VoL.'CI.  35 
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execute  the  judgment  of  the  court  at  that  time,  unless  further 
respite  is  granted  or  the  judgment  has  been  reversed  or 
annulled  in  the  meantime."  The  same  question  came  before 
the  Supreme  Court  of  Ohio  in  the  case  of  Sterling  v.  Drake 
(29  Ohio  St.  Rep.  457),  where  the  governor  of  Ohio,  under  a 
constitutional  provision  in  the  Constitution  of  Ohio,  similar  to 
tlie  provision  in  our  Constitution,  had  granted  a  reprieve  in  a 
capital  case  to  a  day  certain,  and  the  court  held  that  tlie  sher- 
iff was  authorized  to  proceed  on  that  day  to  execute  the  sen- 
tence without  further  action  of  the  court.  The  governor, 
under  the  Constitution,  is  vested  with  the  prerogative  to  grant 
reprieves.  This  is  a  power  to  enlarge  and  extend  the  time 
fixed  by  the  court  for  the  execution  of  the  sentence  of  death 
to  a  day  certain  in  the  future.  The  right  to  execute  the  sen- 
tence on  that  day  inheres  in  the  power  to  fix  the  day  to  which 
the  reprieve  shall  extend.  If,  in  case  of  a  reprieve,  a  re-sen- 
tence is  necessary,  the  reprieve  is  not  to  a  fixed  day,  but  to 
some  indefinite  day  to  be  fixed  by  the  court  after  the  day 
named  in  the  reprieve  is  passed. 

We  are  of  opinion  that  section  503  of  the  Code  has  no  appli- 
cation to  the  case  of  a  reprieve,unless,  as  in  this  case,  the  day 
fixed  thereby  has  passed  and  the  sentence  has  for  any  reason 
not  been  executed,  although  the  judgment  of  conviction  is 
still  in  full  force.  We  think  it  was  the  duty  of  the  warden,  in 
whose  custody  the  defendant  was  on  the  8th  day  of  May,  1895, 
the  day  on  which  the  second  reprieve  terminated,  to  execute 
the  sentence  on  that  day  without  waiting  for  the  order  of  the 
court. 

The  court,  having  considered  the  reasons  presented  against 
granting  the  present  application,  and  finding  in  them  no  legal 
reason  for  further  delay,  has  issued  a  warrant  in  conformity 
with  section  504  of  the  Code  of.  Criminal  Procedure. 

All  concur. 

Application  granted. 
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The   Mutual    Life   Insurance   Company   of    New   York, 
Appellant,  v,  John  O'Donnell  et  al.,  Respondents. 

While  under  the  Supreme  Court  rules  (Rule  11)  an  oral  stipulation  in 
respect  to  the  proceedings  in  a  cause  is  not  binding  and  will  not  be  car- 
ried into  effect  by  the  court,  it  will  not  permit  a  party  to  be  misled, 
deceived  or  defrauded  by  means  thereof,  and  in  cases  where  it  has  been 
acted  upon  by  the  party  making  it,  he  will  not  be  permitted  to  retract 
and  take  advantage  of  the  acts  or  omissions  of  his  adversary  induced 
thereby. 

It  seems,  where  in  such  a  case  the  question  as  to  whether  the  alleged 
oral  stipulation  was  made  is  contested,  while  the  Special  Term  has 
power  to  determine  it  upon  affidavits,  where  a  large  amount  is  involved 
and  the  conflict  i^  sharp,  the  question  should  be  determined  upon  com- 
mon-law evidence. 

(Argued  May  20,  1895;  decided  May  28,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  December  9, 
1892,  which  affirmed  an  order  of  the  Special  Term  which 
granted  a  motion  to  set  aside  a  judgment  for  deficiency  against 
the  defendant  O'Donnell  in  the  above-entitled  action  for  the 
foreclosure  of  a  mortgage. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  B,  HiU  for  appellant.  The  Special  Term  should 
hare  denied  the  motion  upon  the  ground  that  the  alleged 
agreement  was  not  in  writing.  {Broom  v.  Wellington^  1 
Sandf.  663;  Baine  v.  Thomas^  2  Caines,  95;  Leese  v. 
SchermerJiomj  3  How.  Pr.  63 ;  Jf.  cfe  IL  0.  Co,  v.  Pugahy^ 
19  Hun,  282;  People  v.  Carey,  5  Daly,  532;  Rust  v. 
Hausett^  8  Abb.  [N.  C]  148  ;  Dubois  v.  Roosa^  3  Johns. 
145 ;  Wager  v.  Stickle^  3  Paige,  406  ;  Gaillard  v.  Smarts  6 
Cow.  382;  Turner  v.  Burrows^  1  Hill,  627;  Montgomery  v. 
HUis,  6  How.  325  ;  People  v.  Stephens,  52  N.  Y.  306-310 ; 
Crawford  v.  Zockwood,  9  How.  Pr.  547 ;  Martin  v.  An^ell, 
7  Barb.  407 ;  Springstur  v.  Powers,  3  Eobt.  483 ;  White  v. 
Ashton,  51  N.  T.  280.)    The  judgments  could  not  properly 
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be  vacated  upon  motion,  but,  if  at  all,  only  by  action. 
{Phillips  V.  WickSy  6  J.  &  S.  74 ;  Anderson  v.  Carr^  7  N. 
T.  Snpp.  281 ;  Densmore  v.  AdamSj  49  How.  Pr.  238 ;  IliU 
V.  Hermans^  59  N.  Y.  396 ;  Montrait  v.  Ilutchins^  49  How. 
Pr.  105 ;  People  v.  E.  R.  Co,,  54  id.  59 ;  Barron  v.  San- 
ford,  14  id.  443 ;  Barber  v.  Case,  12  id.  351 ;  Munn  v. 
Barnum,  2  Abb.  Pr.  409  ;  Burnett  v.  Snyder,  9  J.  &  S.  342 ; 
Williams  v.  Irving,  1  Hun,  720 ;  Code  Civ.  Pro.  §  1015 ; 
Heath  V.  iT.  Y,  B.  Z.  B.  Co,,  84  Hun,  302 ;  Trenor  v. 
Le  Count,  Id.  426.) 

John  C.  Churchill  for  respondents.  The  questions  as  to  the 
making  of  the  agreement  relied  upon  by  O'Donnell,  that  the 
plaintiff  would  bid  off  in  each  action  the  mortgaged  property 
at  the  amount  of  its  claim  thereon,  and  that  there  should  be 
no  judgments  for  deficiencies,  is  a  question  of  fact  arising 
upon  conflicting  evidence,  and  which  the  General  Terra, 
aflirming  the  decision  of  the  Special  Term,  has  decided  in 
favor  of  the  defendant.  That  decision  is  final  and  will  not  be 
reviewed  by  this  court  upon  appeal.  (Code  Civ.  Pro.  §  1337 ; 
People  V.  French,  92  N.  Y.  306,  310 ;  In  re  Boss,  87  id.  514, 
515 ;  People  v.  Fire  Cmnrs,,  106  id.  257,  262 ;  Duryea  v. 
Vosburgh,  121  id.  57,  63;  Ilealey  v.  Claris,  120  id.  642; 
Finch  V.  ParJcer,  49  id.  1,  8 ;  People  v,  French,  123  id.  636.) 
The  agreement  in  question  was  valid  though  not  in  writing, 
as  required  by  rule  11.  It  was  acted  upon  by  the  defendant 
who,  with  his  attorney,  signed  the  stipulations  relying  upon 
this  agreement.  {People  v.  Step/iens,  52  N.  Y.  306,  310; 
Montgomery  v.  EUls,  6  How.  326  ;  Turner  v.  Burrows,  1 
Hill,  627 ;  Gaillard  v.  Smart,  6  Cow.  382 ;  Leese  v.  Scher- 
merhorn,  3  How.  63 ;  1  Rumsey's  Pr.  219.)  The  agreement 
in  question  was  within  tlie  authority  of  the  plaintiff's  attor- 
ney, and  of  Rasquin,  as  his  recognized  and  confidential  repi-e- 
sentative,  and  bound  the  plaintiff.  {Gaillard  v.  Smart,  6 
Cow.  384,  388;  GorhamY.  Gale,  7  id.  739,  744;  Marl*  v. 
City  of  Buffalo,  87  N.  Y.  184,  188 ;  Cox  v.  N,  T.  G,  ik  IL 
R,   R,  R,   Co,,  63  id.  414,418-420;    (J,  Bank  y,  Geary,  S 
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Pet.  [U.  S.]  99.)  The  power  of  the  court  to  vacate  a  judg- 
ment unjustly,  improperly  or  fraudulently  entered,  is  a  com- 
mon-law power  inherent  in  the  court,  and  possessed  by  it  as  a 
part  of  its  necessary  machinery,  and  can  be  exercised  by  it 
without  special  statutory  authority.  (Black  on  Judgments, 
§§  29Y,  303,  321,  322  ;  Freeman  on  Judgments,  §  99 ;  4  Wait's 
Pr.  637,  731 ;  Cannan  v.  Reynolds,  5  El.  &  Bl.  305 ;  PhiJr 
ipson  V.  Earl,  6  Ad.  &  El.  587 ;  Barry  v.  M,  Z.  Ins.  Co.^ 
63  N.  Y.  536 ;  Dinmnore  v.  Adams,  66  id.  618,  619 ;  In  re 
Buffalo,  78  id.  362,  370 ;  Lansing  v.  OrcuU,  16  Johns.  4 ; 
N.  Y,  L  Co,  V.  N.  TF.  Ins.  Co.,  23  N.  Y.  357,  361 ;  Ilach^ 
ley  V.  Draper,  60  id.  88,  92 ;  Foote  v.  Lathrop,  41  id.  358, 
360;  King  v.  Platfs  Exrs.,  34  How.  Pr.  26;  Ilowitt  v. 
Merrill,  113  JT.  Y.  630,  631 ;  Morgan  v.  Ilalliday,  16  J.  & 
S.  117,  126 ;  Levy  v.  Loel,  5  Abb.  [N.  C]  157,  166 ;  People 
V.  IlecktograpK  Co.,  10  id.  358 ;  Vilas  v.  P.  cfe  M.  R. 
R.  Co.,  123  N.  Y.  442,  450-452 ;  Mayor,  etc.,  v.  Smith,  138 
id.  676 ;  20  N.  Y.  Supp.  m%) 

Haight,  J.  This  action,  together  with  seven  others,  was 
brought  for  the  foreclosure  of  mortgages  on  property  in  Low- 
ville,  Lewis  county,  executed  by  the  defendant  O'Donnell  to 
the  plain tiflE.  Upon  stipulation  the  other  actions  are  to  abide 
the  result  reached  in  this,  so  that  it  only  becomes  necessary 
to  consider  the  facts  as  presented  in  this  case. 

The  complaint  expressly  demanded  judgment  against  the 
defendant  O'Donnell  for  any  deficiency  that  might  arise  upon 
a  sale  of  the  premises.  O'Donnell  interposed  an  answer  in 
which,  among  other  things,  he  alleged  an  extension  of  time  of 
payment  under  a  verbal  agreement  with  the  plaintiff,  and 
denied  that  any  sum  was  due  for  principal  or  interest.  After 
issue  was  thus  joined  and  before  the  time  set  for  the  trial  of 
the  action,  O'Donnell  wrote  the  plaintiflE  a  letter  in  which  he 
offered  to  allow  judgment  to  be  perfected  at  once  upon  cer- 
tain conditions  therein  enumerated.  Upon  the  receipt  of  the 
letter  the  plaintiff  sent  William  Kasquin,  Jr.,  an  attorney  and 
managing  clerk  in  the  office  of  the  plaintiff's  attorney  of 
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record  in  the  action,  to  Lowville  to  obtain  the  necessary  stipu- 
lations and  consent  to  enter  judgment.  Upon  arriving  tliere 
Easquin  had  an  interview  with  the  defendant  O'Donnell, 
which  resulted  in  his  signing  a  written  stipulation  embracing 
the  propositions  contained  in  his  letter,  and  his  attorney,  Mr. 
Hilts,  who  interposed  the  answer,  also  signing  a  stipulation  in 
the  action  formally  withdrawing  the  answer  and  waiving  the 
service  of  all  papers,  except  notice  of  sale  and  as  to  surplus. 
Thereupon  Rasquin,  upon  an  affidavit  of  regularity  and  the 
stipulation  of  the  defendant's  attorney,  moved  at  a  Special 
Term  for  an  order  of  reference  to  compute  the  amount  due, 
which  motion  was  granted  and  a  reference  had  in  which  it 
was  determined  by  the  report  that  the  amount  due  and  unpaid 
in  this  action  was  the  sum  of  $5,205.82 ;  upon  which  report 
judgment  of  foreclosure  and  sale  was  subsequently  entered  by 
direction  of  the  court,  in  which  it  was  specifically  adjudicated 
that,  "  if  the  proceeds  of  such  sale  be  insufficient  to  pay  the 
amount  so  reported  due  to  the  plaintiff,  with  the  interest  and 
costs  as  aforesaid,  the  said  sheriff  specify  the  amount  of  such 
deficiency  in  his  report  of  sale,  and  that  the  defendant  John 
O'Donnell  pay  the  same  to  the  plaintiff."  Upon  the  sale 
the  premises  were  struck  off  to  the  plaintiff  for  the  sum  of 
$4,000,  and  the  sheriff  reported  a  deficiency  of  $1,475.50,  for 
which  amount  a  deficiency  judgment  was  entered.  The 
defendant  O'Donnell  thereafter,  upon  affidavits  tending  to 
show  an  oral  stipulation  of  the  attorney,  Rasquin,  to  the  effect 
that  the  plaintiff,  upon  the  sale  of  the  premises  under  the 
judgment,  would  bid  the  amount  of  the  judgment  and  costs 
made  at  the  time  of  the  making  of  the  stipulation  to  with- 
draw the  answer,  moved  the  court  at  a  Special  Term  for  an 
order  vacating  and  setting  aside  the  deficiency  judgment 
entered  herein.     This  motion  was  granted. 

Can  the  order  so  made  be  sustained  ?  As  we  have  seen,  the 
judgment  for  the  foreclosure  and  sale  was  entered  after  the 
making  of  the  alleged  oral  stipulation,  and  in  the  judgment  it 
is  expressly  adjudged  that  the  defendant  O'Donnell  shall  pay 
any  deficiency  that  may  arise  upon  a  sale  of  the  premises. 
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This  judgment  still  remains  unmodified  and  in  full  force.  It 
is  an  adjudication  as  to  the  rights  of  the  parties  as  they  then 
existed  and  as  such  is  binding  upon  them.  As  to  the  right  of 
the  plaintiff  to  the  deficiency  judgment,  and  the  facts  then 
existing  upon  which  such  riglit  depends,  the  original  judgment 
must  be  regarded  as  res  adjudicata. 

Again.  The  order  vacating  the  deficiency  judgment  was 
based  upon  an  alleged  oral  stipulation  made  by  Rasquin,  the 
managing  clerk  of  the  plaintiff's  attorney.  Rule  eleven  of 
the  general  rules  of  practice  of  the  Supreme  Court  provides 
that  "  no  private  agreement  or  consent  between  the  parties  or 
their  attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall 
be  binding,  unless  the  same  shall  have  been  reduced  to  the 
form  of  an  order  by  consent,  and  entered,  or,  unless  the  evi- 
dence thereof  shall  be  in  writing,  subscribed  by  the  party 
against  whom  the  same  shall  be  alleged,  or  by  his  attorney  or 
counsel."  This  rule  is  of  somewhat  ancient  origin.  It  grew 
out  of  the  frequent  conflict  between  attorneys  as  to  agree- 
ments made  with  reference  to  proceedings  in  actions,  and  was 
intended  to  relieve  the  courts  from  the  constant  determination 
of  controverted  questions  of  fact  with  reference  to  such  pro- 
ceedings. Here  we  have  an  alleged  oral  arrangement  in  refer- 
ence to  the  proceedings  in  a  cause  made  by  the  attorney 
or  his  clerk,  which,  as  it  appears  to  us,  comes  within  the 
express  condemnation  of  the  rule.  {Broome  v.  Wellington^  1 
Sandf.  ^^^4: ;  Bain  v.  Thomas^  2  Caines  R.  95 ;  Leese  v. 
Scheinnerhoni^  3  How.  Prac.  R.  G3 ;  M.  c6  IL  Organ  Co,  v. 
Pugsley,  19  Hun,  2S2 ;  Bust  v.  Ilauselt,  8  Abb.  N.  C.  148.) 
It  is  thus  apparent  that  the  order  appealed  from,  in  its  present 
form,  cannot  be  sustained.  It  absolutely  sets  aside  and  vacates 
a  deficiency  judgment  which,  in  the  seven  actions,  amounts  in 
round  numbers  to  $10,000,  thus  depriving  the  plaintiff  of 
that  amount  which  it  has  been  adjudged  was  actually  and 
justly  due  and  owing  to  it. 

The  defendant  may,  however,  if  entitled  thereto,  be  awarded 
in  a  proper  proceeding  appropriate  relief.  Such  relief  may 
doubtless  be  obtained  by  motion.      He  may  be  entitled  to 
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relief  by  having  the  original  judgment  as  entered  modified  by 
striking  out  so  much  thereof  as  adjudges  that  he  pay  any 
deficiency  that  may  arise  upon  a  sale  of  the  premises,  or  he 
may  be  entitled  to  have  a  re-sale  of  the  premises.  Whilst  the 
oral  stipulation  under  the  rule  is  not  binding  and  will  not  be 
carried  into  effect  by  the  court,  still  it  will  not  permit  a  party 
to  be  misled,  deceived  or  defrauded  by  means  thereof,  and  in 
some  instances  where  it  has  been  acted  upon  the  party  making 
It,  will  not  be  permitted  to  retract  and  take  advantage  of 
the  acts  or  omissions  of  his  adversary  thereby  induced. 
{PeopU  V.  Stephens,  52  N.  Y.  306,  310.)  So  that,  if  the 
defendant  O'Donnell,  by  the  oral  agreement,  was  led  to 
beheve  that  the  plaintiil  would  bid  the  full  amount  of  the 
judgment,  and,  relying  thereon,  neglected  to  attend  the  sale 
and  look  after  his  interests  thereat,  the  court  may,  upon 
motion  and  by  way  of  a  favor  to  liim,  order  a  re-sale. 

"Whether  there  was  an  oral  agreement  by  which  O'Donnell 
was  misled  was  sharply  controverted  before  the  Special  Term. 
The  question  was  determined  upon  affidavits.  We  do  not 
question  the  power  of  the  Special  Term  to  so  determine  the 
facts,  but  we  wish  to  suggest  that  where  so  much  is  involved 
and  the  conflict  is  so  sharp,  that  it  would  be  more  satisfactory 
to  have  the  question  determined  upon  common-law  evidence 
taken  by  tlie  court  or  before  a  referee  appointed  for  that  pur- 
pose, where  the  parties  could  have  an  opportunity  to  cross- 
examine  the  witnesses.     {Hill  v.  Jlennans,  59  X.  Y.  396.) 

The  order  of  the  General  Term  and  that  of  the  Special 
Term  should  be  reversed,  with  costs,  and  the  proceedings 
remitted  to  the  Special  Term  for  such  further  action  in  the 
matter  as  counsel  may  advise. 

All  concur. 

Ordered  accordingly. 
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William  IS".  Coler  et  al.,  Respondents,  v.  The  Pittsburgh 
Bridge  Company,  Impleaded,  etc..  Appellant. 

It  seems,  that  under  the  provision  of  the  Code  of  Civil  Procedure  in 
regard  to  the  service  of  summons  upon  a  foreign  corporation  which 
authorizes  the  service  by  delivery  of  a  copy  to  "a  managing  agent"  of 
the  corporation  within  the  state  it  is  not  necessary  that  the  office  of  the 
person  to  whom  the  copy  is  delivered  should  be  precisely  described  as 
"managing  agent,"  but  it  was  intended  that  any,person  holding  some 
responsible  and  representative  relation  to  the  company,  such  as  the  term 
"  managing  agent"  would  include,  might  be  served. 

In  an  action  against  a  foreign  corporation  a  copy  of  the  summons  w^as 
delivered  in  this  state  to  C,  who  the  plaintiff  claimed  was  a  managing 
agent  of  defendant.  Upon  a  motion  to  set  aside  the  service  the  moving 
affidavits  alleged  that  C.  is  not  and  was  not  at  the  time  of  the  service 
defendant's  managing  agent  in  any  sense,  but  was  its  "representative" 
in  the  city  of  Chicago,  where  he  resided,  and  was  only  temporarily 
visiting  in  the  city  of  New  York,  when  served.  The  opposing  affidavits 
were  to  the  effect  that  C.  was  in  New  York  at  the  time,  upon  business 
connected  with  the  company;  that  he  stated  that  he  represented  it,  and 
that  his  name  appeared  in  the  Chicago  city  directory  as  "  manager"  of 
the  company.  Held,  that  sufficient  was  not  shown  to  establish  that  C. 
was  managing  agent  of  defendant  within  the  meaning  of  said  provision; 
and  so,  that  there  was  no  valid  service  of  the  summons. 

(Argued  May  20,  1895;  decided  May  29,  1895.) 

Appeal  from  an  order  of  tlie  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  made  Feb- 
ruary 18,  1895,  which  affirmed  an  order  of  Special  Terra 
denying  a  motion  by  defendant,  the  Pittsburgh  Bridge  Com- 
pany, to  set  aside  and  to  vacate  as  to  said  company  the  service 
of  a  summons  in  the  above-entitled  action. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  C.  Coleman  for  appellant.  Curtis  was  not  a  managing 
agent  within  the  meaning  of  the  Code.  {Taylor  v.  G,  S,  P. 
Assn.j  136  if.  Y.  343.)  The  service  upon  Curtis  was  invalid 
on  general  principles  of  interstate  comity.  {Goldey  v.  3/.  iT. 
Co.,  N.  Y.  L.  J.,  March  25,  1895 ;  Morawetz  on  Corp.  §  523 ; 
SiCKELs— Vol  CI.        36 
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Monlin  V.  F,  Ins.  Co.^  24  N.  J.  Law,  222 ;  Penrioyer  v. 
Neff,  95  U.  S.  721 ;  G.  H.  Co.  v.  B.  B.  F.  Co.,  22  Fed.  Kep. 
635.) 

Edward  W.  Crittenden  for  respondent.  If  Walter  N". 
Curtis  was  a  managing  agent  of  the  corporation,  and  was 
served  within  the  state,  the  service  was  sufficient.  {Porter  v. 
S.,  etc.,  Co.,  17  Civ.  Pro.  Rep.  3S6 ;  Childs  v.  IL,  etc.,  Co.,  104 
K  Y.  477;  Pope  v.  T.  H.,  etc.,  Co.,  87  id.  137;  Hiller  v. 
B.,  etc.,  Co.,  70  iA  223.)  The  object  of  all  service  of  process 
is  to  give  notice  to  the  party,  and  any  service  must  be  deemed 
sufficient  which  renders  it  reasonably  probable  that  the  party 
has  ha(f  notice.  {Palmer  v.  T.  P.  Co.,  35  Hun,  369 ;  99 
K  Y.  679;  Barrett  v.  A.,  etc.,  Co.,  138  id.  691.) 

Gray,  J.  The  action  was  brought  in  equity  to  compel  the 
South  St.  Paul  Belt  Railroad  Company,  one  of  the  defendants, 
to  speciflcally  perform  a  certain  contract  made  in  the  city  of 
New  York  for  the  sale  to  the  plaintiff  of  certain  bonds  issued 
by  the  city  of  South  St.  Paul,  to  aid  in  the  construction  of  a 
bridge  across  the  Mississippi  river  for  the  use  of  said  railroad. 
It  appeal's,  after  the  contract  had  been  entered  into,  that  the 
railroad  company  sold  the  bonds,  or  some  of  them,  to  the 
Pittsburgh  Bridge  Company,  another  of  the  defendants  in  the 
action ;  a  corporation  organized  and  existing  under  the  laws 
of  the  state  of  Pennsylvania.  The  summons  in  the  action 
was  served  on  a  person  named  Curtis,  as  an  alleged  managing 
agent  of  the  bridge  company,  while  he  was  in  the  city  of  New 
York.  The  bridge  company  moved  to  set  aside  the  service  of 
the  summons,  upon  the  ground  that  the  said  Curtis  was  not 
its  agent  within  this  state,  but  that  he  was  the  "  representa- 
tive" of  the  company  in  the  city  of  Chicago,  in  the  state  of 
Illinois,  which  was  also  his  residence,  and  that  he  was  only 
temporarily  visiting  in  the  city  of  New  York.  The  affidavit, 
read  in  behalf  of  the  bridge  company,  also,  set  forth  that,  at 
the  time  of  the  service  of  the  summons  and  since  that  time, 
the  company  liad  no  property  within  the  state  of  New  York, 
nor  an  office  or  place  of  business  within  said  state ;  and  that 
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the  said  Curtis  is  not,  and  was  not  at  the  time  of  tlie  service^ 
managing  agent  of  the  bridge  company  in  any  sense. 

In  opposition  to  tlie  motion,  affidavits  were  read  on  behalf 
of  the  plaintiff  to  the  effect,  that  said  Curtis  was  in  the  city 
of  New  York  at  the  time  upon  business  connected  with  the 
bonds  above  mentioned  and  had  stated  that  he  represented 
the  bridge  company  and  his  name  appeared  in  the  city  direc- 
tory of  the  city  of  Chicago  as  "  manager  of  the  Pittsburgh 
Bridge  Company." 

We  do  not  think  that  enough  was  shown  to  make  out  that 
Curtis  was  "  a  managing  agent "  of  the  foreign  corporation. 
It  is  true  that  the  bridge  company  admitted,  or  stated,  that  lie 
was  a  "  representative  "  of  the  company  in  the  city  of  Chicago 
in  the  state  of  Illinois ;  but  whether  the  capacity  in  which  he 
represented  and  served  the  company  was  of  such  a  nature  as 
to  impose  upon  him  those  duties  and  responsibilities,  which 
would  raise  him  to  the  level  of  "  a  managing  agent,"  is  too 
uncertain.  His  relation  to  the  company,  as  its  "  representa- 
tive "  in  tlie  city  of  Chicago,  may  very  possibly  have  been  of 
a  restricted  nature.  Nor  would  it  do,  in  a  case  of  such 
gravity  as  the  maintenance  of  an  action  against  a  foreign  cor- 
poration, to  rely  either  upon  the  alleged  statements  of  the 
person  served,  as  here,  or  upon  what  he  may  have  been 
described  in  the  city  directory  of  the  city  of  Chicago.  It  is 
not  necessary  that  the  office  of  the  person  to  whom  the  sum- 
mons is  delivered,  in  a  suit  against  a  foreign  corporation^ 
should  be  precisely  described  as  that  of  "  a  managing  agent ; " 
because,  as  we  think,  from  the  language  of  section  432  of  the 
Code  of  Civil  Procedure,  it  was  intended  that  any  person 
holding  some  responsible  and  representative  relation  to  the 
company,  such  as  the  term  "  managing  agent "  would  include, 
might  be  served  with  the  summons. 

In  the  absence,  therefore,  of  proof  with  respect  to  what  the 
relation  actually  is  to  the  foreign  corporation  of  the  person, 
to  whom  the  summons  is  delivered  in  this  state,  it  is  the  wiser 
and  the  better  rule  to  adopt  that  the  right  to  maintain  the 
action  has  not  been  acquired. 
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For  theie  reasons,  we  think  that  the  orders  below  should  be 
reversed  and  an  order  should  bo  entered  vacating  and  setting 
aside  the  service  of  the  summons,  with  costs. 

Andrews,  Ch.  J.,  Peckham  and  Haight,  J  J.,  concur; 
Finch  and  Bartlett,  JJ.,  dissent. 

Ordered  accordingly. 


In  the  Matter  of  the  Application  of  Oscar  H.  Goodman, 
Respondent,  to  Strike  from  the  Registry  of  Voters  the 
Name  of  Henry  "W.  Sainton,  Appellant. 

XJnder  the  provision  of  the  act  of  1894,  amending  the  Election  Law  (§  87, 
chap.  275,  Laws  of  1894),  which  authorizes  the  cancellation  of  names 
on  registry  lists,  a  judge  at  Chambers  has  the  right  to  strike  from  a  reg- 
istry list  the  name  of  a  person  not  qualified  as  a  voter  in  the  election 
district,  or  who  cannot  become  so  qualified  before  the  election. 

It  9eem3,  however,  the  provision  does  not  apply  to  a  case  of  doubt,  where 
there  is  a  dispute  about  the  facts,  or  ground  for  differing  inferences,  but 
only  where  the  facts  show  affirmatively  that  the  person  is  not  and  can- 
not become  qualified. 

Where  a  person  residing  in  one  election  district  of  a  city  removes  to, 
takes  and  occupies  a  room  in  a  seminaiy  of  learning  in  another  district, 
as  a  student,  and  not  permanently  as  a  residence,  he  neither  loses  his 
residence  nor  gains  a  new  residence  in  the  seminary  district  by  the 
removal,  and  is  lawfully  entitled  to  vote  in  the  former  district,  not  the 
latter. 

While  the  voter  may  change  his  legal  residence  into  a  new  district  in  spite 
of  the  fact  that  he  becomes  a  student  in  an  institution  of  learning 
therein,  presumably  his  occupation  of  rooms  in  the  institution  is  only 
during  the  prescribed  period  of  study,  and  so,  such  occupation  is  no 
evidence  of  a  change  of  residence,  but  the  facts  to  establish  the  change 
must  be  wholly  independent  of  his  presence  in  the  new  district  as  a 
student,  and,  it  seems,  should  be  clear  and  convincing  to  overcome  the 
natural  presumption. 

ft  8667118,  also,  that  a  verified  statement  of  the  voter  of  a  mental  intention 
to  change  his  residence  is  not,  unless  fortified  by  consistent  acts,  suf- 
ficient to  overcome  such  presumption. 

(Submitted  May  20, 1895;  decided  May  28,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  18, 1895, 
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which  affirmed  an  order  of  Special  Term  striking  from  the 
list  or  registry  of  voters  in  the  twenty-fifth  election  district  of 
the  twenty-first  assembly  district  in  the  city  of  New  York  the 
name  of  Henry  W.  Sainton. 

The  application  was  made  under  section  37  of  chapter  275 
of  the  Laws  of  1894,  which  provides  for  the  addition  and  can- 
cellation of  names  on  the  registry  lists.  The  affidavit  of  the 
applicant,  after  stating  that  he  was  an  elector  of  the  twenty- 
fifth  election  district  of  the  twenty-first  assembly  district  of 
the  city  of  New  York,  and  had  duly  registered  as  a  voter 
for  the  election  of  1894,  alleged  that  Henry  W,  Bainton  had 
registered  in  said  district  from  No.  41  East  Sixty-ninth  street, 
in  said  city,  as  a  residence ;  that  said  number  is  a  seminary  of 
learning,  known  as  the  Union  Theological  Seminary,  in  which 
said  Bainton  is  a  student,  and  is  not  a  resident  of  said  district ; 
that  his  name  appeared  in  the  catalogue  of  said  theological 
seminary  for  1893  and  1894  as  a  student  of  the  junior  class,, 
his  residence  being  given  as  New  York  city  and  liis  room  1 
South  Hall.  The  affidavit  of  Bainton  in  opposition  to  said  ♦ 
motion  stated  that  he  was  born  in  the  city  of  New  York  in 
1863,  and  had  always  resided  in  said  city ;  that  his  father  lived 
on  the  corner  of  Sixty -ninth  street  and  Western  boulevard  imtil 
his  death  in  1890,  and  that  since  then  the  house  has  been  demol- 
ished ;  that  deponent  had  not  resided  with  his  fatlier  since 
1883;  that  from  1884  to  1891  he  had  traveled  in  the  West; 
that  in  1891  he  entered  the  junior  class  of  Columbia  College ; 
that  while  there  he  boarded  by  the  week  in  various  places, 
and  in  December,  1892,  roomed  at  No.  7  West  Eighty-fourth 
street,  remaining  tliere  until  September,  1893,  when  he  gave 
up  liis  room  and  removed*  his  effects  to  No.  41  East  Sixty- 
ninth  street,  where  he  has  since  resided.  Deponent  further 
stated  that  he  had  no  residence  elsewhere,  and  that  there  was 
no  other  place  in  New  York  city  he  could  claim  as  a  resi- 
dence ;  that  he  had  no  intention  of  changing  his  residence  and 
came  there  for  the  purpose  of  obtaining  a  residence  and  domi- 
cile, being  employed  at  a  salary  in  mission  work  for  the  Park 
Presbyterian  Church  of  said  city. 


286  Matter  of  Goodman.  [^^Jj 

Opinion  of  the  Court,  per  Finch,  J.  [Vol.  146. 

James  A.  Blanchard  and  Thmnas  FlWentworth  for  appel- 
lant. The  language  of  section  3,  article  2  of  the  Constitution 
places  no  restriction  or  limit  upon  a  student's  right  to  acquire 
a  residence  at  any  place  where  any  other  citizen  not  a  student 
might  acquire  such  residence.  {Silvey  v.  Lhidsay^  107  N. 
Y.^61 ;  Laws  of  1892,  chap.  680,  §§  35,  36,  110,  111 ;  PeopU 
V.  Ilolden^  28  Cal.  137;  Sanders  v.  Getchell,  76  Maine,  165; 
Woods  Y,  Fitzgerald^  3  Oreg.  568 ;  Darragh  v.  Bird^  Id.  221 ; 
Hunt  V.  Richards^  4  Kans.  216  ;  Putnam  v.  Johnson^  10 
Mass.  487;  In  re  Ward,  29  Abb.  [K  C]  187;  Cerrij  v.  Wil- 
cox^ 62  N.  W.  Rep.  249.)  The  name  of  the  appellant  could 
not  be  stricken  from  the  registry  of  voters  in  a  summary  pro- 
ceeding before  a  judge  at  Chambers.  (Laws  of  1892,  chap. 
680,  §§  36,  110,  111 ;  People  v.  Pease,  27  N.  Y.  45 ;  People 
Y,  Stapleton,  119  id.  175;  Ooetchev^Y,  Matthewson,  61  id. 
420 ;  People  v.  Smith,  10  Misc.  Eep.  100 ;  Laws  of  1894, 
chap.  275,  §  37 ;  In  re  Hamiilton,  80  Hun,  511 ;  People  v. 
£M,  119  N.  Y.  189.) 

Charles  H.  Knox  and  Louis  H,  IlaKLo  for  respondent. 
The  order  should  be  affirmed.  (Laws  of  1894,  chap.  275, 
§  37 ;  Const.  N.  Y.  art.  2,  §  3 ;  Silm]i  v.  Lindsay,  107  N.  Y. 
55 ;  PeopU  v.  Cady,  143  id.  100 ;   U.  S.  v.  H.  P.  B.  B.  Co., 

91  U.  S.  72.) 

Finch,  J.  It  is  objected  to  this  appeal  that  the  question 
involved  has  become  purely  abstract,  since  the  election  has 
passed  for  which  the  intending  voter  registered,  and  restoring 
Hs  name  to  the  registry  from  which  it  was  removed  would  be 
an  idle  ceremony  without  the  least  practical  result.  But  the 
incident  is  of  a  recurring  character,vattd  likely  to  occasion  a 
repeated  denial  of  the  asserted  right,  and  the  point  in  dispute 
is  one  of  public  interest,  and  requiring  official  action  which 
needs  some  degree  of  direction  in  view  of  expressed  differences 
of  opinion. 

It  is  conceded  by  the  respondent  that  the  intending  voter 
was  a  resident  of  the  state  and  of  the  county,  and  entitled  to 
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vote  at  the  election.  What  is  denied  is  that  he  acquired  any 
right  to  vote  in  the  election  district  in  which  the  seminary  which 
he  entered  and  in  which  he  took  rooms  was  situated.  It  is 
admitted  that  he  could  have  lawfully  registered  from  84th 
street,  which  was  his  last  residence  prior  to  his  removal  to  the 
seminary,  but  in  a  different  election  district,  and  would  have 
been  a  qualified  voter  there :  the  precise  contention  being  that 
he  did  not  lose  his  residence  there  by  removing  to  the  semi- 
nary, nor  gain  a  new  residence  in  the  seminary  district  by  his 
presence  in  it  as  a  student.  I  think  that  is  a  correct  construc- 
tion. It  does  not  disfranchise  the  voter,  but  determines  the 
place  where  he  may  lawfully  vote.  In  the  case  of  Silvey  v. 
LindUay  ,{\01  X.  Y.  55)  we  held  that  the  removal  to  the  Sol- 
diers' Home  at  Bath  by  one  whose  legal  residence  was  in  New 
York  did  not  on  the  one  hand  give  him  a  new  voting 
residence  at  Bath,  nor  on  the  other  deprive  him  of  his 
old  voting  residence  in  New  York.  We  said  he  could 
go  back  there  and  vote  and  was  to  be  regarded  as  tem- 
porarily absent  therefrom.  Here  the  presence  of  Bain- 
ton  in  the  seminary  was  as  a  student,  and  for  the  pur- 
poses of  a  student  only,  and  by  that  removal  he  neither 
gained  a  new  residence  in  the  seminary  district  nor  lost  his 
prior  one  in  the  84th  street  district.  He  could  have  registered 
in  the  latter  and  voted  at  its  poll,  and  if  challenged  could  have 
taken  the  oath  that  he  was  a  resident  of  that  district,  as  he 
legally  remained,  although  having  no  actual  abode  in  it.  He 
could  lose  such  residence,  of  course,  but  did  not  do  so  by  the 
mere  fact  of  taking  rooms  in  the  seminary  as  a  student. 

We  do  not  mean  to  say  that  a  voter  may  not  change  his 
legal  residence  into  a  new  district  in  spite  of  the  fact  that  he 
becomes  a  student  in  an  institution  of  learning  therein,  but 
the  facts  to  establish  such  a  change  must  be  wholly  independ- 
ent and  outside  of  his  presence  in  the  new  district  as  a  student, 
and  should  be  very  clear  and  convincing  to  overcome  the 
natural  presumption.  In  the  present  case  there  were  no  such 
facts.  Presumably  rooms  in  the  seminary  rented  to  students 
are  to  be  occupied  only  during  the  prescril)ed  period  of  study, 
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and  not  permanently  as  a  residence,  and  tliere  was  nothing 
before  the  court  to  show  any  change  of  residence  beyond  the 
temporary  presence  at  the  institution  for  such  period  of 
study.  This  construction  obeys  literally  the  constitutional 
mandate,  and  does  not  necessarily  disfranchise  a  single  citizen. 
It  merely  recognizes  and  applies  the  admitted  truth,  acted 
upon  at  every  election,  that  the  voting  residence  may  be  in 
one  place  and  the  actual  abode  in  another.  Usually,  perhaps 
always,  the  voting  residence  remains  unchanged  until  a  new 
residence  is  actually  acquired,  but  there  can  be  no  such  acqui- 
sition merely  by  an  abode  as  a  student  in  an  institution  of 
learning.  Something  else,  beyond  that  fact  and  wholly  inde- 
pendent of  it,  must  occur  to  effect  the  change.  \The  intention 
to  change  is  not  alone  sufficient^  It  must  exist,  but  must  con- 
cur with  and  be  manifested  by  resultant  acts  which  are  inde- 
pendent of  the  presence  as  a  student  in  the  new  locality.  It 
is  only  in  quite  exceptional  cases  that  such  a  result  could  be 
reached,  and  nothing  in  the  one  before  us  takes  the  situation 
out  of  the  constitutional  rule. 

The  dissenting  opinion  in  the  General  Term,  in  another  case, 
which  has  been  put  before  us  by  the  appellant,  is  in  entire  accord 
with  this  view  except  at  a  single  point.  It  argues  that  one  who 
is  qualified  as  a  voter  by  residence  in  the  state  and  in  the 
county  may  change  his  election  district  to  one  where  he 
attends  an  institution  of  learning.  I  agree  to  that  possibility, 
which  I  deem  somewhat  exceptional,  but  I  am  unable  to  say 
that  where  the  new  abode  is  occasioned  and  explainable  by, 
and  referable  to  the  presence  as  a  student,  without  any  inde- 
pendent facts  showing  a  change  of  residence,  not  only  intended 
but  accomplished  wholly  outside  of  the  student  character,  tlie 
new  residence  in  the  new  district  is  acquired,  because  it  is  a 
change  of  residence  merely  from  one  district  to  another.  In 
such  a  case  I  think  the  old  residence  remains,  and  is  not  lost 
until,  after  the  temporary  sojourn  as  a  student,  a  new  resi- 
dence is  acquired.  The  exact  difference  of  opinion  seems  to 
be  only  this,  that  the  dissenting  judge  thought  there  were 
«uch  independent  facts,  while  in  the  present  case,  at  least,  we 
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are  unable  to  see  any.  The  effort  to  establish  any  such  change 
will  usually  prove  to  be  difficult,  and  may  easily  become 
perilous. 

A  further  point  is  made  over  the  right  of  a  judge  at 
Chambers  to  strike  names  from  the  registry.  Such  right  is 
given  by  the  amendment  of  1894  (Chap.  275,  §  37),  where 
the  name  of  a  person  not  qualified  in  the  election  district  or 
who  caimot  become  so  qualified  before  the  election  appears 
upon  the  lists.  This  provision  applies,  not  to  a  case  of  doubt, 
not  to  one  resting  in  some  uncertainty  or  dependent  upon 
inferences  of  a  debatable  character,  but  to  a  case  in  which  the 
facts  show  affirmatively  that  the  intending  voter  is  not  and 
cannot  become  qualified.  If  there  is  dispute  about  the  facts 
or  ground  for  differing  inferences,  the  judge  should  not  inter- 
vene, but  leave  the  voter  to  swear  in  his  vote  at  his  peril, 
taking  upon  himself  the  risk  of  his  persistence.  "Where,  how- 
ever, as  in  this  case,  there  is  no  dispute  about  the  facts,  and 
they  admit  of  but  one  inference,  the  judge  may  order  a  name 
to  be  removed.  Here  there  was  no  possible  element  of  uncer- 
tainty unless  it  lay  in  the  hidden  mental  intention  of  Bainton 
to  take  up  a  residence  at  the  seminary  independently  of  his 
presence  there  as  a  student.     He  is  very  careful  not  to  swear  ,        .  ^ 

to  any  such  intention.  IJe  obviously  confuses  residence  with  ^  ^  wxr*.'^. 
place  of  abode,  and  then  swears  that  he  has  no  other  than  the 
seminary  and  intends  to  make  that  his  residence.  What  he 
says  is  consistent  with  the  tenor  of  his  concurrent  acts,  which 
indicate  nothing  more  than  a  purpose  to  abide  in  the  seminary 
rooms  for  the  temporary  sojourn  of  a  student.  The  legal  and 
natural  inference  from  his  act  is  not  even  rebutted  by  an 
asserted  independent  and  extrinsic  intention.  Indeed,  if  some 
such  mental  purpose  had  been  averred  it  would  hardly  have 
raised  a  sufficient  doubt  unless  fortified  by  consistent  acts,  for 
the  secret  thought,  known  only  to  the  individual,  can  rarely 
come  under  legal  investigation  or  be  subjected  to  any  test, 
unless  by  reference  to  the  acts  which  manifest  it  and  are  occa- 
sioned by  it  The  voter  who  relies  w^holly  upon  that  undis- 
closed mental  intention  to  outweigh  obvious  inferences  from. 
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his  act  puts  himself  in  an  unsafe  position.  I  understand  the 
appellant  to  concede  the  validity  of  the  act  of  1894  as  thus 
construed,  and  there  is  no  just  reason  for  a  denial  of  its 
validity  and  operative  force. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


William  J.  Dempsey,  Eespondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Eailroad  Company,  Appellant. 

A  person  appointed  to  the  office  of  railroad  policeman  under  the  **  Rail- 
road Law  "  (§  58,  chap.  565,  Laws  of  1891)  is  a  public  officer  within  the 
meaning  of  the  constitutional  provision  (Art.  18,  §  5)  prohibiting  a  pub- 
lic officer  from  receiving  for  his  own  use  and  benefit  a  free  pass  from 
any  corporation. 

Where,  however,  prior  to  the  adoption  of  the  Constitution  plaintiff  entered 
into  a  contract  with  defendant,  a  railroad  corporation,  by  w^hich  he 
agreed  to  render  services  for  it  in  preventing  depredations  upon  its  prop- 
erty by  thieves  and  trespassers,  he  to  receive  for  his  services  a  fixed 
salary  and  also  an  annual  pass  for  transportation  over  its  road  and  that 
of  another  railroad  company,  which  could  be  used  by  him  whether 
engaged  in  the  business  of  the  corporation  or  in  his  own  private  affairs, 
and  to  carry  out  his  contract  plaintiff  procured  an  appointment  to  said 
office  of  railroad  policeman,  qualified  as  such,  and  entered  upon  the 
performance  of  his  duties,  held,  that  the  pass  to  which  he  was  entitled 
under  the  contract  was  not  a  "  free  pass"  within  the  meaning  of  said 
constitutional  provision;  that  the  contract,  therefore,  was  not  in  conflict 
with  that  provision;  and  that  an  action  was  maintainable  to  compel 
specific  performance  of  the  contract  by  defendant. 

(Argued  May  20,  1895;  decided  May  28,  1895.) 

Appeal  from  an  interlocutory  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  upon  an  order  made  April  23,  1895,  which 
affirmed  an  interlocutory  judgment  in  favor  of  plaintiff  entered 
upon  an  order  of  Special  Term  overruling  a  demurrer  to  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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D,  O,  Oriffin  for  appellant.  The  plaintiff  is  not  entitled 
to  enforce  so  much  of  the  contract  as  is  in  issue,  because  in  so 
doing  the  parties  would  violate  article  13,  section  5  of  the 
State  Constitution.  (Laws  of  1890,  chap.  665,  §  58  ;  People  v. 
Eathbone,  145  N.  Y.  434;  People  v.  ISostvand,  46  id.  375; 
People  ex  rel.  v.  Common  Council^  77  id.  507 ;  Roland  v. 
Mayor,  etc.,  83  id.  376 ;  Bradford  v.  Justices,  33  Ga.  332 ; 
Ohnsiead  v.  Mayor,  etc.,  10  J.  &  S.  481.)  The  terms  "  free 
pass,"  ''free  transportation"  and  "discrimination  in  passenger 
rates,"  as  used  in  the  Constitution  and  prohibited  thereby,  are 
intended  to  include  all  passes,  transportation  and  rates  which 
are  not  paid  for  in  casli  or  in  the  usual  manner  charged  the 
general  public.     {People  v.  Rathhone,  145  IS".  Y.  434.) 

P,  W.  Cullinan  for  respondent.  The  provision  of  the 
Constitution  is  directed  towards  those  cases  where  persons 
who,  being  public  officer^,  accept  passes  and  transportation 
without  any  lawful  consideration  therefor.  The  language  of 
the  Constitution  in  furtherance  of  the  purpose  of  prohibiting 
such  practices  is  that  public  officers  shall  not  receive  "  free  " 
passes  or  "free"  transportation,  meaning  a  right  to  travel 
without  cost  or  charge,  or  the  payment  of  a  consideration 
therefor,  but  it  does  not  say  that  such  officials  cannot  receive 
passes  or  transportation  giving  them  the  right  to  travel,  if 
they  be  not  "  free,"  assuming,  of  course,  that  there  be  no  dis- 
crimination otherwise.    (Const.  N.  Y.  art.  13,  §  5.) 

Bartlett,  J.  This  is  an  appeal  from  an  interlocutory 
judgment  of  the  General  Term,  fonrtli  department,  affirming 
an  interlocutory  judgment  of  the  Special  Term  overruling 
a  demurrer  to  the  complaint. 

The  plaintiff  seeks  in  this  action  to  compel  the  defendant 
to  issue  to  him  for  the  year  1895  an  annual  pass  upon  its  rail- 
road in  pursuance  of  a  contract  to  that  effect ;  also  to  recover 
damages  suffered  by  reason  of  the  breach  of  the  contract. 

The  defendant  demurred  to  the  complaint  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  action,  its  contention 
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being  that  the  plaintiflE  is  a  public  officer  and  tliat  it  cannot 
lawfully  perform  such  contract  and  issue  the  annual  pass  as 
it  would  be  a  violation  of  article  13,  section  5  of  tlie  Con- 
stitution of  the  state  of  New  York  which  went  into  effect 
January  Ist,  1895,  and  prohibits  a  public  officer  from 
receiving  for  his  own  use  or  benefit  any  free  pass  from  a 
corporation. 

The  plaintiff,  in  March,  1893,  entered  into  a  contract  with 
defendant  wherein  it  was  mutually  agreed  that  the  plaintiff 
should  perform  services  for  ^  the  defendant  in  preventing 
depredaJ;ion8  upon  its  property  by  thieves  and  trespassers,  and 
that  the  plaintiff  in  the  performance  of  such  duty  should  at 
all  times  be  ready  to  respond  to  any  demands  made  upon  him 
by  the  defendant ;  that  as  a  consideration  for  such  services 
the  defendant  was  to  pay  plaintiff  a  salary  of  seventy-five 
dollars  a  month  and  deliver  to  him  an  annual  pass  in  the  iisual 
form  for  transportation  over  the  railroad  of  the  Rome, 
Watertown  &  Ogdensburg  Railroad  Company  and  also  over 
the  railroad  of  the  defendant  to  be  used  by  plaintiff  whether 
engaged  in  the  business  of  the  defendant  or  in  his  own  private 
affairs. 

In  order  to  carry  out  this  contract  the  plaintiff,  in  July> 
1893,  secured  from  the  governor  of  the  state  an  appointment 
to  the  office  of  railroad  policeman  under  the  Laws  of  1890* 
chapter  565,  section  58,  known  as  the  Railroad  Law. 

The  act  requires  the  appointee  to  take  and  subscribe  the 
constitutional  oath  of  office  and  file  it  with  his  commission  in 
the  office  of  the  secretary  of  state,  and  the  latter  certifies  the 
fact  to  the  county  clerk  of  each  county  where  the  policeman 
is  authorized  to  act.  The  act  further  provides  that  the  com- 
pensation of  such  policeman  shall  be  paid  by  the  corporation 
for  which  he  is  appointed,  and  the  appointment  shall  cease  at 
the  pleasure  of  the  corporation. 

The  plaintiff  at  once  duly  qualified  as  such  policeman  and 
entered  upon  the  performance  of  the  contract,  and  so  con- 
tinued until  the  first  day  of  January,  1895,  up  to  which  time 
both  parties  performed  the  same.     On  the  first  day  of  Janu- 
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ary,  1895,  the  defendant  refused,  on  demand,  to  issue  its 
annual  pass  to  plaintiff  for  the  reasons  already  stated,  and  this 
action  was  commenced. 

There  are  two  questions  presented  by  this  appeal,  viz. :  Is 
the  plaintiff  a  public  officer,  and  does  the  constitutional  pro- 
vision referred  to  prevent  the  defendant  from  issuing  to  him 
its  annual  pass  nnder  the  contract  ? 

The  plaintiff  was  appointed  by  the  governor  of  the  state  of 
New  York ;  was  required  to  take  the  constitutional  oath,  and 
was  by  virtue  of  his  appointment  authorized  to  perform  the 
duties  of  a  peace  officer  or  poHceman  in  protecting  the  prop- 
erty of  the  defendant  and  of  the  general  public  in  the  custody 
of  the  defendant. 

We  think  the  manner  of  his  appointment  and  the  character 
of  his  duties  constitute  the  plaintiff  a  public  officer. 

In  Henly  v.  The  Mayor  of  Lyim  (5  Bing.  91)  Best,  Ch. 
J.,  answering  the  question  ^'  what  constitutes  a  public  officer," 
says :  "  In  my  opinion  every  one  vvho  is  appointed  to  discharge 
a  public  duty  and  receive  a  compensation  in  whatever  shape, 
from  the  crown  or  otherwise,  is  constituted  a  public  officer." 

Chancellor  Sandford,  in  case  of  Wood  (2  Cowen,  note 
at  page  30),  said :  "  The  terms  '  office  and  public  trust '  have 
no  legal  or  technical  meaning  distinct  from  their  ordinary 
signification.  An  office  is  a  public  charge  or  employment, 
and  the  term  seems  to  comprehend  every  charge  or  employ- 
ment in  which  the  public  are  interested."  {People  ex  rel. 
Kelly  V.  Common  CoundL  77  N.  Y.  507.) 

In  Rowland  v.  The  Mayor  (83  N.  Y.  376)  Judge  Dan- 
FOBTH,  in  considering  this  subject,  says :  "  Wliether  we  look 
into  the  dictionary  of  our  language,  the  terms  of  politics,  or 
the  diction  of  common  life,  we  find  that  whoever  has  a  public 
charge  or  employment,  or  even  a  particular  employment  affect- 
ing the  public,  is  said  to  hold  or  be  in  office." 

Assuming,  then,  that  the  plaintiff  is  a  public  officer,  does 
the  Constittition  prevent  his  accepting  from  the  defendant  its 
annual  pass  as  a  part  of  the  consideration  to  be  paid  him  for 
his  services  under  the  contract  ? 
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In  considering  this  question  it  must  be  conceded  that  unless 
the  contractual  relations  of  the  parties  distinguish  this  case 
from  that  of  the  ordinary  public  officer  the  issue  of  the  annual 
pass  would  be  illegal.  This  court  has  very  recently  held,  in 
the  case  of  a  notary  public,  that  while  it  was  quite  obvious 
that  he  was  not  in  that  class  of  public  officers  who  should  be 
proliibited  from  accepting  privileges  or  favors  from  corpora- 
tions, yet  as  the  language  of  the  Constitution  was  plain  and 
comprehensive  the  courts  were  bound  to  strictly  enforce  its 
provisions.     {The  People  v.  Rathhone^  145  N.  Y.  434.) 

What,  then,  are  the  precise  provisions  of  the  Constitution 
which  are  claimed  to  be  violated  by  the  strict  performance  of 
this  contract  which  was  in  force  for  nearly  three  years  before 
the  Constitution  went  into  effect  ? 

"  No  public  officer,  or  person  elected  or  appointed  to  a  public 
office  under  the  laws  of  this  state,  shall  directly  or  indirectly 
ask,  demand,  accept,  receive,  or  consent  to  receive,  for  his 
own  use  or  benefit  *  *  *  anj^  free  pass  *  *  *  from 
any  corporation,  or  make  use  of  the  same  for  himself  or  in 
conjunction  with  another."     (Const,  art.  13,  sec.  5.) 

It  will  be  observed  that  a  public  officer  is  forbidden  to 
receive  and  use  a  "  free  pass,"  it  being  the  obvious  intention 
of  the  Constitution  to  prohibit  the  public  officers  of  the  state 
from  receiving  from  corporations  privileges  or  favors  —  in 
other  words  gifts  —  that  might  improperly  influence  them  in 
the  discharge  of  their  official  duties. 

So,  if  this  constitutional  provision  applies  to  the  plaintiff  as 
a  public  officer,  it  is  due  to  the  fact  that  he  is  accepting  a 
"  free  pass,"  a  gift,  from  tlie  defendant.  This  court,  more 
than  thirty  years  ago,  held  that  the  holder  of  a  pass  who  had 
compensated  the  corporation  therefor,  could  not  be  regarded 
in  any  just  sense  as  a  gratuitous  passenger.  {Smith  v.  N.  Y. 
a  Ji,  a.  Co,,  24  N.  Y.  227.)  In  tlie  case  cited  the  holder  of 
the  pass  was  the  owner  of  cattle  traveling  in  charge  of  them 
under  a  contract,  and  paid  no  independent  consideration  for 
his  own  transportation  ;  he  was  killed  on  the  journey  by  rea- 
son of  the  negligence  of  the  railroad  company,  and  notwith- 
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standing  that  the  contract  provided  that  "  the  persons  riding 
free  to  take  charge  of  the  stock,  do  so  at  their  own  risk  of 
personal  injury  from  whatever  cause,"  the  court  held  the 
holder  of  the  pass  was  not  a  gratuitous  passenger  in  any  just 

In  the  case  at  bar  we  have  the  plaintiff,  a  railroad  police- 
man, traveling  over  the  lines  of  the  defendant  in  the  dis- 
charge of  his  responsible  duties  in  preventing  depredations 
upon  the  property  of  the  defendant  and  the  public  by  thieves 
and  trespassers,  and  receiving  as  compensation  for  his  services 
seventy-five  dollars  a  month  and  an  annual  pass,  which  he  was  at 
liberty  to  use  not  only  in  his  official,  but  in  his  private  business. 

This  is  in  no  sense  a  "  free  pass  "  T\dthin  the  meaning  of  th© 
Constitution,  but,  on  the  contrary,  is  a  pass  for  which  the  plain- 
tiff has  paid  a  full  consideration,  and  he  cannot  be  regarded  as 
a  gratuitous  passenger. 

We  have  not  overlooked  the  argument  advanced  by  the 
learned  counsel  for  the  appellant  that  such  a  construction 
will  render  it  easy  to  evade  this  provision  of  the  Constitution 
by  contracts  between  corporations  and  public  officers  for 
private  services  by  the  latter,  which  shall  be  paid  for  in 
transportation. 

We  do  not  think  any  such  danger  exists  as  each  case  must 
be  decided  upon  its  own  facts  and  the  courts  will  see  to  it 
that  the  provisions  of  the  Constitution  are  properly  enforced. 

The  distinguishing  feature  in  this  case  is  that  the  plaintiff 
is  a  public  officer  whose  only  duty  to  the  public  is  limited  and 
defined  by  his  contract  with  the  defendant. 

We  are  of  opinion  that  this  contract,  which  had  been  in 
force  for  nearly  three  years  before  the  present  Constitution 
went  into  effect,  is  a  lawful  one,  is  not  in  conflict  with  the 
constitutional  provision  under  consideration  and  that  the 
plaintiff  is  entitled  to  recover. 

The  interlocutory  judgment  appealed  from  should  be 
affirmed,  with  costs. 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  affirmed. 
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James  Roarty,  Appellant,  v.  Edward  C.  McDermott  et  al., 
Defendants ;  Frank  J.  Walgering,  Respondent. 

McC.  died  leaving  a  widow  and  four  children,  who  were  minors,  him 
surviving.  By  his  will  he  gave  to  a  son,  the  oldest  child,  one-fourth 
of  all  his  residuary  estate  after  payment  of  debt«,  and  after  deducting  the 
widow's  dower  right,  the  same  to  be  paid  to  him  in  cash  on  his  becom- 
ing of  age.  The  residue  was  given  to  the  widow  for  life,  the  remainder 
to  the  three  younger  children.  The  widow  was  appointed  executrix 
with  power  to  sell  or  mortgage  any  part  of  the  estate  *'  for  the  purpose 
of  carrying  out  the  provisions"  of  the  will  or  whenever  in  her  judg- 
ment it  might  be  for  the  best  interest  of  the  estate,  '*  applying  the  pro- 
ceeds to  the  benefit  of  *  *  *  said  estate."  The  real  estate  was  all 
incumbered.  *  The  widow,  acting  under  the  power  of  sale,  sold  a  lot  to 
D.  for  $9,000,  receiving  |6,000  in  cash  and  D/s  bond  for  the  balance, 
secured  by  mortgage  on  the  premises.  The  money  was  used  in  paying 
incumbrances  on  the  real  estate.  Subsequently,  under  an  arrangement 
between  the  widow  and  D. ,  the  latter  deeded  back  the  lot;  his  mortgage 
thereon  was  canceled  and  the  widow  executed  a  mortgage  thereon  to 
secure  a  loan  made  to  pay  the  son  his  share,  he  having  come  of  age.  To 
secure  D.  the  $6,000  paid  by  him,  the  widow  executed  her  bond  and  to 
secure  it  a  mortgage,  as  executrix,  on  another  lot,  which  recited  the 
power  in  the  will,  and  that  the  bond  was  executed  by  her,  as  executrix, 
under  the  power.  This  mortgage  was  foreclosed  and  the  purchaser  on 
foreclosure  sale  refused  to  complete  the  purchase,  claiming  the  title  to 
be  defective,  on  the  ground  that  the  bond  was  not  signed  by  the  execu- 
trix in  her  official  capacity.     Held,  untenable. 

The  widow,  as  executrix  and  individually,  and  the  three  infant  children 
were  made  parties  to  the  foreclosure  suit,  and  the  latter  appeared  by 
guardian.  The  complaint  set  forth  the  power  of  sale  and  alleged  that 
the  mortgage  was  executed  in  pursuance  of  the  power.  Held^  that  the 
judgment  was  conclusive  as  against  all  the  defendants  in  that  action;  that 
the  mortgage  was  executed  under  and  pursuant  to  the  power,  and  that  it 
was  a  valid  lien. 

(Argued  April  22,  1895 ;  decided  June  11.  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  15, 
1895,  which  reversed  an  order  of  Special  Term  requiring  F. 
J.  Walgering,  the  purchaser  at  a  partition  sale,  to  complete 
his  purchase  and  denied  a  motion  by  plaintiff  for  an  order 
requiring  her  to  do  so. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  II.  Hamilton  for  appellant.  The  mortgage  in 
question  and  the  foreclosure  thereof  were  regular  and  valid 
in  all  respects,  and  formed  a  sure  basis  of  a  perfect  title  in 
the  purchaser  at  the  foreclosure  sale.  (Goebel  v.  Iffla,  111 
N.  Y.  170 ;  Jordan  v.  Van  Epps^  85  id.  427 ;  Barnard  v. 
Onderdonh^  98  id.  158 ;  Frost  v.  Koon^  30  id.  428  ;  Lockman 
V.  Reilly^  95  id.  64 ;  Rigg%  v.  Pursell,  m  id.'  193  ;  De  Forest 
V.  FarUy,  62  id.  628 ;  Blakeley  v.  Calde7\  15  id.  617.)  The 
order  of  the  General  Term  is  appealable  to  this  court. 
{Shriver  v.  Shriver^  86  N.  Y.  575.) 

Clemens  J.  Kracht  for  respondent.  The  mortgage  of 
$6,000,  executed  by  Ann  McConnell  as  executrix  of  the  last 
will  and  testament  of  Thomas  McConnell,  deceased,  on  prem- 
ises in  question  (belonging  to  estate  of  said  deceased),  as  fur- 
ther collateral  security  for  the  payment  of  her  individual  bond 
and  mortgage,  was  void.  {Clarke  v.  Coe^  52  Hun,  379  ;  Law- 
rence V.  Townsend^  88  X.  Y.  24,  29 ;  Muller  v.  Strupptnan^ 
55  How.  Pr.  521 ;  Smith  v.  Reid,  134  N.  Y.  568 ;  Iletzel  v. 
Barher,  ^9  id.  1 ;  AlUn  v.  De  Witt,  3  id.  276.)  The  rights 
and  interest  of  the  three  infant  defendants  named  in  will  of 
Thomas  McConnell,  deceased,  were  not  cut  off  by  the  judg- 
ment of  foreclosure  in  Devlin  v.  Martin,  although  made 
parties  defendant  thereto.  {Lewis  v.  Smith,  9  N.  Y.  502 ; 
Frost  V.  Koon,  30  id.  428,  443 ;  Jf.  Ba7ik  v.  Thompson,  55 
id.  7  ;  Rathhone  v.  Ilooney,  58  id.  463 ;  E.  S,  Bank  v.  Gold- 
man, 75  id.  127;  Nelson  v.  Broken,  144  id.  384.)  The  court 
will  protect  infants'  rights,  even  if  their  guardian  neglects 
them,  and  where  a  guardian  neglects  to  ask  for  such  a 
decree  as  the  infant  is  manifestly  entitled  to  the  court  will, 
nevertheless,  make  such  a  decree.  {Stephens  v.  Van  Buren, 
1  Paige,  479;  Litchfield  v.  Burioell,  5  How.  Pr.  344; 
Bulkley  v.  Van  Wyck,  5  Paige,  536 ;  Leggett  v.  Sellon,  3  id. 
84;  Freeman  v.  Munns,  15  Abb.  Pr.  468.)  The  referee's 
SioKELs— Vol.  CI.        38 
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deed  in  the  foreclosure  suit  of  Devlin  v.  Martin,  conveyed  at 
most  to  the  purchaser  of  the  premises  in  question  the  life 
estate  of  the  executrix  therein.  It  did  not  convey  the  right, 
title  and  interest  of  the  infant  devisees  in  said  premises. 
(2  R.  S.  192,  §  158  ;  Code  Civ.  Pro.  §  1632 ;  C.  P.  K  Church 
V.  Mack,  93  N.  Y.  488;  Mygatt  v.  Coe,  8  N.  Y.  S.  E.  434; 
Clements  v.  Griswold,  46  Hun,  377.)  The  purchaser  is  not 
bound  to  accept  title  upon  affidavits  submitted  in  answer  to 
objections  to  the  title,  appearing  in  the  record  evidence  of  such 
title.  {Jordan  v.  Poillon,  77  N.  Y.  521 ;  Oppenheimer  v. 
Humphreys,  125  id.  733 ;  Coray  v.  Matheioson,  44  IIow.  Pr. 
80 ;  B,  P.  Co,  v.  Armstrong,  45  N.  Y.  234.)  The  title  to 
premises  in  question  is  not  free  from  reasonable  doubt.  A 
grave  question  of  law  is  presented  whether  the  infant  devisees 
may  not  successfully  move  the  court,  on  a  proper  application, 
to  vacate  the  judgment  in  Devlin  v.  Martin,  or  may  not  suc- 
cessfully maintain  an  action  of  ejectment  to  recover  possession 
of  the  premises  in  question.  {Jordan  v.  Poillon,  77  N.  Y. 
521 ;   Camhrelling  v.  Pnrton,  125  id.  615.) 

O'Bbien,  J.  This  was  an  action  to  partition  certain  real 
property  in  the  city  of  New  York.  The  final  judgment  was 
executed  by  a  sale  of  the  property,  under  the  direction  of  a 
referee,  and  Frank  J.  Walgering  became  the  purchaser  of  a 
house  and  lot,  No.  441  West  Forty-fifth  street,  for  $15,800, 
he  being  the  highest  bidder  at  the  sale. 

Subsequently  he  refused  to  complete  the  purchase  on  the 
ground  that  the  title  tendered  was  not  a  marketable  one.  His 
objections  to  the  title  were  overruled  by  the  court  at  Special 
Term,  and  he  was  required  to  pay  the  balance  of  the  purchase 
money  upon  tender  of  the  referee's  deed.  This  order,  how- 
ever, was  reversed  by  the  General  Term.  The  plaintiff  hav- 
ing appealed  to  this  court,  the  question  to  be  determined  is 
whether,  upon  the  facts  appearing,  there  is  such  a  reasonable 
doubt  concerning  the  marketable  character  of  the  title  ten- 
dered as  to  warrant  the  court  below  in  discharging  the  pur- 
chaser from  his  contract  obHgations. 
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It  is  conceded  that  Thomas  McConnell,  who  died  August 
24,  1871,  leaving  a  will,  was  seized  of  the  premises  in  fee. 
His  widow  and  executrix  mortgaged  the  house  and  lot  to 
Charles  Devlin  on*  the  2l6t  of  June,  1873.  This  mortgage 
was  foreclosed  by  decree  entered  in  the  Supreme  Court  May 
24,  1877,  and  a  sale  had  thereunder,  which  is  the  basis  of  tlie 
title  which  was  tendered.  If  the  sale  upon  this  judgment 
bound  the  three  infant  children  of  Thomas  McConnell,  tlien 
unquestionably  the  title  tendered  is  good,  and  the  purchaser 
is  bound  to  perform  his  contract. 

In  order  to  appreciate  the  question,  it  is  necessary  to  get  a 
clear  view  of  the  facts  connected  with  the  execution  and  fore- 
closure of  this  mortgage.  By  his  will  McConnell  gave  to  his 
wife,  after  paying  debts,  all  his  real  and  personal  estate  during 
her  natural  life.  This  provision  was,  however,  subject  to  an 
absolute  gift  to  his  eldest  son  of  one-fourth  of  the  estate,  after 
deducting  what  the  widow  would  be  entitled  to  by  way  of 
dower,  this  one-fourth  to  be  paid  to  him  in  cash  on  arriving 
at  the  age  of  twenty-one  years.  The  remainder  of  the  estate 
was  given  to  the  three  younger  children,  after  the  death  of 
the  mother,  and  in  such  proportions  as  she  might  by  will 
direct.  His  widow,  Ann  McConnell,  was  appointed  execu- 
trix with  power  to  sell  or  mortgage  any  part  of  the  estate 
'•  for  the  purpose  of  carrying  out  the  provisions  of  my  will, 
or  whenever,  in  her  judgment,  it  may  be  for  the  best  interest 
of  my  estate,  applying  the  proceeds  thereof  to  the  benefit  of 
my  said  estate."  The  will  was  proved  and  letters  testamen- 
tary issued  to  the  widow  September  14, 1871.  The  real  estate 
left  under  this  will  was  all  incumbered  and  in  danger  of  being 
wasted  or  sacrificed  unless  means  could  be  provided  to  pay 
obligations  due  or  about  to  become  due.  On  the  13th  of 
June,  1872,  the  widow,  acting  under  the  power  of  sale  in  the 
will,  conveyed,  as  executrix,  to  Charles  Devlin,  for  the  con- 
sideration of  $9,000,  a  house  and  lot  on  Twenty-ninth  street. 
She  received  from  him  S^>,000  in  cash,  and  the  balance  of 
$3,000  in  a  bond  and  mortgage  executed  to  her  as  executrix. 
The  $6,000  thus  received  was  applied  by  her  to  paying  off 
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incumbrances  on  the  estate,  and  thus  far  there  cannot  be  the 
ehghtest  question  as  to  her  power  or  as  to  the  regularity  of 
her  proceedings. 

About  a  year  afterwards  the  eldest  son  became  of  age,  and 
he  having  demanded  the  share  of  the  estate  left  him  by  the 
will,  it  became  necessary  to  raise  more  money.  The  widow 
arranged  with  Devlin  to  take  back  the  Twenty -ninth  street 
house,  and  to  cancel  his  bond  and  mortgage  in  order  to  enable 
her  to  give  a  first  mortgage  thereon  for  $5,000,  to  raise  that 
sum  to  pay  to  the  son  in  discharge  of  his  interest  in  the  estate. 
Devlin,  who  seems  to  have  been  a  friend  of  the  family, 
assented  to  this,  and  deeded  the  house  to  the  widow,  and  had 
his  bond  and  mortgage  canceled,  and  she  subsequently  i-aised 
the  money  on  it  by  first  mortgage,  to  pay  off  the  son's  claim, 
and  took  from  him  a  release  of  all  his  interest  in  the  estate. 
But,  though  Devlin  had  re-conveyed  the  title,  he  had  not  yet 
been  paid  the  $6,000  which  he  had  advanced  to  the  widow  a 
year  before,  and  which  she  had  used  for  the  benefit  of  the 
estate.  That  was  not  paid  to  him,  but  he  elected  to  treat  it 
as  a  loan  to  the  executrix,  and  to  secure  its  payment  she  gave 
to  him  a  bond  for  that  amount  secured  by  a  second  mortgage 
on  the  Twenty-ninth  street  house  and  another  second  mortgage 
on  the  Forty-fifth  street  house  in  question.  It  is  this  last 
mortgage  that  we  are  now  concerned  with.  That  was  exe- 
cuted to  Devlin  by  the  widow  as  executrix,  and  it  recited  the 
power  in  the  will,  and  that  the  bond  which  accompanied  it 
was  executed  by  her  as  executrix,  under  the  same  power.  It 
is  now  said  that  this  mortgage  was  void,  though  executed  by 
the  widow  as  executrix,  and  this  proposition  is  based  upon  the 
sole  ground  that  the  bond  was  not  signed  by  her  in  her  official 
capacity,  and  from  this  omission  it  is  argued  that  the  mortgage 
on  the  Forty-fifth  street  house  was  given  to  secure  the  widow's 
personal  bond  or  personal  debt. 

This  position  is  sought  to  be  re-enforced  by  the  circum- 
stance that  the  re-conveyance  by  Devlin,  of  the  Twenty-ninth 
street  house,  was  to  the  widow  individually,  and  that  the  title 
vested  in  her.     This  assumption,  even  if  material,  is  not  war- 
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ranted  by  the  facts.  The  widow  could  convey  none  of  the 
real  estate  devised  by  her  husband  except  through  the  exer- 
cise of  the  power  in  his  will,  and  she  could  not  convey  to  her- 
self, since  she  could  not^be  both  seller  and  purchaser,  and  she 
coiald  not  accomplish  indirectly  what  ehe  could  not  do  directly. 
Therefore,  she  could  not  and  did  not  acquire  title  to  any  of 
the  land  for  her  personal  benefit,  by  conveying  to  Devlin 
under  the  power,  and  then  taking  a  deed  from  him.  What- 
ever form  the  transaction  took,  she  must  be  deemed  to  have 
acted  oiEcially,  and  the  property  was  in  her  hands  for  the 
benefit  of  the  estate  if  the  personal  representative  so  elected 
to  treat  it. 

There  can  be  no  doubt  that  the  deed  to  Devlin  was  a  good 
exercise  of  the  power,  and  if  the  parties  subsequently  desired 
to  change  an  absolute  conveyance  into  a  mortgage,  it  was  com- 
petent for  them  to  do  so.  All  that  was  necessary  was  to  can- 
cel the  bond  and  mortgage  given  by  Devlin  for  the  $3,000, 
and  to  stipulate  in  writing  that  the  deed  should  stand  as 
security  for  the  $6,000  which  he  had  advanced.  But  the 
necessities  of  the  widow  and  the  estate  which  she  represented, 
were  such  that  she  required  a  more  substantial  advantage,  and 
that  was  the  postponement  of  Devlin's  claim  to  another  lien 
which  she  desired  to  put  upon  the  premises,  and  hence  the 
conveyance  to  her.  All  this  was  but  a  method  of  changing  a 
deed  to  a  mortgage  and  raising  more  money  on  the  land.  It 
thus  became  incumbered  for  all  that  it  was  worth,  as  subse- 
quently shown  by  the  foreclosure  sale,  so,  in  any  view,  the 
widow  could  derive  no  personal  benefit  from  the  conveyance 
to  her  of  the  Twenty-ninth  street  house.  But,  after  all,  the 
question  whether  the  widow  did  or  did  not  get  the  title  to 
this  house  in  her  individual  capacity  is  not  very  material. 
The  real  question  is,  whether  the  mortgage  which  she  gave, 
as  executrix,  on  the  Forty-fifth  street  house,  was  given  to 
secure  her  own  debt,  or  for  the  benefit  of  the  estate,  under  the 
power  in  the  will.  The  fact  that  she  omitted  to  add  her 
oflScial  title  to  her  signature  to  the  bond  is  of  no  consequence. 
She  might  have  omitted  to  give  any  bond,  but  the  incon- 
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testable  fact  remains  that  it  was  given  to  secure  the  money 
wliich  DevHn  had  advanced  to  her,  a  year  before,  every  dol- 
lar of  which  she  had  used  in  paying  oflE  incumbrances  upon 
the  rest  of  the  real  estate.  Thus  the  case  stands  upon  the 
proofs  appearing  on  this  motion,  and  they  are  not  contradicted. 

It  remains  only  to  inquire  whether  any  of  these  facts,  hav- 
ing any  material  bearing  on  the  question  of  title,  were  left 
open  to  contest  by  the  judgment  which  Devlin  subsequently 
obtained  in  the  action  to  foreclose  his  mortgage. 

No  one  claims  that  there  is  any  defect  in  that  judgment 
except  the  present  purchaser.  He  does  not  suggest  any  pos- 
fiible  claim  or  riglit  existing  in  behalf  of  any  one,  except  the 
three  infant  children,  the  residuary  devisees  of  Thomas  McCon- 
nell.  Whether  these  children,  or  any  of  them,  or  any  of  their 
descendants,  are  still  alive,  does  not  appear,  as  the  only  affi- 
davit in  opposition  to  this  motion  was  made  by  the  attorney 
for  the  purchaser,  stating  what  he  claims  to  be  defects  in  the 
judgment  as  it  appears  of  record.  The  widow,  as  executrix 
and  individually,  was  made  a  defendant  in  the  foreclosure  suit. 
So  were  the  three  children,  who  were  represented  by  guardian, 
and  interposed  the  usual  answer,  putting  in  issue  the  facts 
stated  in  the  complaint.  The  referee  reported  that  all  the  facts 
stated  in  the  complaint  were  established,  and  the  judgment 
which  followed  in  terms  adjudges  that  the  defendants  and  all 
persons  claiming  through  or  under  them  be  forever  barred  and 
foreclosed  from  all  right  or  claim  in  or  to  the  premises  or  any 
part  thereof. 

It  is  plain,  therefore,  that  if  the  complaint  was  broad 
enough  in  its  scope  to  embrace  the  facts  stated,  that  they  must 
be  deemed  to  be  determined  by  the  judgment,  and  not  open 
to  further  contest. 

It  alleges  that  Ann  McConnell,  the  widow,  gave  her  bond 
to  Devlin  for  $6,000,  to  secure  the  payment  of  that  sum,  with 
interest,  at  the  times  stated.  That  default  had  been  made  in 
the  payment  of  the  principal,  which  became  due  June  21, 1876, 
less  fifty  dollars  paid  thereon.  It  also  alleges  the  execution 
and   delivery  by  the  widow,  as   executrix,  to  Devlin,  of  a 
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mortgage  on  the  Forty-fifth  street  house,  to  secure  the  pay- 
ment of  the  bond,  and  in  connection  with  this  allegation,  the 
following  facts  are  stated :  (1)  That  the  house  so  mortgaged 
was  part  of  the  real  estate  of  which  McConnell  died  seized ; 
(2)  that  he  died  August  24,  1871,  leaving  a  will  which  was 
duly  proved ;  that  letters  had  been  granted  to  the  widow,  and 
that  the  will  contained  the  power  to  sell  or  mortgage  ;  (3)  that 
the  mortgage  was  executed  in  pursuance  of  that  power  and 
authority  ;  (4)  that  the  three  infant  children  of  the  deceased, 
giving  their  names,  have  or  claim  to  have  some  interest  in  the 
premises,  which,  however,  was  subsequent  to  the  mortgage 
and  subordinate  to  it. 

The  statement  that  the  mortgage  was  executed  under  and 
in  pursuance  of  the  power  was,  in  substance  and  legal  effect, 
equivalent  to  an  allegation  that  it  was  given  to  secure  a  debt 
for  the  benefit  of  the  estate,  or  to  raise  money  for  that  pur- 
pose. If  it  was  given  to  secure  the  personal  debt  of  Ann 
McConnell,  it  was  not  given  under  or  in  pursuance  of  the 
power,  but  contrary  to  its  terms  and  manifest  purpose.  It 
was,  therefore,  open  to  the  children,  under  these  pleadings,  to 
show,  if  they  could,  what  this  purchaser  now  urges,  that  the 
mortgage  was  given  to  secure  the  personal  debt  of  the  widow, 
and  hence  the  judgment  must  be  deemed  to  have  conclusively 
determined  as  against  all  the  defendants  in  the  action,  or  their 
privies,  that  the  mortgage  was  executed  under  and  pursuant 
to  the  power,  and  was  a  valid  lien  upon  the  Forty-fifth  street 
house.  It  is  not  now  open  to  any  of  the  children,  or  any  one 
claiming  under  them,  to  assert  what  is  obviously  untrue,  in 
fact,  that  the  mortgage  was  given  to  secure  the  personal  debt 
of  the  executrix.  That  question  was  involved  in  the  issues  in 
the  foreclosure  suit,  and  has  been  forever  set  at  rest  by  the 
judgment. 

The  order  of  the  General  Term  should  be  reversed,  and 
that  of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  not  voting. 

Ordered  accordingly. 
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The  People  ex  rel.  The  Manhattan  Railway  Company, 
Appellant  and  Respondent,  v,  Edward  P.  Barker  et  al., 
Commissioners,  etc.,  Appellants  and  Respondents. 

Under  the  provision  of  the  act  of  1857,  in  relation  to  the  assessment  of 
taxes  on  corporations  liable  to  taxation  (Chap.  456,  Laws  of  1857),  which 
prescribes  the  method  of  assessing  the  capital  stock  of  such  a  corporation, 
the  actual  value  of  its  capital  stock,  not  the  market  value  of  its  share 
stock,  is  to  be  considered  ;  that  is,  the  assessment  is  to  be  limited  to  the 
tangible  personal  property  and  ma^  not  include  the  franchises  of  the 
corporation. 

Under  the  provisions  of  the  Revised  Statutes  in  reference  to  the 
assessment  for  taxation  of  real  property  (1  R.  S.  393,  §  17),  which 
requires  the  assessors  to  assess  the  same  at  its  ''just  and  full  value  as 
they  would  appraise  the  same  in  payment  of  a  just  debt  due  from  a 
solvent  debtor,"  and  also  under  the  provision  of  the  New  York  Con> 
solidation  Act  (§  814,  chap.  410,  Laws  of  1882),  which  requires  the  assess- 
ment U>  be  "at  the  sum  for  which  such  property  under  ordinary  cir- 
cumstances would  sell,''  it  is  the  duty  of  the  assessors  to  assess  the 
property  at  its  actual  value. 

As  the  commissfoners  of  taxes  and  assessments  in  the  city  of  New  York 
are  sworn  officers,  in  the  absence  of  evidence  to  the  contrary,  it  is  to  be  pre- 
sumed that  they  have  performed  their  duty  in  making  such  an  assessment. 

It  is  not  to  be  presumed  that  the  indebtedness  of  a  corporation  represents 
property  to  the  amount  of  such  indebtedness  in  addition  to  that  repre- 
sented by  its  capital  stock. 

In  making  an  assessment  under  said  act  of  1857  the  earnings  of  the  cor- 
poration may  be  considered  by  the  assessors. 

Where,  therefore,  it  appeared  that  the  earnings  of  the  corporation  enabled 
it  to  pay  its  running  expenses,  necessary  repairs  and  interest  on  its 
indebtedness,  and  to  declare  a  dividend  of  six  per  cent  and  still  have  a 
surplus,  held,  it  was  proper  to  assume  that  its  capital  stock  remains 
unimpaired,  and  that  there  arc  surplus  assets  sufficient  to  pay  its  out- 
standing indebtedness. 

In  assessing  personal  property  assessors  are  entitled  to  exercise  more 
latitude  than  is  permitted  in  assessing  real  property. 

The  admissions  of  parties,  oral  or  written,  not  given  in  evidence  on  the  trial, 
may  not  be  received  by  an  appellate  court  for  the  purpose  of  reversing 
the  findings  of  the  trial  court. 

(Argued  May  20,  1895;  decided  June  11,  1895.) 

Cross-appeals  from  order  of   the  General  Term   of  the 
Snpreme  Court  in  the  first  judicial  department,  made  April 
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11,  1895,  which  reversed  an  order  of  Special  Term  yacatiug 
and  setting  aside  an  assessment  of  the  relator's  capital  etock  for 
taxation  as  personal  property  for  the  year  1894,  and  affirmed 
the  proceedings  of  the  commissioners  of  taxes  and  assessments. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Julis7i  T.  Davies^  John  F.  Dillon  and  Herbert  Barry  for 
relator,  appellant  and  respondent.  The  relator  furnished  to 
the  commissioners  all  the  evidence  required  by  the  statute, 
and  all  required  by  the  commissioners  themselves.  (1  R.  S. 
[8th  ed.]  414,  §  2.)  The  commissioners  are  not  free  capri- 
ciously to  disregard  any  part  of  the  evidence.  They  must 
base  their  assessments  upon  evidence,  not  mere  presumptions. 
{People  ex  rel.  v.  Coleman^  126  N.  Y.  433 ;  People  ex  rel,  v. 
^arfer,  139  id.  55  ;  People  ex  rel.  v.  Barker^  141  id.  251; 
People  ex  rel.  v.  Dykes^  45  N.  Y.  St.  Repr.  621 ;  People  ex 
rel.  V.  Barker^  144  N.  Y.  94.)  The  contention  of  the  com- 
missionere  is,  in  brief,  as  follows  :  The  relator  acquiesced  in  an 
assessment  in  1S93 ;  therefore,  it  admitted  that  the  assessment 
was  just.  But  if  it  admitted  that  the  assessment  was  just, 
then  it  admitted  that  it  then  had  taxable  personal  assets  equal 
to  the  amount  of  the  assessment.  And  it  follows  that  in  1894 
the  relator  had  $5,000,000  more  assessable  personal  property 
than  in  1893.  And  if  the  relator  submitted  in  1893,  then  it 
is  estopped  from  ever  after  asserting  its  rights.  This  is 
untenable.  {Slingerla7id  v.  Norton^  58  Hun,  578  ;  White  v. 
0.  D.  S.  S.  Co.,  102  N.  Y.  660 ;  Smith  v.  Satterlee,  130  id. 
677;  Tennant  v.  Dudley,  144  id.  504;  Allen  v.  McKeen,  1 
Sumn.  276.)  The  statement  of  surplus  earnings  in  the  report 
of  the  company  to  the  commissioners  was  consistent  with  the 
relator's  other  statements  ;  it  did  not  justify  the  commissioners 
in  disregarding  those  other  statements.  {People  ex  rel.  v. 
Barker,  144  N.  Y.  638.)  The  duty  of  the  commissioners  was 
to  interrogate  the  relator,  to  obtain  all  evidence  required,  and 
they  are  bound  by  the  evidence  actually  given.  {People  ex 
rel.  V.  Barker,  141  N.  Y.  251 ;  139  id.  55.)  The  relator  is 
not  liable  to  taxation  for  local  purposes  upon  its  franchises, 
and  no  assessment  should  be  based  upon  the  value  of  those 
SiOKELs— Vol.  CI.         39 
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franchises.  {M,  S,  Bank  v.  City  of  Rochester^  37  N.  Y.  365 ; 
People  ex  ret.  v.  CoUman^  126  id.  433 ;  PeopU  v.  II.  Ins. 
Co.,  92  id.  329 ;  C  T.  Co.  v.  X.  Y.  C.  cfe  N.  R.  R.  Co.,  \V) 
id.  250,  254;  Bank  of  Commerce  v.  City  of  Nexo  York, '2 
Black,  620 ;  People  v.  //.  Ins.  Co.,  134  V.  S.  594,  599 ; 
Laws  of  1857,  chap.  456 ;  Laws  of  1886,  chap.  761,  §  7 ;  Laws  of 
1867,  chap.  861;  Laws  of  1880,  chap.  542  ;  Laws  of  1881,  chap. 
361,  §§3,  6  ;  Laws  of  1882,  chap.  409,  §  321 ;  Laws  of  1886, 
cliap.  679 ;  Laws  of  1887,  chap.  479  ;  31.  S.  Bank  v.  City  of 
Rochester,  37  N.Y.  365  ;  IL  Ins.  Co.  v.  State,  134  U.  S.  504 ;  C. 
T.  Co.  V.  N.  Y.  C.  <&  X.  R.  R.  Co.,  110  X.  Y.  250.)  The  com- 
niissioners  erred  in  disregarding  the  debts  of  the  relator. 
{People  ex  rel.  v.  Barker,  72  Hnn,  126;  141  K  Y.  196; 
People  ex  rel.  v.  Barker,  139  id.  55 ;  People  ex  rel.  v.  Ba?'- 
ker,  76  Hun,  464.)  The  pi'ovision  in  the  order  relating  to  pay- 
ment of  tax  without  penalty  or  interest  is  equitable  and 
just  and  within  the  power  of  the  court.  (Code  Civ.  Pro. 
§  1323 ;  People  ex  rel.  y.  Livingston,  80  N.  Y.  96  ;  Wallace 
V.  Berdell,  105  id.  7;  P.  N.  Bank  v.  Bay7ie,  140  id.  321; 
Hasbler  v.  Myers,  132  id.  363  ;  Chamberlain  v.  Choles,  35  id. 
477 ;  MoGuckin  v.  Coultet^  1  J.  &  S.  328 ;  Laws  of  1882, 
chap.  410,  §§  821,  822,  861.)  The  interest  in  this  case  being  a 
penalty,  the  statute  imposing  it  should  be  strictly  construed. 
{Oiitler  V.  Mayor,  etc.,  92  N.  Y.  166.) 

Damid  J.  Dean  for  respondents.  The  mode  of  assessment 
pointed  out  by  the  statute  has  been  strictly  followed  by  the 
commissioners,  and  no  error  in  their  proceedings  is  shown  by 
the  return.  (1  K.  S.  [8th  ed.]  chap.  13,  tit.  4 ;  People  ex  rel. 
V.  Comrs.  of  Taxes,  95  X.  Y.  561 ;  People  ex  rel.  v.  Cole- 
mxin,  126  id.  433;  Laws  of  1882,  chap.  410,  §  814;  PeopHe 
ex  rel.  v.  Barker,  144  N,  Y.  94 ;  66  Hun,  27.)  The  commis- 
sioners of  taxes  had  power  to  go  beyond  the  statement,  and, 
upon  their  own  judgment  or  knowledge,  determine  the  value 
of  the  relator's  assets  at  a  figure  in  excess  of  the  amount 
stated  by  the  relator.  {M.  F.  Ins.  Co.  v.  Comrs.  of  Taxes, 
76  N.  Y.  64 ;  People  ex  rel.  v.  Barker,  48  id.  77 ;  People 
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ex  rel.  v.  Davenport,  91  id.  574 ;  People  v.  Asten,  100  id. 
597;  People  ex  rel,  v.  Barker,  144^  N.  Y.  94.)  Surplus  is 
composed  of  assets,  realized  from  profits  remaining  undi- 
vided and  subject  to  division  at  the  option  of  the  directors, 
and  being  additional  to  the  assets  which  constitute  the  unim- 
paired capital.  {U.  T.  Co.  v.  Coleman,  126  N.  Y.  437.)  The 
commissioners  of  taxes  have  not  contravened  anything 
decided  in  the  cases  of  People  ex  rel,  v.  Barker  (139  N.  Y. 
55) ;  People  ex  rel,  v.  Barker  (141  id.  196) ;  People  ex  rel,  v. 
Barkei*  (Id.  251) ;  People  ex  rel,  v.  Coleinan  (126  id.  433) ; 
People  ex  rel,  v.  Barker  (95  id.  561).  The  deduction  of  the 
assessed  value  of  the  realty  from  the  value  of  the  assets  of 
the  company  in  excess  of  its  debts  is  the  deduction  which  the 
statute  requires  to  be  made  in  fixing  the  assessment  for  capi- 
tal. {People  ex  rel,  v.  Asten,  100  K.  Y.  601.)  It  is  the 
intention  of  the  statute  that  all  the  property  of  the  corpora- 
tion shall  be  assessed  to  its  aggregate  actual  value,  and  that  so 
much  thereof  as  would  otherwise  escape  taxation,  by  reason 
of  undervaluation  of  realty,  shall  be  assessed  as  capital  under 
head  of  personalty.  {People  ex  rel,  v.  Tax  Comra,,  95  N.  Y. 
556 ;  People  ex  rel,  v.  Comrs,  of  Taxes,  104  id.  249 ;  People 
ex  rel,  v.  Barker,  144  id.  94.)  The  result  arrived  at  in  the 
case  at  bar  is  clearly  just  and  should  be  sustained.  J^,  R,  R, 
Co,  Case,  104  N.  Y.  249  ;  People  ex  rel,  v.  Barker,  144  id.  94.) 

Haioht,  J.  On  the  8th  day  of  January,  1894,  the  com- 
missioners of  taxes  and  assessments  of  the  city  of  New  York 
assessed  the  relator,  the  Manhattan  Railway  Company,  for 
its  personal  property  at  the  sum  of  $30,000,000.  In  the 
month  of  April  thereafter  the  relator  filed  a  statement  upon 
one  of  the  blank  forms  furnished  by  the  department  of  taxes 
and  assessments  showing  its  condition  on  the  second  Monday 
of  January,  1894.  An  examination  of  the  treasurer  of  the 
company  was  thereupon  had  by  the  commissioners,  who  then 
reduced  the  assessment  and  fixed  it  at  the  sum  of  $17,860,712. 
The  relator  thereupon  procured  a  writ  of  certiorari  directed 
to  the  tax  commissioners,  commanding  them  to  make  return 
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of  the  proceedings  had  before  them  to  the  Special  Term  of 
the  Supreme  Court  in  order  that  a  review  might  be  had  before 
that  court.  Upon  the  returns  so  made  by  the  commissioners 
a  hearing  was  had  by  the  court  in  November,  1894,  upon 
which  an  order  was  entered  vacating  the  assessment.  Upon 
an  appeal  to  the  General  Term  this  order  was  reversed  and 
the  assessment  as  made  reinstated.  The  statement  furnished 
by  the  relator  to  the  commissioners  of  taxes  and  assessments 
is  substantially  as  follows  : 

Total  gross  assets $11,071,315 

Capital  stock  actually  paid  in  or  secured  to  be 

paid  in 29,925,200 

Amount  of  surplus  earnings 5,326,432 

Rate  of  dividend  for  last  year  or  last  annual  dividend,  6%. 
Indebtedness  in  detail  as  follows : 

Mortgage  bonds  outstanding,  Manhattan  Rail- 
way Co $11,663,035 

Mortgage  bonds  outstanding,  N.  Y.  El.  R.  R. 

Co 8,500,000 

Debenture  bonds  outstanding  N.  Y.  El.  R.  R. 

Co $1,000,000 

Total $21,163,035 

Assessed    value    of   real    estate,    N.    Y.    Co. 

structure $4,128,000 

Structure,  formerly  Suburban  structure 1,101,700 

In  fee,  as  per  statement 1,946,000 

Leasehold,  as  per  statement 62,000 

In  fee.  Suburban 85,500 

Total $7,323,200 

Rolling  stock $1,983,739 

Supplies,  tools,  &c 381,538 

Cash 1,382,838 

Total $3,748,115 
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Amount  invested  in  the  capital  stock  of  the 
Metropolitan  Elevated  Kailroad  Co.  which  is 
taxed  upon  its  capital $7,075,200 

Amount  invested  in  U.  S.  securities,  10^^'  of 
capital  ($29,925,200) 2,992,520 

It  also  appears  from  the  statement  that  the  mortgage  and 
debenture  bonds  of  the  N.  Y.  El.  R.  R.  Co.  are  direct 
obligations  of  the  Manhattan  Company  by  reason  of  the  merger 
of  the  N.  Y.  El.  R.  R.  Co.  into  the  Manhattan  Co.,  and  that 
no  portion  of  the  indebtedness  mentioned  was  incurred  in 
the  purchase  of  non-taxable  property  or  securities  for  the 
purpose  of  evading  taxation.  In  the  testimony  given  by 
the  treasurer  of  the  Manhattan  Co.  before  the  commissioners 
it  is  stated  that  "  The  present  authorized  capital  stock  of 
the  Manhattan  Railroad  Company  is  $30,000,000,  and  that 
$29,925,200  has  been  issued  ;  of  that  amount  $7,800,000  has 
been  issued  to  the  shareholders  of  the  New  York  Co.  merging 
that  company  with  £he  Manhattan.  At  present  and  since 
the  second  Monday  of  January,  1894,  the  merger  of  the 
Metropolitan  Company  has  been  completed  and  $7,150,000 
of  the  capital  of  $30,000,000  has  been  issued  to  the  Metro- 
politan Company.  When  this  return  was  made  a  few  shares 
of  the  Metropolitan  were  outstanding  not  exchanged,  and 
for  that  reason  the  return  was  made  somewhat  short  of 
$30,000,000  as  the  actual  capital  stock.  The  capital  stock  of 
the  Manhattan  Co.  to  the  extent  of  $4,000,000  has  been  issued 
to  take  in  the  Suburban  Co.  and  was  used  in  connection  with 
the  merger  of  that  company.  The  original  capital  stock  of 
the  Manliattan  was  $13,000,000.  .When  this  capital  was 
increased  to  $30,000,000  for  the  purpose  of  completing  the 
merger  of  the  New  York  and  Metropolitan  Companies  with 
the  Manhattan  the  agreement  of  the  merger  provided  that 
capital  stock  of  the  Manhattan  should  be  issued  to  the  holders 
of  this  $13,000,000  of  stock  at  85;^  or  that  capital  stock  in 
par  value  of  $11,050,000  has  been  issued  to  the  old  stock- 
holders   of    the    Manhattan    Co.    who    held    the     original 
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$13,000,(M)p.  That  $13,000,000  was  originally  issued  in  con- 
nection with  the  leasing  to  the  Manliattan  of  the  X.  Y.  and 
Metropolitan  Companies  and  the  stockholders  of  those  two 
companies  respectively  received  $6,500,000  of  the  capital 
stock  of  the  Manhattan  Co.  as  the  consideration  for  the 
making  of  these  leases."  It  further  appears  from  his  tes- 
timony that  the  $5,326,482  entered  in  the  statement  as  the 
amount  of  surplus  earnings  was  the  amount  of  the  earnings 
of  the  company  over  and  above  the  dividends.  That  such 
surplus  appeared  upon  the  books  of  the  company,  but  was 
not  in  fact  now  existing  for  the  reason  that  it  had  been 
expended  and  was  now  represented  by  the  real  and  personal 
property  included  in  the  statement,  with  the  exception  of  the 
$1,382,838  cash  on  hand.  The  commissioners  in  their  return 
state  that  the  method  by  which  they  made  their  assessment 
was  as  follows :  "At  the  time  that  we  fixed  the  assessment 
against  the  relator  at  the  sum  of  $17,860,712  we  had  before 
us  and  considered  the  statement  filed  Avith  us  by  the  above- 
named  relator  upon  its  application  for  a  reduction  and  can- 
cellation of  an  assessment  against  it  for  the  year  1893,  and 
we  were  further  advised  and  informed  by  the  records  in  our 
office  touching  the  proceedings  had  upon  the  application  by 
this  relator  for  a  reduction  and  cancellation  of  an  assessment 
against  it  for  the  year  1893  that  the  relator  had  then  admitted 
its  liability  to  and  assented  to  an  assessment  against  its  per- 
sonal property  in  the  sum  of  $12,529,915,  and  having  com- 
pared the  statement  of  the  relator  filed  in  1893  with  the  state- 
ment filed  by  the  relator  upon  its  application  for  a  reduction 
and  cancellation  of  the  assessment  against  it  for  the. year  1894, 
we  concluded  that  the  assessment  against  it  for  the  year 
1S94  in  the  sum  of  $17,860,712  would  be  in  all  respects  just 
and  fair ;  that  accordingly  we  fixed  the  assessment  for  the 
year  1894  at  that  figure." 

In  1893  some  controversy  arose  over  the  amount  of  the 
assessment  of  the  relator's  personal  property,  which  resulted 
in  Mr.  Davies,  the  attorney  for  the  relator,  addressing  a  letter 
to  the  commissioners,  in  which  he  states  that  Mr.  Gould  had 
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authorized  him  to  say  tliat  if  the  assessnient  did  not  exceed 
$12,r00,000  they  would  acquiesce.  The  statement  made  in 
189P  has  some  sHght  variations  from  tliat  made  in  1894,  but  is 
substantially  tlie  same  witli  the  exception  that  the  amount  of 
surplus  reported  in  1894  is  nearly  $1,000,000  in  excess  of  that 
of  1893,  so  that  if  the  commissioners  in  fixing  the  amount  of 
the  assessment  for  1894  acted  upon  the  statement  made  in 
1893  as  compared  with  that  made  in  1894,  and  the  letter 
addressed  to  them  by  Mr.  Davies,  they  could  not  well  have 
increased  the  assessment  in  1894  more  than  $1,000,000  or 
thereabouts,  the  amount  of  the  increase  of  the  surplus  earn- 
ings of  the  company.  This  would  have  made  in  round  num- 
bers $13,500,000.  It  was,  however^  stated  upon  the  argument 
by  their  counsel  that  a  very  different  method  was  adopted  in 
reaching  the  amount  of  the  assessment ;  that  in  the  statement 
furnished  to  the  commissioners  tlie  assessed  value  of  the  real 
estate  had  been  given  at  $7,323,200,  and  no  mention  had  been 
made  as  to  its  actual  value,  and  that  the  commissioners  were, 
therefore,  left  to  judge* for  themselves  as  to  the  actual  value, 
and  that  that  was  arriveti  at  in  the  following  manner : 

Capital  stock $29,025,200 

Bonded  indebtedness 21,163,035 

Surplus 5,326,432 

Gross  assets $56,414,667 

Deductions : 

Assessed  value  of  real  estate $7,323,200 

Stock  in  other  companies 7,075,200 

Mortgage  indebtedness 21,163,035 

10^  of  the  capital  stock 2,992,520 

Total $38,553,955     38,553,955 

which,  deducted  from  gross  assets,  leaves  amount 

assessable $17,860,712 

The  actual  value  of  the  real  estate  as  assessed  is 
thus  ascertained  from  the  relator's  statement 
by  deducting  from  the  gross  assets $56,414,667 
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Tlie  amount  of  its  personal  property, 

consisting  of    rolling   stock,   cash, 

tools,  etc $3,748,315 

Stock  in  other  companies 7,075,200 

$10,823,315 


leaving  as  the  actual  value  of  the  real  estate. . . .   $45,591,352 

We  cannot  adopt  or  approve  of  this  method  of  ascertaining 
the  value  of  the  relator's  personal  property  or  of  the  actual 
value  of  its  real  estate.  The  method  is  erroneous  and  incor- 
rect for  various  reasons.  Under  the  statute  the  capital  stock 
of  every  company  liable  to  taxation,  except  such  part  of  it  as 
shall  have  been  excepted  in  the  assessment  roll  or  shall  have 
been  exempted  by  law,  together  with  its  surplus  profits  or 
reserve  funds  exceeding  ten  per  cent  of  its  capital  after 
deducting  the  assessed  value  of  its  real  estate  and  of  shares  of 
stock  in  other  corporations  actually  owned  by  such  company 
which  are  taxable  upon  tlieir  capital  stock  under  the  laws  of 
this  state,  shall  be  assessed  at  its  actual  value  and  taxed  in  the 
same  manner  as  other  personal  and  raal  estate  of  the  county. 
(Laws  of  1857,  chap.  456,  §  3.)  It  is  the  actual  value  of  its 
capital  stock  and  not  the  market  value  of  its  share  stock  that 
is  to  be  assessed ;  in  other  words,  it  is  its  actual  tangible  per- 
sonal property  and  not  its  franchises.  Other  statutes  provide 
for  the  taxing  of  its  real  estate  and  franchises.  {People  ex 
rel.  The  Union  Trust  Co,  v.  Coleman,  126  N.  Y.  433.)  The 
real  property  of  the  relator  is  located  in  the  city  of  New 
York  under  the  eye  and  subject  to  the  inspection  of  the  com- 
missioners. Under  the  Revised  Statutes  they  are  required  to 
assess  it  at  its  just  and  full  value  as  they  would  appraise  the 
same  in  payment  of  a  just  debt  due  from  a  solvent  debtor. 
(1  E.  S.  393,  §  17.)  And  under  the  Consolidation  Act  for  the 
city  of  New  York  it  shall  be  assessed  "  at  the  sum  for  which 
such  property  under  ordinary  circumstimces  would  sell."  The 
value  of  property  is  determined  by  what  it  can  be  bought  and 
sold  for,  and  there  can  be  no  doubt  but  that  these  various 
expressions  used  in  the  statutes  all  are  intended  to  mean  the 
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actual  value  of  the  property.  The  commissioners  are  sworn 
officers,  and  as  such,  in  absence  of  evidence  to  the  contrary, 
are  presumed  to  have  done  their  duty.  They  have  assessed 
the  real  estate  at  $7,323,200,  and  yet,  under  the  method  pre- 
sented by  their  counsel  for  ascertaining  the  value  of  the  rela- 
tor's personal  property,  they  now  estimate  the  actual  value  of 
tlie  real  estate  to  be  $45,591,352.  We  are  aware  that  it  is 
generally  understood  that  in  many  localities  throughout  the 
state  assessors,  in  violation  of  their  duties,  assess  the  real 
estate  in  their  localities  at  a  sum  less  than  its  actual  value,  but 
in  the  absence  of  evidence  that  this  has  been  done  by  the 
commissioners  of  taxes  and  assessments  in  the  city  of  New 
York,  we  cannot  assume  that  they  have  so  transgressed  for  the 
purpose  of  approving  of  their  work  in  this  case.  Real  prop- 
erty cannot*  well  be  covered  up  or  hid  from  view.  Its  value 
can  readily  be  ascertained.  It  should  be  assessed  upon  esti- 
mates directly  made  as  to  its  value  and  not  upon  presump- 
tions figured  upon  intricate  theories. 

Again,  the  method  presented  by  respondents'  counsel 
involves  the  presumption  that  the  indebtedness  of  the  cor- 
poration represents  propertj  to  the  amount  of  such  indebted- 
ness in  addition  to  that  represented  by  its  capital  stock.  This 
presumption  cannot  be  indulged.  The  indebtedness  may  have 
been  incurred  for  operating  expenses,  wages  of  employees 
and  material  used  up.  It  may  represent  property  worn  out, 
decayed  or  burned  up  during  the  existence  of  the  corporation. 
Presumptions  that  arise  from  the  earnings  of  a  corporation 
and  those  that  arise  from  its  indebtedness  are  quite  different. 
Too  many  of  the  railroads  of  the  country  are  in  the  hands  of 
receivers  to  warrant  a  judicial  presumption  that  the  bonded  or 
other  indebtedness  of  each  road  represents  its  actual  tangible 
property  in  addition  to  that  represented  by  its  capital  stock. 

And  again,  the  method  proposed  necessarily  includes  the 
value  of  the  franchises  possessed  by  the  corporation  which,  as 
we  have  seen,  cannot  properly  be  included  in  the  assess- 
ment under  review. 

Whilst  the  assessment  made  cannot  be  sustained,  we  think 
SioKELs — Vol.  CI.        40 
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that  the  relator  ouglit  not  to  escape  a  proper  assessment  for  its 
property.  It  is  true  that  the  commissioners  are  not  free  to 
capriciously  disregard  tlie  evidence  and  emancipate  tliemselves 
from  all  restrictions  and  rules,  however  fundamental ;  they  are 
not  bound  by  statements  that  are  contradicted  and  which  they 
disbelieve,  where  good  reasons  exist  for  such  disbelief.  {The 
People  ex  rel.  Union  Trust  Co.  v.  Colernan^  supra ;  The 
People  ex  rel.  Edison  El.  Co.  v.  Barker,  139  N.  Y.  55-67 ; 
The  People  ex  rel.  Gen.  EL  Co.  v.  Barker,  141  id.  251 ;  The 
People  ex  rel.  Manh.  F.  Ins.  Co.  v.  The  Comrs.  of  Ta^es,  7<> 
id.  64;  People  ex  rel.  Westchester  F.  Ins.  Co.  v.  Davenport,  1>1 
id.  574.)  The  letter  of  Mr.  Davies  in  1893  to  the  effect  that  if 
the  assessment  was  made  at  $12,500,000  the  company  would 
acquiesce,  having  been  written  for  the  purpose  of  a  settlement^ 
and  an  adjustment  of  the  controversy  then  existing,  could  not 
properly  be  adopted  by  the  commissioners  as  the  basis  of  an 
assessment  for  subsequent  years.  Still,  at  the  same  time,  it  might 
well  create  a  suspicion  as  to  the  truthfulness  of  a  statement  made 
the  year  following,  showing  that  so  far  as  the  property  of  the  cor- 
poration was  concerned,  aside  from  its  franchises,  it  was  insol- 
vent to  the  extent  of  $3,000,000.  Aside  from  this,  there  exi.'^ts 
the  fact  that  the  net  earnings  of  the  corporation  for  the 
year  were  such  as  to  enable  it  to  pay  the  interest  upon  its 
indebtedness  and  a  dividend  upon  its  thirty  millions  of  capital 
stock  of  six  per  cent  and  still  have  a  surplus  bordering  upon  a 
million  dollars.  These  facts  fully  justified  the  commissioners 
in  discrediting  the  statement  made  to  them  by  the  relator. 
Personal  property,  unlike  real  property,  may  not  always  be 
readily  found  and  assessments  thereof  by  assessors  are  often 
attended  with  many  difficulties.  For  these  reasons  more  latitude 
necessarily  should  be  given  assessors  in  ascertaining  and  deter- 
mining the  amount  and  value  of  personal  property  than  should 
be  permitted  in  assessing  real  property.  Presumptions  to 
some  extent  should  be  indulged.  For  this  reason  the  earnings 
of  a  corporation  may  be  considered  by  the  assessors,  and  where 
they  are  such  as  to  enable  the  company  to  pay  its  running 
expenses,  necessary  repairs,  interest  upon  its  indebtedness  and 
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declare  a  dividend  of  six  per  cent  and  still  have  a  surplus,  it 
may  be  assumed  that  its  capital  stock  remains  unimpaired  and 
that  there  are  assets  over  and  above  suflBcient  to  pay  its  out- 
standing indebtedness.  {People  ex  rel.  The  Equitable  Gds 
Light  Co.  V.  Ba/rker^  144  N.  Y.  94.)  Tliis  method,  however, 
may  include  the  value  of  the  franchises,  which  should  be 
deducted  in  order  to  determine  the  amount  of  property  liable 
for  assessment.  Such  value  has  not  been  given,  and  we  are 
consequently  left  without  the  evidence  at  hand  upon  which  to 
determine  the  actual  value  of  the  personal  property  under  the 
presumptions  arising  from  the  facts  mentioned.  It  may  turn 
out  that  the  capital  stock  represents  property  to  the  amount 
thereof  in  addition  to  the  franchises ;  that  the  stock  issued  to 
the  stockholders  of  the  New  York,  Metropolitan  and  Suburban 
companies  represented  money  actually  paid  by  tlie  stockhold- 
ers of  those  companies  for  real  estate  and  the  building,  con- 
struction and  equipments  of  the  elevated  railroads  thereon. 
Should  such  be  the  case,  the  presumption  from  the  earnings 
of  the  company  would  be  permissible,  that  the  capital  stock 
remained  unimpaired,  representing  property  over  and  above 
the  franchises,  to  the  amount  thereof,  and  in  addition,  suffi- 
cient to  pay  the  outstanding  indebtedness.  Upon  this  basis 
the  assessable  personal  property  could  be  determined  by  add- 
ing to  the  capital  stock  issued  the  surplus  still  on  hand  not 
invested  in  the  real  and  personal  property  of  the  company  and 
deducting  therefrom  the  assessable  value  of  the  real  estate, 
the  stock  in  other  companies  and  the  ten  per  cent  allowed  by 
statute.     The  result  would  be  as  follows : 

Capital  stock $29,  925,  200 

Surplus  on  hand  in  cash 1,  382,  838 

Total    $31,  308,  038 

Eeal  estate "      $7,  323,  200 

Stock  in  other  companies 7,  075,  200 

10^  of  capital 2,992,520 

17,  390,  920 

Amount  assessable $13,  917, 118 
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Upon  the  argument  the  respondents'  counsel  offered  to  read 
in  evidence  the  report  of  the  officers  of  the  Manhattan  Co.  to 
the  railroad  commission  in  1894.  This  report  would  doubt- 
less be  competent  evidence  for  tlie  commissioners  or  the 
Special  Term  to  receive  and  act  upon.  It  might  be  treated  as 
admissions  made  by  the  relator.  The  General  Terms  some- 
times receive  record  evidence  in  aid  of  judgments  under 
review,  but  we  are  aware  of  no  case  in  which  admissions  of 
parties,  either  oral  or  written,  have  been  received  by  a  court 
on  review  for  the  purpose  of  reversing  the  findings  of  the 
trial  court.  Such  practice  would  manifestly  be  unjust.  It 
would  deprive  the  party  making  the  statement  of  all  oppor- 
tunity to  explain,  modify  or  correct  tlie  statement.  We  con- 
sequently are  of  the  opinion  that  we  ought  not  at  this  time  to 
consider  the  report  or  to  treat  it  as  properly  before  us. 

The  General  Term  was  of  the  opinion  that  this  assessment 
could  be  sustained  upon  the  authority  of  The  People  ex  reL 
The  Equitable  Gas  Light  Co,  v.  Barker  (144  K.  Y.  94). 
The  difliculty  is  that  in  that  case  the  value  of  the  patents  and 
franchises  was  found  to  be  $500,000,  whilst  in  tliis  case  we 
have  no  value  given  of  the  franchises  or  facts  appearing  from 
which  such  value  can  be  determined. 

The  statute  provides  that  upon  the  return  of  a  writ  of  cer- 
tiorari to  review  an  assessment  the  court  shall  have  power  to 
order  the  assessment,  if  illegal,  to  be  stricken  from  the  roll,  or, 
if  erroneous  or  unequal,  to  order  a  re-assessment  of  the  prop- 
erty, etc.  (Laws  of  1880,  ch.  269,  §  4.)  The  assessment  in 
this  case  is  not  illegal ;  it  is  merely  erroneous,  A  re-assess- 
ment should,  therefore,  be  ordered. 

The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  modified  so  as  to  vacate  the  assessment 
made  and  order  a  re-assessment  by  the  commissioners,  without 
costs  of  this  appeal  to  either  party. 

All  concur,  except  O'Brien,  J.,  not  voting. 

Ordered  accordingly. 
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Edith  M.  Lamb  et  al.,  by  Guardian  ad  Litem,  Appellants,  v. 
Jessie  M.  Lamb,  Kespondent 

L.  died  in  1885,  leaving  defendant,  his  widow,  and  plaintiffs,  his  three 
children,  who  were  all  under  the  age  of  fourteen,  him  surviving.  After 
such  death  the  widow  and  children  continued  to  live  in  the  dwelling 
house  of  the  deceased,  she  taking  care  of  the  children  and  acting  towarrl 
them  as  natural  guardian.  W.  was  appointed  their  general  guardian 
upon  the  petition  of  defendant  ;  this  stated  that  the  infants  resided  in 
the  house  and  that  no  rent  arose  therefrom.  In  1891  W.  procured 
himself  to  be  appointed  guardian  ad  litem  for  the  children,  and  as  such 
brought  this  action  to  recover  for  the  use  and  occupation  of  the  dwelling 
house.  It  appeared  that  soon  after  the  appointment  ofW.  as  general 
guardian  he  agreed  to  allow  defendant  $1,000  a  year  for  the  main- 
tenance and  clothing  of  the  children.  No  agreement  was  made  for  the 
payment  of  rent  by  defendant,  and  no  demand  was  made  therefor  until 
a  few  days  before  the  commencement  of  the  action,  and  up  to  that  time 
W.  not  only  acquiesced  in  defendant's  residence  in  said  house,  but  con- 
sented to  and  advised  it,  and  defendant's  evidence  showed  and  the  jury 
found  that  it  was  expressly  agreed  that  no  rent  was  to  be  charged.  Held, 
that  the  action  was  not  maintainable. 

It  meiM,  that  so  far  as  the  complaint  should  be  held  to  be  one  under  the 
statute  (1  R.  S.  748,  §  2)  to  recover  rent  for  the  use  and  occupation  the 
action  could  not  be  maintained  without  proof  of  an  agreement,  express 
or  implied,  to  pay  rent. 

The  testimony  of  defendant  and  W.  was  conflicting  as  to  the  agreement 
between  them.  Defendant  was  permitted  to  prove,  under  objection  and 
exception,  th^t  just  prior  to  the  time  "when  W.  made  the  demand  for 
rent  he  had  a  quarrel  with  defendant  in  which  he  made  threats  against 
her.  Hdd,  no  error ;  that  the  testimony  was  admissible  as  showing 
the  feeling  of  W.  against  defendant  and  so  as  affecting  his  credibility 
as  a  witness. 

Reported  below,  76  Hun,  186. 

(Argued  May  22,  1895;  decided  June  11,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  13,  1894,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  guardian  ad  litem 
of  the  infant  children  of  James  Lamb,  deceased,  to  recover 
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for  the  use  and  occupation  of  certain  real  estate  belonging  to 
said  infants. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

E,  Coxmtryman  and  J.  F.  Crawford  for  appellants.  The 
court  erred  in  ruling  that  the  action  would  not  lie  to  recover 
tlie  value  of  the  use  and  occupation  in  the  absence  of  an  agree- 
ment, express  or  implied,  between  the  guardian  and  the 
defendant  to  pay  therefor.  {Allen  v.  Sayer,  2  Vera.  368, 369 ; 
Bennett  v.  Whitehead^  2  P.  Wms.  644 ;  Dormer  v.  Fortescue^ 
3  Atk.  124,  128,  129 ;  Hicks  v.  SalliU,  De  G.,  M.  &  G.  782 ; 
Boyloii  V.  Deinzer^  45  N.  J.  Eq.  485 ;  Drury  v.  Connor^  1 
H.  &  Gill,  220,  230 ;  Van  Eppa  v.  Vwn  Demen,  4  Paige,  64, 
Tl ;  Evans  v.  Pearce^  15  Gratt.  513 ;  Martin  v.  Fielder^  82 
Ya.  455,  458,  459;  Davis  v.  Ilarkness,  6  111.  173,  181,  182; 
Doe  v.  Kien,  7  D.  &  E.  382 ;  Quinton  v.  Frith,  2  Ir.  Eq.  396 ; 
Morgan  v.  Morgan,  1  Vern.  48J> ;  Pennington  v.  Fowler,  7 
N.  J.  Eq.  343  ;  AUton  v.  Alston,  34  Ala.  15  ;  Espey  v.  Lake, 
15  Eng.  L.  &  Eq.  579 ;  Boylon  v.  Boylon,  45  N.  J.  Eq.  485, 
493 ;  Heath  v.  Waters,  40  Mich.  473 ;  Schouler's  Dom.  Eel. 
§326;  Peale  v.  Thurmand,  77  Ya.  753;  Bloomfield  v. 
Eyre,  8  Beav.  250 ;  Pascoe  v.  Swan,  27  id.  508 ;  Wa;ters  v. 
Clark,  22  How.  Pr.  104;  Morris  v.  Niles,  12  Abb.  103; 
Ten  Eyck  v.  Hotaling,  12  How.  Pr.  523;  Lounshury  v. 
Purdy,  18  K  Y.  515,  521 ;  Eeeder  v.  Sayre,  70  id.  181, 
190 ;  iY.  Co.  V.  S,  Co.,  72  Hun,  158 ;  Rochester  v.  Pierce, 
1  Camp.  467;  Hull  v.  Yaughan,  6  Price,  157;  Newport  v. 
Saunders,  3  B.  &  A.  411 ;  Hellier  v.  xS/^cj^?^,  98  L.  J.  [Q.  B.] 
295;  Smith  v.  Eldridge,  15  C.  B.  236;  Gibson  v.  ^tVJt,  1 
Q.  B.  [1  Ad.  &  El.]  [N.  S.]  850,  855 ;  BeverUy  Case,  6  Ad. 
&  El.  839 ;  Eppes  v.  Cole,  4  Hen.  &M.  171 ;  Stitton  t.  J/a»- 
rf^*7;^,  1  ilunf.  407;  1  Chitty  on  Cont.  [11th  ed.]  511-513; 
Preston  v.  Hawley,  139  N.  Y.  300.)  The  opinion  of  the 
General  Term  is  founded  upon  a  plain  misapprehension  of  the 
facts  established  by  the  verdict.  Under  the  charge  of  tlie 
trial  judge,  the  only  issuable  fact  found  by  the  jury  was,  that 
there  was  no  agreement,  express  or  implied,  for  the  payment 
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of  rent.  Every  otlier  fact  in  dispute  was  left  unsettled  and 
undetermined,  as  the  court  held,  in  terms,  that  in  the  absence 
of  such  an  agreement,  the  plaintiffs  could  not  recover.  But 
the  General  Term  have  nevertheless  affirmed  the  judgment 
below  upon  three  assumptions  of  fact,  none  of  which  is  6ui>- 
ported  by  the  verdict.  {Jackso?i  v.  Sears,  10  Johns.  43G; 
Torry  v.  Black,  58  N.  Y.  185,  186 ;  Ilmoell  v.  Mills,  53  id. 
322 ;  Sherman  v.  Wright,  49  id.  228  ;  Fohi/  Case,  138  id.  333 ; 
In  re  Wendell,  32  Hun,  545;  Kywthe  v.  Kaiser,  2  id.  515; 
In  re  Kane,  2  Barb.  Ch.  375 ;  Beardsleij  v.  Jlotchkiss,  30 
Hun,  607,  618;  Kelaher  v.  McCahill,  26  id.  149;  CUrh  v. 
Montgomery,  23  Barb.  465;  Tyler  on  Infancy,  292-298; 
Dedham  v.  Natick,  16  Mass.  135  ;  Nightingale  v.  Wittington, 
15  id.  272-274 ;  Furman  v.  Van  Sise,  56  N.  Y.  435  ;  Taylor 
V.  Hill,  87  Wis.  669.) 

Matthew  Hale  and  Henry  A,  Strmig  for  respondent.  The 
plaintiffs  made  out  no  case  against  the  defendant,  and  should 
have  been  non-suited,  *  {Smith  v.  Stewart,  6  Johns.  46  ;  Ben- 
janiin  v.  Benjamin,  5  X.  Y.  383,  388  ;  Thompson  v.  Bowe, 
60  Barb.  463;  Sylvester  v.  Ralston,  31  id.  286;  Hall  v. 
Southmayd,  15  id.  32,  36;  Preston  v.  Hawley,  101  N.  Y. 
586,  588 ;  139  id.  296,  300 ;  Collyer  v.  Collyer,  113  id.  442  ; 
Clark  v.  Clark,  58  111.  527 ;  Whitman  v.  Boioe,  56  Hun, 
141 ;  Schouler's  Dom.  Rel.  [2d  ed.]  325,  326 ;  Wilkes  v. 
Rogers,  6  Johns.  566 ;  Thompson  v.  Brown,  4  Johns.  Ch. 
619  ;  In  re  Bostwick,  Id. ;  Whipple  v.  Do7i,  2  Mass.  415  ; 
Williams  v.  Hutchinson,  3  N.  Y.  312 ;  Ross  v.  Hardin,  79 
id.  84,  90 ;  BeardsUy  v.  Ilotchkiss,  96  id.  201,  221 ;  Ryan 
V.  Bolts,  16  J.  &  S.  152-154;  Elliott  v.  Gibbons,  30  Barb. 
498 ;  Gladding  v.  Follett,  2  Dem.  58 ;  95  N.  Y.  652.)  The 
claim  of  the  plaintiffs  cannot  be  sustained  upon  the  theory 
advanced  by  appellants'  counsel  upon  the  appeal  to  the  Gen- 
eral Term  and  insisted  upon  in  their  brief  in  this  court,  that  the 
action  may  be  considered  as  equivalent  to  a  bill  in  equity  for 
an  accounting  or  as  an  action  of  tort.  {Hvrd  v.  Millet*,  2 
Hilt.  540 ;  Henwood  v.   Cheeseman,  3  S.  &  R  500 ;  South- 
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wick  V.  K  N.  Bank,  84  N.  Y.  420,  428,  420;  TruesdeU  v. 
Sa/rles,  104  id.  164,  167;  Heed  v.  McConnell,  133  id.  425, 
434;  People  v.  Towmend,  19  Hun,  137;  80  K  Y.  656; 
Walter  v.  Bennett,  16  id.  250 ;  Matthews  v.  Cady,  61  id. 
651 ;  Hoss  v.  Mather,  51  id.  108 ;  Heuhens  v.  «/(?^Z,  13  id. 
488 ;  GouUt  v.  AsaeUr,  22  id.  225 ;  Gould  v.  C,  C.  J\\  Bank, 
86  id.  75,  83 ;  Ricks  v.  Sallett,  3  De  G.,  M.  &  G.  752.) 
There  were  no  errors  prejudicial  to  the  plaintiff  in  the  admis- 
sion or  exclusion  of  evidence.  {Mead  v.  Shea,  92  N.  Y.  122 ; 
Stark  V.  People,  5  Den.  106 ;  Plet  v.  Bouchard,  4  Edw.  30; 
Richardson  v.  Northrup,  66  Barb.  85 ;  Starr  v.  Craigen,  24 
Hun,  177 ;  Schultz  v.  T,  A.  li,  Co,,  89  N.  Y.  242,  249.) 

Peokham,  J.  James  Lamb  died  in  January,  1885,  leaving 
him  surviving  the  defendant,  his  widow,  and  the  plaintiffs, 
being  his  three  infant  children,  of  the  ages  of  five  years,  three 
yeara  and  one  year  respectively.  The  deceased  left  property, 
real  and  personal,  of  the  amount  of  about  $75,000.  At  the 
time  of  his  death  he  was  living  in  his  own  house  in  Cohoes 
with  his  wife  and  children.  Some  time  in  the  summer  of 
1885  James  White  was,  upon  the  petition  of  the  defendant, 
appointed  the  general  guardian  of  the  infants  by  the  surrogate 
of  Albany  county.  Soon  after  his  appointment  as  guardian 
he  and  the  defendant  had  a  conversation,  the  particulars  of 
which,  in  some  respects,  they  do  not  agree  upon  in  their  testi- 
mony in  this  case,  but  they  do  agree  in  the  statement  that  the 
guardian  was  to  allow  Mrs.  Lamb,  the  defendant,  a  total  of 
$1,000  a  year  for  the  three  children  for  their  maintenance 
and  clothing.  The  defendant  and  her  children  continued  to 
live  in  the  house  from  the  time  of  the  death  of  Mr.  Lamb, 
and  no  demand  had  ever  been  made  upon  the  defendant  for 
the  payment  of  any  rent  for  the  occupation  thereof  until  the 
writing  of  a  letter  a  few  days  before  tlie  commencement  of 
this  action.  The  defendant  has  in  the  meantime  taken  care 
of  the  children  and  acted  towards  them  as  their  natural 
guardian.  On  or  about  January  29,  1891,  Mr.  White  wrote 
Mrs.  Lamb  a  letter,  in  which  he  said  that  recent  events  had 
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led  him  to  make  an  investigation  as  to  the  defendant  and  the 
estate  of  Mr.  Lamb,  and  of  his  rights  and  duties  as  general 
guardian  of  the  property  of  his  children,  and  he  said  that  he 
was  advised,  and  that  it  appeared  to  be  his  imperative  duty  as 
such  guardian,  to  charge  and  collect  from  her  a  reasonable 
rent  for  the  house  and  grounds  belonging  to  the  estate  and 
occupied  by  tlie  defendant  since  the  death  of  her  husband. 
The  defendant  refused  to  pay  any  rent  for  the  time  during 
which  she  with  her  children  had  occupied  the  house,  and  Mr. 
White  then,  by  order  of  the  county  judge,  was  appointed 
guardian  ad  litem  of  the  infants,  and  commenced  this  action 
in  their  name  by  liimself  as  such  guardian  ad  litem. 

The  complaint  alleges  that  the  plaintiffs  since  January  18^ 
1885,  have  been  the  joint  owners  of  the  premises  which,  since 
the  last  of  February,  1885,  had  been  used  and  occupied  by 
the  defendant  as  a  residence,  and  that  such  use  and  occupa- 
tion was  reasonably  worth  the  sum  of  $600  per  year,  no  part 
of  which  had  been  paid  although  the  defendant  had  been 
requested  so  to  do  by  the  general  guardian  of  the  property 
and  of  the  plaintiffs.  The  complaint  further  alleged  that  the 
plaintiffs  were  under  the  age  of  fourteen  years  and  that  James 
White  had  bepsn  duly  appointed  their  guardian  ad  litem  by 
the  county  judge  of  Albany  county  before  the  commencement 
of  this  action.  Judgment  was  demanded  that  plaintiffs 
recover  of  the  defendant  the  sum  of  $3,575,  with  interest  as 
stated.  The  defendant  answered,  and  after  alleging  the 
general  facts  which  have  been  above  stated  alleged,  further, 
that  the  general  guardian,  James  White,  advised  this  defend- 
ant to  continue  to  reside  in  the  dwelling  house  with  her 
children,  and  consented  to  such  residence  on  her  part,  and 
that  he  had  never  asked  or  required  the  defendant  to  pay  any 
rent,  and  that  she  had  occupied  the  premises  since  the  death 
of  the  intestate,  her  husband,  in  pursuance  of  an  agreement 
with  the  general  guardian  by  which  she  was  not  to  pay  rent, 
but  was  to  provide  a  home  for  the  plaintiffs  and  pay  one-third 
of  the  taxes  and  assessments  and  one-third  of  the  repairs  to  be 
made  upon  the  house ;  and  she  denied  that  she  had  occupied 
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the  house  under  or  in  pursuance  of  an  agreement  with  the 
general  guardian  by  which  she  was  to  pay  any  rent. 

Upon  these  pleadings  the  parties  went  to  trial.  It  will  be 
seen  that  the  suit  is  somewhat  extraordinary  in  character. 
The  three  children  of  the  defendant  living  with  her  in  the 
house  in  which  their  father  and  the  defendant's  husban<l  died, 
the  children  being  still  very  young  (all  of  tliem  under  the  age 
of  fourteen  years)  are  yet  in  form  suing  their  mother  to  obtain 
the  payment  of  rent  for  her  use  and  occupation  of  this  house, 
where  the  plaintiffs  have  been  cared  for  and  nourished  by  the 
defendant,  their  mother.  The  trial  of  the  case  developed  the 
reason  for  its  existence.  It  appeared  that  tlie  general  guar- 
dian a  short  time  before  tlie  writing  of  the  letter  above  alluded 
to  had  a  personal  misunderstanding  with  the  defendant  in 
relation  to  matters  having  no  connection  with  this  subject  in 
dispute,  and  immediately  thereafter  he  receives  this  light  in 
regard  to  *his  duty  as  guardian  and  writes  the  letter  above 
mentioned  making  demand  for  rent,  and  upon  the  refusal  of  the 
defendant  to  pay  it  he  procures  himself  to  be  appointed 
guardian  ad  lite?^  and  commences  this  action  in  the  names 
of  these  infant  daughters  of  the  defendant.  There  can  be 
no  doubt  as  to  the  real  motive  for  the  action.  While 
it  may  have  no  bearing  upon  the  questions  of  law  which  are 
involved  herein,  it  is  proper  to  state  the  fact  because  of  the 
exception  taken  by  the  plaintifi:  to  the  ruling  of  the  court 
which  allowed  the  defendant  to  prove  a  quarrel  and  the 
remarks  that  were  made  by  the  general  guardian  to  the  defend- 
ant at  that  time.  It  will  be  seen  that  the  action,  so  far  as  it 
is  shown  by  the  complaint,  is  one  for  use  and  occupation, 
although  there  is  no  allegation  therein  of  any  agreement  on 
the  part  of  the  defendant  to  pay  rent.  The  fact  is  alleged 
that  the  plaintiffs  are  infants  under  the  age  of  fourteen  years, 
and  that  James  White  has  been  appointed  their  guardian  ad 
litein.  Upon  the  facts  which  have  been  stated,  and  which 
are  substantially  all  the  material  ones  which  were  proved,  the 
learned  trial  judge  held  that  there  must  be  some  agreement, 
either  expressed  or  implied  from  the  circumstances,  to  pay 
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rent  on  the  part  of  the  defendant,  and  if  tliere  were  no  such 
agreement  no  recovery  could  be  had.  The  court  submitted 
to  tlie  jury  the  question  whether  or  not  such  an  agreement 
had  been  proved,  and  it  permitted  them  to  infer  an  agreement 
to  pay  rent  from  tlie  circumstances  proved  in  the  case,  if  they 
thought  such  inference  were  a  proper  and  natural  one.  The 
jury  found  for  the  defendant,  thus  negativing  the  existence 
of  any  agreement  to  pay  rent,  either  expressed  or  implied.  So 
far  as  the  complaint  should  be  held  to  be  one  to  recover  rent 
for  the  use  and  occupation  of  these  premises  in  the  technical 
sense  of  that  expression  founded  on  the  statute,  the  action 
cannot  be  maintained  without  proof  of  some  agreement  to  pay 
rent,  either  expressed,  or  implied  from  the  possession  of  the 
lands  and  other  circumstances,  so  that  the  conventional  rela- 
tion of  landlord  and  tenant  may  be  said  to  have  existed  between 
the  parties.  {Cdllyer  v.  Collyer^  113  N.  Y.  442;  Preston  v. 
Ilaxoley,  139  id.  296.) 

The  plaintiffs,  however,  argue  that  there  is  stated  in  the 
complaint  enough  to  allow  of  a  recovery  in  the  nature  of  one 
for  use  and  occupation  founded  upon  the  fact  of  an  entry 
upon  the  lands  of  the  infants  by  one  who  had  not  the  legal 
right  to  occupy  as  against  them,  and  who,  therefore,  was  to 
be  regarded  as  entering  in  the  character  of  a  guardian  or 
bailiff  of  the  infants,  and  liable  to  account  for  the  rents  and 
profits  of  the  land  while  so  in  possession.  We  assume  that  if 
the  plaintiffs  proved  a  state  of  facts  from  which  an  illegal 
entry  or  intrusion  upon  the  lands  of  the  infants  would  follow, 
an  action  might  be  maintained  by  the  infants  upon  their 
arrival  at  age,  or  by  their  guardian  before  such  time,  against 
the  person  thus  intruding,  for  the  recovery  of  the  rents  and 
profits,  or,  in  other  words,  for  the  value  of  the  use  and  occupa- 
tion of  the  lands  thus  intruded  upon. 

The  cases  cited  in  tlie  very  learned  and  exhaustive  brief  of 
the  plaintiffs'  counsel,  would  seem  to  prove  this  beyond  all 
controversy,  and  indeed  we  should  say  that  it  was  quite  a 
plain  proposition.  It  might  be  questionable  whetlier  the 
complaint  set  forth  any  such  cause  of  action.     Aside  from  the 
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question  of  pleading,  however,  we  do  not  think  tlie  facts 
proved  and  found  show  any  such  case.  Upon  the  death  of 
James  Lamb,  the  intestate,  these  infant  plaintiffs  and  their 
mother,  the  defendant,  continued  living  in  the  house  where 
they  had  all  resided  lip  to  his  death.  The  mother  was  enti- 
tled to  dower.  They  were  helpless  infants ;  their  mother  was 
their  natural  guardian.  She  remained  in  the  house  after  her 
husband's  death,  protecting,  caring  for  and  supervising  them. 
Upon  such  facts  we  might  well  hold  there  was  no  wrongful, 
illegal  or  improper  intrusion  or  entry  upon  the  lands  of  these 
infants.  They  were  themselves  in  actual  occupancy  of  the 
house,  having  the  benefit  thereof  and  the  title  thereto ;  the 
defendant  caring  for  and  protecting  them  in  such  occupancy, 
and  not  in  fact  converting  any  profits  to  her  own  use,  or 
receiving  any  thing  as  profits  of  an  adverse  occupation  and 
possession.  There  are  other  facts,  however,  and  it  is  unneces- 
sary to  decide  upon  the  legal  effect  of  the  above  in  the 
absence  of  any  agreement  whatever. 

Upon  defendant's  petition  Mr.  White  was  appointed  the 
general  guardian  of  the  infants,  and  in  that  petition  the  fact 
was  stated  that  they  were  residing  in  this  house  and  that  no 
rent  arose  therefrom.  This  fact  was  known  by  the  proposed 
guardian,  and  from  the  time  of  his  appointment  he  had 
acquiesced  in  the  defendant's  residence  in  that  house  while 
taking  care  of  and  maintaining  the  children,  and  such  acqui- 
escence continued  until  a  short  time  subsequent  to  the  quarrel 
above  mentioned,  when  the  demand  for  rent  was  for  the  first 
time  made.  The  guardian  during  this  time  not  only  acqui- 
esced in  but  consented  to  and  advised  such  residence,  and  by 
the  finding  of  the  jury,  taking  into  consideration  the  issues 
made  by  the  answer  of  the  defendant  and  the  testimony  of 
Mr.  White  and  the  defendant,  and  the  manner  in  which  the 
question  was  submitted  to  the  jury,  it  can  be  stated  and  main- 
tained that  he  not  only  consented  to  such  occupation,  but  that 
he  agreed  aflSrmatively  that  no  rent  should  be  charged  and 
that  the  $1,000  allowed,  taken  in  connection  with  the  occupa- 
tion of  the  house,  should  be  the  allowance  to  the  defendant 
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out  of  the  property  of  the  infants  for  their  care,  clothing  and 
board.  The  ^plaintiffs'  counsel  alleges  that  the  question 
whether  such  agreement  existed  was  not  submited  to  the 
jury,  and  that  the  only  question  submitted  was  whether  there 
was  an  affirmative  agreement  on  the  part  of  the  defendant  to 
pay  rent,  or  whether  from  the  circumstances  proved  in  the 
case  the  jury  should  imply  one.  I  think  such  is  not  the  limi- 
tation to  be  given  to  the  charge  of  the  court.  The  affirmative 
agreement  was  set  up  in  the  answer.  The  guardian 
and  the  defendant  were  both  sworn  upon  the  trial. 
They  both  testified  to  a  certain  conversation  taking 
place  in  regard  to  these  children  and  to  the  amount 
which  s^uld  be  allowed  for  their  maintenance  and 
upon  the  mibject  of  rent.  The  guardian  testified  distinctly 
that  in  that  conversation  there  was  no  agreement  to  pay  any 
specified  sum  for  rent,  but  he  alleges  that  from  the  course  of 
the  conversation  it  was  assumed  and  stated  that  the  question 
of  rent  was  one  to  be  submitted  to  or  decided  by  the  surro- 
.  gate,  and  that  the  defendant  would  pay  whatever  the  surro- 
gate decided  was  proper.  ^  The  defendant,  in  testifying  in 
regard  to  that  conversation,  and  assuming  to  give  its  substan- 
tial import,  stated  that  the  agreement  was  that  she  was  to  have 
$1,000  annually  for  the  support  of  the  three  children,  and 
that  she  should  keep  the  children  and  should  have  the  use  of 
the  house  until  the  youngest  child  came  of  age,  on  payment 
by  her  of  the  taxes,  insurance  and  repairs,  and  he  advised  her 
to  stay  there  on  those  terms.  While  the  learned  court  charged 
that  there  must  be  found  either  an  express  agreement  to  pay 
rent  or  an  implied  agreement  arising  from  the  circumstances 
submitted  to  the  jury,  he  left  it  to  the  jury  to  say  which  of 
these  stories,  as  given  by  the  guardian  and  the  defendant,  they 
believed.  The  testimony  of  the  defendant  was  not  a  mere 
denial  of  that  of  the  guardian,  but  it  was  a  positive  statement 
as  to  what  the  agreement  was,  and  as  defendant  stated  it  her 
evidence  was  not  alone  totally  inconsistent  with  and  contradict 
tory  to  that  given  by  the  guardian,  but  it  stated  an  affirma- 
tive agreement  as  to  the  rent.     So,  when  the  testimony  of  the 


326  Lamb  et  al.  v.  Lamb.         •  [June, 

Opinion  of  the  Court,  per  Peckham,  J.  [Vol.  146. 

guardian  and  of  the  defendant  on  this  point  was  submitted  to 
the  jury,  and  it  was  left  to  them  to  say  which  of  the  two  wit- 
nesses they  were  to  believe,  it  was  in  substance  and  eflfect  a 
submission  of  the  question  as  to  what  was  the  agreement,  and 
a  verdict  for  the  defendant  involves  a  finding,  not  only  that 
there  was  no  expressed  agreement  to  pay  rent,  and  that  there 
was  no  implication  of  an  agreement  arising  out  of  the  circum- 
stances, but  a  finding  that  the  defendant's  evidence  was  true, 
and  that  evidence  proved  the  agreement  relied  on  by 
defendant.  The  agreement,  as  testified  to  by  the  defend- 
ant and  found  by  the  jury,  was  inconsistent  with  the  • 
idea  of  any  unlawful  intrusion  upon  the  lands  of  the 
infants  or  any  liability  to  pay  rent  therefor.  We^hink  the 
plaintiffs'  claim  that  the  testimony  was  contradictory  as  to  the 
agreement  to  pay  rent,  and  that  the  question  of  the  agreement 
as  sworn  to  by  defendant  had  not  been  submitted  to  the  jury, 
is  not  justified  by  the  charge  of  the  judge,  and  the  argument 
of  plaintiffs,  which  is  based  upon  such  claim,  must  fail.  Under 
such  circumstances,  the  continuation  of  the  mother  in  the 
house  furnishes  no  basis  of  a  claim  for  use  and  occupation.  It 
is  further  urged  that  this  agreement,  even  if  made,  was  one  ^ 
which  would  not  bind  the  infants,  unless  it  were  a  reasonable 
one,  and  that  evidence  addressed  to  the  question  of  the  reason- 
able character  of  the  agreement  offered  by  the  plaintiffs 
was  exclud(5d  by  the  court  upon  the  objection  of  the  defend- 
ant. The  evidence  which  the  counsel  for  plaintiffs  claims 
should  have  been  admitted  upon  this  point  was  that  which  he 
offered  for  the  purpose  of  showing  that  the  defendant  had,  on 
some  occasions,  taken  these  children  with  her  to  the  country 
and  obtained  board  for  them  at  rates  of  $3,  and  even  as  low 
afe  $2.50  per  week  for  each  of  them.  It  appeared  that  the 
mother  upon  all  these  occasions,  with  one  exception,  accom- 
panied her  children  for  the  purpose  of  taking  care  of  them. 
We  think  the  fact  if  proved  was  wholly  immaterial,  and  had 
no  bearing  whatever  upon  the  question  of  the  reasonable  char- 
acter of  the  agreement  which  tlie  defendant  alleges  was  made 
between  herself  and  this  guardian.     That  she  was  enabled  for 
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a  short  time  in  each  summer  to  obtain  board  for  herself  and 
her  children  at  a  small  rate  in  the  country  had  no  proper  bear- 
ing upon  the  question. 

The  court  permitted  the  defendant,  under  the  plaintiffs' 
objection,  to  testify  to  a  quarrel  between  the  defendant  and  the 
guardian  just  prior  to  the  time  when  he  wrote  the  letter  mak- 
ing his  demand  for  rent.  The  defendant  testified  that  in  that 
quarrel  the  guardian  made  threats  against  her,  and  said  that 
where  he  as  guardian  had  saved  her  cents  lie  would  make  her 
pay  out  dollars  in  more  ways  than  one.  It  was  objected  to  on 
the  ground  that  the  quarrel  and  dispute  between  these  parties 
had  no  relation  to  his  guardianship  or  administratorship  of  the 
estate.  We  think  the  evidence  was  admissible  upon  the  well- 
grounded  principle  that  it  is  always  proper  to  show  the  feeling 
of  a  witness  towards  .the  party  agfiinst  whom  he  testifies,  and 
for  the  purpose  of  thereby  affecting  the  credibility  of  his  tes- 
timony. It  was  particularly  proper  in  this  case.  His  evi- 
dence and  that  of  tlie  defendant  were  diametrically  opposed, 
and  to  such  an  extent  that  it  was  quite  plain  neither  could  be 
honestly  mistaken.  It  has  frequently  been  held  that  such 
evidence  is  proper.  {SturJces  v.  People^  5  Den.  106  ;  Schultz 
V.  Railroad  Co,,  89  ]N'.  Y.  2:t2.) 

On  the  whole,  we  think  the  judgment  is  right,  and  it  should 
be  affirmed. 

All  concur. 

Judgment  affirmed. 


^o* 


In  the  Matter  of  the  Estate  of  Josephine  Patterson  (Other- 
wise Known  as  Josephine  West),  Deceased. 

Upon  the  death  of  J.  letters  of  administration  were  issued  to  P.  upon  her 
estate,  upon  his  petition,  in  which  he  alleged  that  he  was  J.'s  surviving 
husband.  No  notice  was  given  to  the  next  of  kin,  and  there  was  no  appear- 
ance by  them.  P.  filed  his  account,  which  was  settled  by  the  surrogate, 
who  awarded  payment  of  the  whole  surplus  to  him  as  husband.  Subse- 
quently the  next  of  kin  filed  a  petition  alleging  that  P.  was  never 
married  to  J.  and  asking  to  have  the  decree  on  the  accounting  set  aside  and 
the  assets  paid  over  to  them.     The  evidence  showed  and  the  surrogate 
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found  that  P.  never  had  been  the  husband  of  the  intestate  and  ordered 
that  the  letters  of  administration  and  the  decree  be  revoked  and  vacated. 
On  appeal  the  General  Term  reversed  that  portion  of  the  surrogate's 
order  which  revoked  the  letters,  on  the  sole  ground  that  no  such  relief 
was  asked  for,  but  affirmed  that  portion  vacating  the  decree.  On  appeal 
bere  it  was  claimed  by  P.  that  the  unrevoked  letters  were  conclusive 
proof  of  P.'s  title  as  husband.  Held,  untenable;  that  while  the  unre- 
voked order  appointing  P.  as  administrator  was  conclusive  as  to  his 
authority  to  act  there  was  no  estoppel  making  the  reason  which  led  to  the 
granting  the  order  a  fact  conclusively  established  as  against  the  next  of 
kin,  who  were  not  notified  and  did  not  appear;  that  they  could  waive 
their  right  to  attack  the  order,  and  it  could  stand  consistently  with  the 
relief  asked  for  and  granted.  • 

Hankin  v.  Turner  (L.  R.  [10  Ch.  Div.]  872);  F&rter  v.  Piirdy  (29  N.  Y. 
106);  Cai^oUe  v.  Fern4  (13  Wall.  465);  In  r6  JSodertgas  (63  N.  Y.  460); 
Bolton  V.  Schriever  (135  id.  65),  distinguished. 

Reported  below,  79  Hun,  371. 

(Argued  May  24,  1895  ;  decided  June  11,  1895.) 

Appeal  from  part  of  an  order  of  tlie  Special  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June 
15,  1894,  which  reversed  a  decree  of  the  surrogate  of  the 
"County  of  New  York  so  far  as  it  vacated  letters  of  adminis- 
tration of  the  estate  of  Josephine  Patterson,  deceased,  to 
William  H .  Patterson,  and  affirmed  said  decree  so  far  as  it 
vacated  a  decree  of  said  court  passing  and  settling  the  accounts 
of  said  William  H.  Patterson  as  such  administrator. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

William  H.  Uamilton  for  appellant.  The  issuance  of  the 
letters  to  Patterson  was  an  adjudication  that  he  was  the  hus- 
band of  the  decedent,  and  until  they  are  first  revoked  by  a 
direct  proceeding  for  that  purpose  it  remained  res  adjudicata 
in  this  proceeding  to  vacate  the  decree  judicially  settling  his 
accounts,  and  to  obtain  a  distribution  of  the  estate  by  Patter- 
son as  administrator.  (Code  Civ.  Pro.  §§  2591,  2660,  2662, 
2685 ;  1  Greenl.  on  Ev.  §  525  ;  Ilankins  v.  Turner,  L.  R.  [10 
Ch.  Div.]  372 ;  Porter  v.  Purdy,  29  IS".  Y.  106  ;  Van  Steen- 
hurgh  V.  Bigelow,  3  Wend.  42 ;  Canjolle  v.  Curtiss,  13  Wall. 
465  ;  Carroll  v.  Carroll^  60  X.  Y.  121 ;  James  v.  Adains^  22 
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How.  Pr.  409 ;  Sheldon  v.  Wright,  5  N.  Y.  482  ;  Boderigas  v. 
E.  li,  S,  Ifi^t,  63  id.  460 ;  Bolton  v.  Schriever,  135  id.  65 ; 
Plume  T.  //.  S.  Inst,  46  N.  J.  L.  211.)  The  petitioner  had 
no  interest  in  the  estate,  and  conld  have  no  standing  as  a 
party.  (Code  Civ.  Pro.  §§  2487,  2647 ;  In  re  Pemlee,  73 
Hun,  113.)  But  conceding  the  appellant's  status  as  husband 
was  open  to  attack  in  this  collateral  proceeding  the  decisions  of 
the  lower  courts  on  the  question  of  marriage,  were  against 
settled  rules  of  law  and  in  the  face  of  the  undisputed  evi- 
dence in  the  case.  {1%  re  Harriott,  145  N.  Y.  540 ;  Rose  v. 
Clarh,  8  Paige,  573 ;  Badger  v.  Badger,  88  id.  546  ;  Clayton 
V.  Wardell,^  id.  230  ;  Hines  v.  McDermott,  91  id.  451 ;  Wil- 
cox V.  Wilcox,  46  Hun,  37 ;  Hill  v.  Burger,  3  Bradf .  432  ;  In 
re  Christie,  1  Tucker,  81 ;  Jackson  v.  Claw,  18  Johns.  346 ; 
FerUon  v.  Reed,  5  id.  52 :  2  Rice  on  Ev.  998 ;  Wilkinson  v. 
Payne,  4  T.  R.  468 ;  Piers  v.  Piers,  2  H.  L.  Cas.  331 ;  13 
Jur.  569 ;  Rex  v.  Twyning,  2  Barn.  &  Aid.  386 ;  Harrod  v. 
Ha/rrod,  1  Kay  &  J.  4  ;  18  Jur.  853  ;  Goodman  v.  Goodman, 
5  Jur.  [N.  S.]  902 ;  28  L.  J.  Ch.  745 ;  Sichel  v.  Lambert,  15 
C.  B.  [K  S.]  181 ;  1  Greenl.  on  Ev.  §§  105,  200 ;  GaU  v.  GaU, 
114  N.  Y.  109.  The  order  of  the  General  Term  is  appealable 
to  this  court.  {Lihhey  v.  Mason,  112  N.  Y.  525  ;  In  re  Til- 
den,  98  id.  434 ;  In  re  Flynn,  136  id.  287.) 

Edmund  Luis  Mooney  for  respondent.  The  courts  below 
had  power  to  revoke,  for  fraud,  the  decree  judicially  settling 
the  appellant's  accounts,  as  administrator,  while  allowing  the 
letters  of  administration,  issued  to  appellant,  to  remain  in  full 
force.  (Code  Civ.  Pro.  §§  2472,  2473,  2481,  2591,  2660, 
2661,  2666,  2730,  2743  ;  Knox  v.  Nobel,  77  Hun,  230 ;  In  re 

UnderhiU,  117  K  Y.  471,  475 ;  In  re  Verplanck,  91  id.  439, 
450.)  None  of  the  exceptions  to  the  admission  or  exclusion 
of  testimony  was  well  founded.     (Code  Civ.  Pro.    §  2545 ; 

Chamberlain  v.  Chamberlain,  71  N.  Y.  423 ;  Hill  v.  Burger, 
3  Bradf.  432,  449.) 

Finch,  J.     Upon  the  death  of  the  intestate,  letters  of  admin- 
istration were  granted  to  Patterson  as  her  surviving  Imsband* 
SiCKELs — Vol.  CI.         42 
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They  issued  upon  his  petition  asserting  that  relation  as  his 
title  and  the  foundation  of  his  right,  but  without  notice  to 
the  next  of  kin,  or  any  appearance  by  them.  At  a  later 
period  he  tiled  his  account,  and  the  same  was  settled  by  the 
surrogate  awarding  payment  of  the  whole  surplus  to  him  as 
husband.  Thereafter  the  next  of  kin  filed  a  petition,  alleg- 
ing that  he  was  never  in  any  manner  married  to  the  deceased, 
but  had  obtained  the  whole  estate  by  tlie  false  assertion  of 
a  husband's  right,  and  asked  to  have  the  decree  on  the  account- 
ing and  for  distribution  vacated  and  set  aside,  and  that  the 
assets  in  the  hands  of  the  administrator  be  paid  over  by  him  to 
the  next  of  kin.  ^  The  surrogate  determined,  and  the  evidence 
before  him  fully  justified  the  conclusion,  that  Patterson  was 
not  and  never  had  been  the  husband  of  the  intestate,  but  lived 
with  her  only  in  a  meretricious  relation,  and  that,  therefore,  the 
letters  of  administration  and  tlie  decree  for  distribution  were 
each  obtained  by  fraud  and  falsehood  and  should  be  revoked 
and  vacated.  An  order  to  that  effect  was  entered,  but  on 
appeal  to  the  General  Term  so  much  of  it  as  revoked  the  let- 
ters was  reversed  for  the  sole  reason  that  the  proceeding  was 
not  framed  for  such  relief.  The  vacating  of  the  decree  for 
distribution  was  affirmed,  and  it  is  now  said  that  such  aflirni- 
ance  was  error,  because  the  unrevoked  letters  were  conclusive 
proof  of  Patterson's  title  as  husband  and  must  uphold  the 
decree  of  distribution  until  themselves  vacated  in  a  proper 
direct  proceeding.  That  presents  the  sole  question  on  this 
appeal.  The  appellant's  argument  is  that  the  next  of  kin 
claim  under  and  in  aflimiance  of  the  order  appointing  Patter- 
son administrator  and  cannot,  therefore,  at  the  same  time 
attack  it  collaterally.  But  they  do  not  attack  it  at  all.  They 
admit  and  recognize  the  authority  of  Patterson  as  adminis- 
trator, and  concede  that  the  order  unrevoked  is  conclusive 
proof  of  that  authority.  The  Code  gives  such  effect  to  the 
order,  and,  admitting  its  force,  they  ask  that  the  lawful 
administrator  make  an  honest  and  lawful  distribution.  There 
is  no  inconsistency  in  their  position,  for  the  order  is  not  con- 
clusive upon  the  reasons  and  facts,  not  jurisdictional,  which 
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led  to  it  08  against  parties  not  cited,  not  appearing,  and 
who  have  in  no  mannfer  been  heard  in  respect  to  them. 
Thft  order  does  not  fall,  is  not  revoked,  or  even  shaken 
in  its  authority  by  proof  in  the  proceeding  for  distribu- 
tion that  Patterson  never  was,  in  fact,  husband.  There 
is  no  estoppel  which  goes  behind  it  and  makes  the  rea- 
son which  led  to  it  a  fact  conclusively  established  in  a 
case  where  the  next  of  kin  were  neither  notified  nor  appeared. 
A  creditor  may  be  appointed  where  it  appears  that  there  is  no 
next  of  kin.  On  his  accounting  can  it  be  that  the  next  of 
kin  actually  existing  may  not  assert  their  right  to  distribution 
and  contest  the  validity  or  amount  of  the  creditor's  debt? 
For  them  the  question  who  shall  distribute  may  be  quite 
immaterial  and  induce  a  waiver  of  the  prior  right  which 
might  be  enforced,  but  such  waiver  would  be  fatal  if  by  it 
the  question  to  whom  distribution  should  be  made  is  finally 
foreclosed.  I  can  see  no  reason  for  such  a  doctrine.  There 
is  no  attack  upon  the  order  granting  the  letters  either  col- 
lateral or  direct.  On  the  contrary,  it  may  stand  consistently 
with  the  relief  asked.  None  of  the  cases  cited  by  the  appel- 
lant establish  the  doctrine  for  which  he  contends.  Most  of 
them  were  obviously  cases  in  which  the  relief  sought  neces- 
sarily required  the  vacating  or  destruction  of  the  prior  order 
as  in  Ilankin  v.  Turner  (L.  Rep.  [10  Ch.  Div.]  372),  in  which 
the  suit  was  for  administration,  and  the  relief  involved  a 
vacating  of  the  order  of  the  Probate  Division.  PorUr  v. 
Pxirdy  (29  X.  Y.  100)  states  the  familiar  rule  that  an  adjudi- 
cation cannot  be  destroyed  by  a  mere  collateral  attack.  In 
CavjoUe  v.  Ferrie  (13  Wall.  465)  there  was  a  judgment  of  a 
state  court  in  a  suit  for  administration  involving  the  question 
who  was  next  of  kin,  in  which  all  parties  had  been  heard,  and 
it  was  held  conclusive.  In  the  Roderiyas  case  (03  N.  Y.  400) 
it  was  a  jurisdictional  fact  which  was  sought  to  be  disproved 
to  the  necessary  destruction  of  the  order  founded  upon  it. 
Here  no  jurisdictional  fact  was  assailed,  nor  was  the  order 
founded  upon  it  attacked  or  questioned.  In  Bolton  v. 
Schriever  (135  X.  Y.  65)  the  plaintiffs  in  ejectment  claimed 
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ss  heirs  at  law  and  could  only  succeed  by  annulling  the  pro- 
hate  of  a  will  carrying  the  estate  elsewhere,  and  sought  to  do 
so  by  contradicting  the  fact  of  inhabitancy.  Obviously  none 
of  these  cases  furnish  the  rule  in  the  one  before  us,  for  here 
the  order  may  stand,  and  is  left  to  stand,  consistently  with  the 
relief  granted. 

What  is  said  as  to  the  conduct  of  the  next  of  kin  in  so  long 
postponing  their  attack  will  assume  importance  if  the  sureties 
of  Patterson  are  sued,  but  is  at  present  immaterial. 

We  see  no  reason  for  disagreement  with  the  General  Term 
and  its  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Elizabeth  S.  Edgecomb,  Appellant,  v.  Sarah  E.  Buckhoijt, 
as  Administratrix,  etc..  Respondent. 

Plaintiff,  an  unmarried  woman,  entered  into  the  service  of  W.,  defendant*s 
intestate,  as  a  housekeeper,  and  to  render  such  other  services  as  should  be 
required  of  her,  under  an  agreement  that  she  was  to  be  compensated  for 
her  services  by  certain  specified  provisions  in  his  will.  Plaintiff  having 
received  and  accepted  an  offer  of  marriage,  notified  W.  thereof, 
stating  to  him  her  willingness  to  carry  out  and  continue  the  perform- 
iince  of  her  contract,  and  that  her  proposed  husband  was  entirely  willing 
she  should  do  so.  W.  refused  to  receive  her  services  as  a  married 
woman,  and  discharged  her  soon  after  she  married.  In  an  action  upon 
the  contract,  /celdf  that  the  mere  fact  of  a  contemplated  marriage,  or  the 
marriage  itself,  did  not  necessarily  as  matter  of  law  disqualify  plaintiff 
from  rendering  the  services  contemplated  in  the  agreement;  and  so,  that 
the  question  as  to  whether  the  marriage  afforded  ground  for  plaintiff's 
discharge  was  properly  submitted  to  the  jury. 

It  appeared  that  W.  was  a  man  of  wealth,  and  that  his  establishment  was 
conducted  on  a  lavish  scale  of  expenditure.  Plaintiff  called  M.  as  a 
witness,  who  testified  that  she  had  conducted  boarding  houses  of  the 
highest  class  in  the  city  of  New  York,  had  hired  many  housekeepers 
and  paid  them  their  wages,  and  that  their  services  were  fairly  worth 
the  amount  paid,  which  Vas  stated.  This  testimony  was  received  under 
objection  and  exception.     Held,  no  error. 

Said  witness  also  testified  that  she  had  seen  plaintiff  at  various  times  doing 
sewing  of  all  kinds  and  mending  for  W.  The  witness  was  then  asked 
and  permitted  to  answer  as  to  the  value  of  such  services,  assuming  that 
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they  were  in  each  month  of  about  the  same  proportion  as  when  named) 
by  the  witness.  This  was  objected  to,  among  other  things,  on  the 
ground  that  the  complaint  merely  set  forth  the  employment  of  plaintiflT 
ns  a  housekeeper,  and  this  did  not  include  plaintiffs  services  as  a  seam- 
stress.    Held,  untenable. 

Defendant  appealed  from  an  order  denying  a  motion  for  a  new  trial,  made- 
upon  the  minutes  of  the  judge,  and  also  from  the  jydgment  entered  on 
the  verdict.  The  General  Term  reversed  the  judgment.  Its  order  was 
upon  plaintiff' s  motion  amended,  so  as  to  show  that  the  reversal  was 
upon  exceptions  alone,  and  the  order  denying  a  motion  for  a  new  trial 
was  affirmed  upon  the  facts.  Held,  that  the  questions  reviewed  by  tte- 
(Jeneral  Term  upon  appeal  from  the  order  denying  a  motion  were  not 
before  this  court,  and  as  to  them  it  had  no  jurisdiction,  and  as  it 
appeared  that  the  reversal  of  the  judgment  was  upon  questions  of  law 
only,  they  were  reviewable  here. 

Edgecomb  v.  Buckhout  (83  Hun,  108),  reversed. 

(Argued  May  27,  1895;  decided  June  11,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  10, 
1894,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  ^  verdict,  and  also  reversed  an  order  denying  a  motion 
for  a  new  trial,  and  granted  such  motion. 

The  nature  of  the  action  and  the  facts,  so-  far  as  material, 
are  stated  in  the  opinion. 

Daniel  B.  Thompson  for  appellant.  No  available  excep- 
tion was  taken  by  defendant's  counsel.  {Merritt  v.  Camp- 
heU,  79  N.  Y.  625 ;  Nay  v.  Curley,  113  id.  575 ;  McGean  v. 
Jf.  R,  Co.^  117  id.  219.)  The  question  as  to  whether  the 
marriage  of  the  plaintiff  made  it  practically  impossible  for  her 
to  continue  to  perform  such  services  as  she  agreed  to  perform 
as  housekeeper  for  tlie  decedent,  is  clearly  a  question  of  fact, 
and  tlie  trial  justice  committed  no  error  in  denying  the  motion 
to  dismiss  the  complaint  or  in  refusing  to  direct  a  verdict 
for  the  defendant.  {Jxcstice  v.  Lansing^  52  N.  Y.  323 ;  Stoker 
V.  Johnson,  57  id.  673 ;  Ilackford  v.  N,  Y.  E\  R.  R.  Co.,  55 
id.  654 ;  Meade  v.  Parker,  111  id.  262.) 

Louis  0,  Vari  Doren  for  respondent.  The  rule  is  well 
aettled  in  this  state  that  if  the  master  for  good  and  sufficient 
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cause  discharge  the  servant  before  tlie  expiration  of  the  term 
of  service,  or  if  tlie  servant,  without  good  cause,  quits  service 
before  the  end  of  the  term,  he  can  recover  nothing  for  the 
part  of  the  term  past  nor  for  the  future.  (Turner  v.  Kouw- 
enhoven,  100  N.  Y.  119,  120 ;  Lacy  v.  Getman,  119  id. 
109  ;  King  v.  St  John,  9  B.  &  C.  89G ;  Stonetj  v.  F.  T.  Co., 
17  Ilun,  579 ;  Huntington  v.  Claffin,  38  N.  Y.  182 ;  Spain 
V.  Aymott,  2  Starkie,  250 ;  B,  F.  Co,  v.  Gla88Cocl\  36  Alb.  L. 
.J.  43  ;  Foot  V.  Sahin,  19  Johns.  158 ;  Lovier  v.  Meeker,  25  X. 
Y.  361.)  This  respondent  has  practically  never  had  the 
benefit  of  a  review  of  the  facts  of  the  case  as  far  as  they 
relate  to  the  propriety  of  the  verdict.  {Ehrichs  v.  DeMiU, 
75  X.  Y.  370;  Harris  v.  Burdstt,  73  id.  136;  Snebley  v. 
Conner,  87  id.  218;  Kennieiitt  v.  Parvialee^  109  id.  650; 
Williams  V.  R.  B.  Co,,  127  id.  643.) 

Peckham,  J.  The  plaintiff  brought  this  action  to  recover 
for  services  as  housekeeper,  which  she  alleged  in  her  com- 
plaint herein  she  had  performed  for  one  Eckf ord  Webl>  under 
an  agreement  that  she  should  perfonn  them  up  to  the  death 
•of  Mr.  Webb,  he  agreeing  with  her  that  she  should  be  com- 
pensated for  such  services  by  a  provision  in  his  will,  by  which 
she  would  have  a  life  estate  in  the  house  No.  78  Rush  street, 
in  the  city  of  Brooklyn,  $5,000  in  cash  and  $3,000  in  value 
of  railroad  bonds.  The  plaintiff  alleged  the  performance  of 
the  contract  on  her  part,  the  death  of  the  other  party  to  the 
agreement,  Mr.  Webb,  and  his  failure  to  make  any  provision 
for  her  in  his  will.  It  w^as  also  alleged  that  the  reasonable 
compexisation  for  the  services  actually  performed  by  the  plain- 
tiff would  be  the  sum  of  $18,000,  no  part  of  which  had  been 
paid  to  the  plaintiff,  and  she  demanded  judgment  therefor 
against  his  administratrix,  with  interest  from  October  1, 1893, 
the  date  of  the  death  of  Mr.  Webb. 

The  defendant  put  in  an  answer  denying  the  agreement, 
alleging  that  the  plaintiff  had  been  fully  paid  for  all  services 
rendered  by  her  to  the  deceased,  and  also  alleging  that  the 
plaintiff,  long  prior  to  the  death  of  Mr.  Webb,  had  herself 
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terminated,  canceled,  discliarged  and  abandoned  the  contract. 
Other  defenses  were  set  up  in  the  answer  which  are  not 
necessary  to  state. 

It  appeared  npon  the  trial  that  the  deceased,  Mr.  Webb, 
was  a  man  about  sixty  years  of  age,  very  large  in  person  and 
somewhat  helpless  on  that  account.  Sometime  in  1881,  he 
engaged  the  plaintiff,  who  was  then  an  unmarried  woman  of 
about  forty  years  of  age,  to  become  his  housekeeper  and  to 
perform  such  other  services  as  might  be  required  of  her  from 
time  to  time.  The  agreement  was  that  the  plaintiff  should 
perform  such  services  for  Mr.  Webb  up  to  the  time  of  his 
death,  for  which  she  was  to  be  compensated  as  stated  in  the 
complaint  Pursuant  to  the  agreement  the  plaintiff  then 
entered  into  the  service  of  Mr.  Webb  and  remained  in  his 
service  between  eiglit  and  nine  years.  She  proved  the  character 
of  the  services  which  she  rendered,  which  were  not  alone  those 
pertaining  to  an  ordinary  housekeeper,  but  included  services 
of  a  personal  nature,  necessitating  constant  attendance 
upon  Mr.  Webb.  They  included  also  the  purchase  of 
supplies  for  the  house  and  table,  the  liiring  of  servants, 
the  superintendence  of  tlieir  work,  paying  the  bills  of 
the  establishment,  attending  to  the  sewing  and  mending  and 
doing  many  other  services  which  were  stated  in  detail  by  the 
plaintiff  and  her  witnesses.  Sometime  in  the  spring  or  early 
summer  of  the  year  1889,  the  plaintiff  left  the  service  of  Mr. 
Webb  under  circumstances  which  she  stated  in  her  testimony. 
They  were  in  substance  that  upon  informing  Mr.  Webb  that 
she  had  received  an  offer  of  marriage  from  her  present  hus- 
band, Mr.  Edgecomb,  and  asking  his  advice  as  to  her  accept- 
ance of  it,  he  stated  that  he  had  no  advice  to  give  and  became 
quite  angry.  The  conversation  was  continued  regarding  the 
question  of  her  ability  to  render  to  Mr.  Webb  the  services 
which  she  liad  theretofore  rendered,  if  she  married  Mr.  Edge- 
comb, and  Mr.  Webb  said  that  she  would  not  be  able  to  ren- 
der him  such  services,  that  her  husband  would  not  permit  it 
and  that  he  would  not  have  any  married  man  around  his 
house.     The  plaintiff  replied  that  she  had  spoken  with  Mr. 
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Edgecomb  in  regard  to  the  matter  and  that  he  was  perfectly 
willing  that  she  should  continue  to  render  the  same  services 
that  she  had  before  rendered  and  that  unless  he  were  willing 
that  she  should  do  so  she  would  not  marry  him.  In  addition 
she  said  she  would  if  Mr.  Webb  preferred  it  take  a  house 
with  her  husband  and  give  to  Mr.  Webb  the  best  rooms  in  it 
and  render  to  him  the  same  services  she  had  heretofore  ren- 
dered him ;  or  if  he  chose  she  would  have  Mr.  Edgecomb 
come  to  the  house  and  she  would  continue  to  give  the  same 
services  to  Mr.  Webb  under  those  circumstances;  or  slie 
would  have  Mr.  Edgecomb  remain  where  he  was  and  she 
would  in  that  case  continue  to  render  the  services  until  Mr. 
Webb  died,  and  that  during  the  little  space  of  a  wedding  tour 
which  she  would  like  to  take,  she  would  have  her  stepmother 
come  and  perform  the  same  services  for  Mr.  Webb  that  the 
plaintiff  had  been  performing.  The  testunony  shows  that  it 
was  not  an  alternative  demanded  on  the  part  of  the  plaintiff 
that  the  contract  should  be  modified,  from  that  which  was 
originally  made.  The  evidence  shows  a  statement  on  her 
part  of  her  willingness  to  stand  by  the  contract  that  she  had 
made  and  a  statement  that  her  proposed  husband  was  entirely 
willing  that  she  should  do  so,  and  then  she  offered  at  the 
option  of  the  deceased  other  propositions  in  relation  to  taking 
a  house,  etc.,  which  have  just  been  stated. 

The  result  of  it  was  that  Mr.  Webb  discharged  her  and 
gave  her  three  weeks  in  which  to  leave  his  house.  It  is  plain 
and  the  jury  have  found  that  the  discharge  was  given  by  Mr. 
Webb  solely  for  the  reason  that  he  refused  to  accept  the  serv- 
ices of  plaintiff  as  a  married  woman,  and  his  notification  to 
her  that  she  might  have  three  weeks  in  which  to  leave  was 
based  solely  upon  his  determination  to  refuse  at  all  events  the 
services  of  the  plaintiff  as  a  married  woman.  He  stated  that 
he  would  not  have  a  married  woman,  and  that  he  wanted  an 
unmarried  woman  to  perform  the  services  which  he  required. 

The  plaintiff  left  the  house  pursuant  to  the  notification  of  Mr. 
Webb  and  soon  thereafter  was  married  to  Mr.  Edgecomb,  and 
the  two  left  for  Europe.     They  were  gone  several  years  and 
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retnrned  a  short  time  prior  to  Mr.  Webb's  death,  in  October, 
1893,  and  soon  after  that  event  the  plaintiff  brought  tliis 
action  to  recover  for  the  value  of  the  services  performed  by 
her  during  the  time  that  she  was  in  his  employ. 

The  learned  judge  upon  the  trial  submitted  to  the  jury  the 
question  as  to  wliat  the  terms  of  the  agreement  between  Mr. 
Webb  and  the  plaintiff  were.  If  they  found  that  the  agree- 
ment was  as  testified  to  on  the  part  of  the  plaintiff,  the  sec- 
ond question  submitted  to  tliem  was  that  relating  to  her  per- 
formance of  the  agreement  thus  proved.  He  stated  to  the 
jury  that  the  contention  on  tlie  part  of  the  plaintiff  was  that 
she  had  been  ready,  willing  and  able  at  all  times  to  continue 
to  serve  Mr.  Webb,  and  that  the  relations  between  them  were 
severed  not  by  any  wrongful  act  on  her  part,  but  by  some 
wrongful  act  on  his  part,  and  she  claimed  that  his  discharge  of 
her  was  wrongful  in  the  sense  that  her  contemplated  marriage 
did  not  constitute  any  just  ground  in  and  of  itself  for  her 
discharge. 

The  learned  judge  then  said  to  the  jury :  "  If  the  effect  of 
the  marriage  of  the  plaintiff  with  Mr.  Edgecomb  was  such 
as  to  render  it  practically  impossible  for  her  to  continue  there- 
after to  render  the  services  as  housekeeper  which  were  con- 
templated by  the  agreement  between  her  and  Mr.  Webb,  this 
contract  was  ended  by  her  act,  and  as  the  contract  is  an 
entirety,  she  lost  all  right  to  recover  in  the  action.     *     *     * 

"  She  testified  that  the  husband  was  entirely  willing  to  allow 
her  to  remain  there  just  as  she  had  remained  before,  to  allow 
her  to  do  just  what  she  had  done  before,  to  perform  all  those 
various  services  which  have  been  narrated  with  so  much  detail 
in  your  hearing  during  this  trial,  and  you  are  asked  to  con- 
clude, therefore,  that  there  was  no  necessary  obstacle  to  the 
continuance  of  that  relation  arising  out  of  the  new  relation 
which  she  was  about  to  form  and  did  form  with  the  gentleman 
who  became  her  husband.  In  other  words,  you  are  told  that 
this  new  relation  was  not  incompatible  with  the  continuation 
of  the  old  one,  and  that  the  husband  had  no  claims  or  rights 
SicKEi'S  — Vol.  CI.        43 
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as  to  his  wife  which  rendered  it  improper,  if  not  impracticable, 

for  her  to  go  on  and  do  what  she  had  been  doing  before. 
*      4t      * 

"I  leave  it  to  you  as  a  question  of  fact  to  determine 
whether  or  not  the  effect  of  the  marriage  was  to  render  it 
practically  impossible  for  the  plaintiff  to  continue  to  render 
the  BiMie  services  as  she  had  rendered  before.  *  *  *  If 
you  shall  find  that  the  effect  of  the  marriage  she  was  about  to 
contract  took  it  out  of  her  power  to  perform  the  contract, 
then  she  cannot  recover  at  all.  If  such  was  not  the  effect  of 
the  marriage,  and  if  you  shall  find  that  it  was  practicable  for  her 
to  go  on  and  do  just  what  she  did  before,  and  that  Mr.  Edge- 
comb,  her  husband,  was  willing  that  she  should  go  on  and  do  just 
as  she  did  before,  then  Mr.  Webb  was  not  in  a  position  to  break 
off  the  relations  till  something  actually  occurred  which  made 
it  certain  that  she  could  not  go  on. 

"  Of  course,  he  was  under  no  obligations  to  make  any  change 
in  his  household  to  accommodate  the  husband.  He  was  under 
no  obligation  to  admit  him  there,  either  as  the  spouse  of  this 
lady  or  as  a  visitor  for  any  purpose  whatever,  or  to  sacrifice 
one  moment  of  the  time  which  the  plaintiff  engaged  should 
be  devoted  to  him  in  order  that  she  might  devote  it  to  her 
husband  ;  but  he  was  not  justified  in  breaking  off  the  relation 
if  it  were  practicable  that  the  relation  should  continue  as  it 
had  continued  and  as  it  was  intended  to  continue  by  the  con- 
tract, if  she  did  everything  to  render  such  a  result  possible." 

Several  written  questions  were  submitted  to  the  jury,  which 
they  answered.  They  found  the  agreement  as  testified  to  on 
the  part  of  the  plaintiff ;  they  found  that  Mr.  Webb  dismissed 
plaintiff  from  his  service  because  she  became  engaged  to  Mr. 
Edgecomb ;  they  found  that  the  marriage  of  the  plaintiff  to 
Mr.  Edgecomb  did  not  make  it  practically  impossible  for  her 
to  continue  to  perform  such  services  as  she  had  agreed  to  per- 
form as  housekeeper  for  Mr.  Webb,  and  that  the  plaintiff  did 
not  voluntarily  leave  or  abandon  the  service  of  Mr.  Webb 
upon  entering  into  her  marriage  engagement.  Also  that  the 
plaintiff  had  not  been  paid  for  such  services  as  she  rendered 
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to  Mr.  Webb.  They  also  found  that  the  fair  and  reasonable 
value  of  such  services  as  the  plaintiff  rendered  to  Mr.  Webb 
was  $85  per  month,  and  they  found  a  general  verdict  for  the 
sum  of  $8,330. 

The  defendant  appealed  to  the  General  Term  from  the 
judgment  entered  upon  the  verdict,  and  that  court  held  that 
the  question  respecting  the  right  of  the  deceased  to  discharge 
the  plaintiff  shouHl  have  been  decided  as  a  question  of  law  by 
the  trial  court,  and  that  as  matter  of  law  the  marriage  of  the 
plaintiff  wrought  such  a  change  in  the  plaintiff  herself  as  to 
disqualify  her  from  the  performance  of  her  contract  with  Mr. 
Webb,  and  that  Mr.  Webb  was  justified  in  construing  her 
proposed  marriage  as  a  rescission  of  the  contract  on  her  part, 
and  discharging  her  for  that  cause. 

Treating  the  question  as  one  of  law  simply,  we  are  of  opin- 
ion that  the  General  Term  erred  in  its  conclusion  as  above 
stated.  We  agree  that  the  services  contracted  for  in  this  case 
were  those  entirely  of  a  personal  nature,  admitting  of  no  sub- 
stitution of  any  other  individual,  either  as  master  or  servant. 
The  master  selected  the  servant  and  the  servant  chose  the 
master.  Submission  to  the  master's  will  is  the  law  of  this 
contract,  as  it  was  of  that  in  Zacy  v.  Getman  (119  N.  Y.  109- 
115).  Of  course  the  master's  will  must  be  lawful  and  reason- 
able, and  of  such  a  nature  must  be  his  orders,  and  a  breach  of 
the  agreement  to  render  such  services  as  were  therein  pro- 
vided for  and  intended  in  this  case  would  be  ample  justifica- 
tion to  the  master  for  the  discharge  of  the  servant,  the  plain- 
tiff herein.  But  we  are  of  the  opinion  that  the  mere  fact  of 
a  contemplated  marriage,  or  the  marriage  itself,  would  not  as 
matter  of  law  render  tlie  plaintiff  incompetent,  or  necessarily 
disqualified,  to  perfonh  the  services  which  had  been  contem- 
plated in  the  agreement  between  the  parties.  The  General 
Term  is  in  error  when  the  learned  judge  speaking  for  it  says 
that  the  evidence  showed  the  deceased  Mr.  Webb  had  con- 
tracted foi*  the  services  of  an  unmarried  woman.  He  had 
contracted  for  the  plaintiff's  services,  and  at  the  time  she  hap- 
pened to  be  unmarried.     But  there  was  nothing  in  the  nature 
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of  those  services  which  rendered  it  legally  impossible  for  the 
plaintiff  to  perform  them  as  a  married  woman,  or  which  neces- 
sarily disqualified  her  from  their  performance  upon  her  mar- 
riage. If  her  husband  were  entirely  willing  that  she  should 
perform  them,  and  that  she  should  remain  in  the  house  of 
Mr.  Webb  separated  from  her  husband,  he  continuing  to 
reside  where  he  had  resided  up  to  that  time,  how  can  it  be  said 
as  matter  of  law  that  this  marriage  necessarily  rendered  the 
plaintiff  incompetent  to  perform  her  agreement  ?  If,  after  the 
marriage  had  taken  place,  the  deceased  had  found  that  the 
services  of  the  plaintiff  were  not  being  rendered  as  they  there- 
tofore had  been,  on  account  of  the  fact  that  she  had  a  hus- 
band who  claimed  any  portion  of  her  time  and  services,  or 
who  claimed  or  endeavored  to  exercise  the  right  to  be  in  the 
house  of  the  deceased  at  any  time,  then  there  would  have  been 
justification  for  the  discharge  of  the  plaintiff  by  Mr.  Webb. 
But  so  long  as  the  plaintiff  continued  in  the  faithful  perform- 
ance of  the  agreement  which  she  had  theretofore  entered  into 
with  Mr.  Webb,  the  fact  that  the  plaintiff  had  a  husband 
would,  under  the  circumstances,  be  wholly  immaterial,  pro- 
vided, of  course,  that  the  husband  claimed  no  right  to  and  did 
not  in  fact  come  to  the  house  of  the  deceased  and  made  no 
claim  for  the  presence  or  service  of  the  plaintiff  at  his  house 
or  for  her  time.  It  is  true  that  marriage  is  not  only  a  con- 
tract but  an  institution,  as  said  by  the  learned  court  below, 
and  that  it  not  only  creates  rights  and  makes  obligations,  but 
that  it  confei*s  a  status.  But  so  long  as  the  husband  claims 
no  rights  arising  from  the  marriage  contract,  and  is  on  the 
contrary  entirely  willing  that  the  w^ife  sliall  continue  as  there- 
tofore in  the  full  performance,  separated  and  apart  from  her 
husband,  of  her  obligations  to  another,  it  cannot  be  said  that 
the  wife  necessarily  and  simply  by  virtue  of  the  marriage  dis- 
ables or  disqualifies  herself  from  performing  her  earlier  agree- 
ment, and  that  as  long  as  she  does  perform  it  in  every  respect 
as  fully  and  completely  as  she  ever  did,  and  the  husband 
claims  and  exercises  no  rights  whatever  over  her  or  in  regard 
to  her  other  obligations  or  duties,  the  party  with  whom  such 
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earlier  contract  has  been  made  has  no  right  to  treat  it  as 
rescinded  on  the  sole  ground  of  the  marriage. 

It  wag  not  error,  therefore,  of  which  the  defendant  can 
complain  that  the  trial  judge  left  it  to  the  jury  to  say  whether 
the  fact  of  the  marriage  of  the  plaintiif  aflforded  ground  for 
her  discharge  by  the  deceased,  for  it  left  the  defendant,  his 
administratrix,  a  chance  for  success  which  was  not  open  to 
her  if  the  question  were  to  be  decided  as  one  of  law.  The 
single  fact  of  the  marriage,  when  considered  with  reference 
to  the  other  facts,  did  not  furnish  such  ground. 

As  the  General  Term  reversed  the  judgment  and  granted  a 
new  trial  and  the  plaintiff  has  appealed  from  such  order  and 
given  the  nsual  stipulation  that  in  case  of  its  affirmance  judg- 
ment absolute  shall  go  against  her,  the  defendant  urges  that 
even  if  the  General  Term  were  in  error  on  the  ground  above 
stated  in  granting  the  new  trial,  yet  still  the  order  can  be 
maintained  on  the  ground  of  the  error  of  the  trial  judge  in 
the  admission  of  certain  testimony  which  will  now  be  con- 
sidered. The  defendant  alleges  that  the  trial  court  erred  in 
allowing  the  Avitness,  Mrs.  Mann,  to  testify  to  the  value  of  the 
services  of  a  housekeeper.  The  witness  testified  she  had  been 
in  the  habit  of  hiring  household  servants  for  many  years  in 
the  city  of  New  York.  She  had  been  the  proprietress  of 
several  boarding  houses  of  the  highest  class  where  very  rich 
people,  as  she  said,  were  accustomed  to  board,  and  where 
everything  had  been  conducted,  as  she  described  it,  "  in  first- 
class  style."  She  had  during  that  time  hired  many  house- 
keepers and  paid  them  wages  for  their  services,  and  she 
testified  that  their  services  were  fairly  worth  the  amounts 
she  had  paid  to  them.  She  also  said  that  housekeepers  in  her 
employ  never  did  any  sewing,  never  did  any  purchasing, 
never  did  any  paying  of  bills,  never  did  any  hiring  or  dis- 
charging of  servants.  It  had  been  proved  that  such  services 
had  been  performed  by  the  plaintiff  for  Mr.  Webb.  The 
witness  gave  her  opinion  of  the  value  of  the  plaintiff's  services, 
not  including  her  sewing  as  a  seamstress ;  and  she  also  testified 
that  she  had  seen  the  plaintiff  at  various  times  doing  sewing 
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of  all  kinds,  making  sheets  and  pillow  eases,  mending  cloth- 
ing of  the  deceased  and  doing  other  things  of  that  nature,  and 
she  testified  that  such  services,  assuming  they  were  in  each 
month  of  about  the  same  proportion  as  they  had  been  when 
noticed  by  the  witness,  were  worth  $20  per  month.  The 
defendant  objected  to  all  this  evidence  in  due  thne  on  the 
gromid  that  it  was  incompetent  and  immaterial,  and  also  on 
the  ground  that  the  witness  was  not  shown  to  be  an  expert, 
and  tliat  the  value  of  the  services  of  the  class  of  housekeepers 
engaged  by  the  witness  for  work  in  such  establishments  as  she 
conducted  furnished  no  standard  for  measuring  the  value  of 
the  services  of  the  plaintiff  to  the  deceased  Mr.  Webb.  It 
had  appeared  in  evidence  that  Mr.  Webb  was  a  man  of  con- 
siderable means ;  that  his  establishment  was  conducted  on 
quite  a  lavish  scale  of  expenditures  ;  that  his  table  was  of  the 
best,  furnished  with  wines  and  the  best  and  earliest  that  the 
market  afforded  in  the  way  of  game,  vegetables,  fruit  and 
other  things ;  that  he  kept  carriages  and  hoi-ses  and  lived,  in 
fine,  as  a  man  of  quite  large  means.  It  was  also  objected  that 
the  services  of  the  plaintiff  as  a  seamstress  were  outside  of 
and  beyond  that  which  was  alleged  in  the  complaint,  which 
merely  set  forth  the  employment  of  the  plaintiff  as  a  house- 
keeper, and  that  that  was  exclusive  of  any  services  of  the 
nature  of  those  of  a  seamstress,  and,  therefore,  evidence  of 
the  value  of  such  services  was  incompetent. 

We  are  of  opinion  that  these  objections  should  not  be  sus- 
tained. The  term  "housekeeper"  does  not  admit  of  any 
clear,  accurate  and  arbitrary  limitation  as  to  the  character  of 
the  services  which  are  embraced  within  the  duties  of  such  a 
person.  Those  duties  are  not  very  strictly  defined  by  such  an 
expression.  Generally  speaking,  we  know  that  it  has  refer- 
ence to  services  performed  in  the  taking  care  of  a  house  in 
connection  with  the  inmates  residing  therein,  but  exactly 
what  special  and  particular  duties  are  to  be  regarded  as 
embraced  within  the  tenn  must  almost  always  be  decided  by 
the  duties  which  are  actually  performed  under  the  agreement 
as  made.     In  this  case  the  character  of  the  duties  was  speciti- 
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cally  detailed  by  the  plaintiff  and  by  various  witnesses,  all  of 
whom  went  at  quite  great  length  into  a  description  of  the 
same ;  ftnd  it  is  seen  that  the  term  housekeeper  in  fact 
embraced  duties  not  limited  by  the  mere  control  and  taking 
care  of  the  house  itself.  Probably  it  would  be  impossible  to 
show  the  value  of  such  services  by  any  individual  who  had 
herself  performed  precisely  the  same  kind  of  services  for 
another  individual  situated  exactly  as  was  the  deceased  and  in 
substantially  the  same  nedghborhood.  Obviously  all  that  the 
plaintiff  could  do  in  order  to  show  the  value  of  her  services 
was  to  call  those  people  who  had  been  engaged  in  the  hiring 
of  individuals  to  do  the  same  class  of  services  in  some 
respects,  although  not  to  the  same  extent  or  precisely  of  the 
same  character  as  those  which  were  performed  by  the  plain- 
tiff. For  this  purpose  she  called  Mrs.  Mann,  who  had  been  in 
the  habit  of  hiring  housekeepers  to  do  such  work  as  she 
described  when  on  the  stand,  and  not  one  of  them  had  been 
hired  to  do  all  the  services  which  had  been  performed  by  the 
plaintiff.  It  was  competent  to  show  that  the  housekeepers 
thus  employed  were  paid  a  certain  sum  per  month,  and  that 
their  services  were  fairly  worth  the  amount  wliich  was  paid  to 
them.  The  same  may  be  said  with  regard  to  the  value  of  the 
plaintiff's  services  as  seamstress.  Mrs.  Mann  knew  the  value 
of  the  services  of  such  an  individual  engaged  in  substantially 
the  same  neighborhood  and  doing  exclusively  that  kind  of 
work  ;  but,  as  the  plaintiff  did  not  confine  herself  exclusively 
to  those  duties,  she  did  not  earn  as  much  in  that  capacity 
alone  as  did  the  hired  seamstress,  who  devoted  the  whole  of 
her  time  to  that  work.  The  witness  assumed  a  certain  pro- 
portionate time  that  the  plaintiff  gave  to  her  work  as  a  seam- 
stress and  gave  as  her  opinion  an  amount  wliich,  as  she 
thought,  would  be  the  fair  value  of  the  services  thus  per- 
formed. In  this  we  see  no  error.  It  was,  as  we  have  said, 
the  best  that  the  situation  permitted  plaintiff  to  do ;  in  other 
words,  the  best  evidence  that  the  nature  of  the  case  afforded, 
and,  therefore,  it  was  not  incompetent,  because  it  left  the 
value  of  plaintiff's  services  as  actually  rendered  somewhat 
indefinite  and  vague. 
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The  defendant  urges  anotlier  ground  for  the  affirmance  of 
this  order  based  upon  the  practice  followed  herein.  It  seems 
that  the  order  as  lirst  made  by  the  General  Term  was*  one  sim- 
ply reversing  the  judgment  and  gi-anting  a  new  trial.  The 
action  had  been  tried  before  a  jury,  and  upon  the  coming  in 
of  the  verdict  a  motion  had  been  made  to  set  it  aside  and  for 
a  new  trial  on  the  minutes  of  the  judge.  That  motion  was 
denied  and  an  appeal  by  defendant  was  taken  from  the  order 
denying  it  as  well  as  from  the  judgment  entered  upon  the  ver- 
dict of  the  jury.  Subsequent  to  the  reversal  of  the  judgment 
and  upon  affidavits  of  plaintiffs  attorney  and  upr»n  an  order  to 
show  cause,  the  order  of  the  General  Term  was,  upon  motion 
of  the  plaintiff,  amended  in  such  a  way  that  the  General  Terra 
reversed  the  judgment  upon  the  exceptions  alone,  and  it  also 
ordered  that  the  order  of  the  trial  court  denying  defendant's 
motion  for  a  new  trial  should  he,  and  it  thereby  was,  affirmed 
upon  the  facts.  The  defendant's  counsel  now  contends,  as  we 
understand  him,  that  the  questions  reviewed  by  the  General 
Term  and  arising  upon  the  appeal  from  the  order  denying 
defendant's  motion  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  against  evidence  and  for  excessive  damages  should  be 
regarded  as  before  this  court.  We  are  not  authorized  to  exer- 
cise such  jurisdiction.  If  the  order  of  the  General  Term  had 
stood  as  it  was  originally  made  and  an  appeal  had  been  taken 
to  this  court,  we  should  have  had  to  dismiss  the  appeal  or 
affirm  the  order  with  costs,  because  it  would  not  have  appeared 
under  such  circumstances  that  tlie  reversal  of  the  judgment  by 
the  General  Term  was  founded  on  questions  of  law  only,  the 
facts  having  been  passed  upon  adversely  to  the  then  appellant. 
The  General  Term  knew  what  grounds  it  took  in  reversing 
the  judgment  and  granting  a  new  trial,  and  upon  application 
to  it  by  the  plaintiff,  after  notice  to  the  defendant,  it  deliber- 
ately amended  its  former  order  and  showed  that  it  had  passed 
upon  the  facts  and  affirmed  the  order  denying  the  motion  for  a 
new  trial,  and  that  it  reversed  the  judgment  upon  exceptions, 
or,  in  other  words,  upon  questions  of  law  only,  the  facts  hav- 
ing been  passed  upon  by  it  unfavorably  to  the  defendant. 
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In  this  case,  as  in  others,  we  can  only  review  the  questions  of 
law  arising  upon  the  exceptions.  (Harris  v.  Burdett^  73  N.  Y. 
136, 139  ;  Snehley  v.  Conner^  78  id.  218 ;  Ke^inicutt  v.  Parmor 
he,  109  id.  650 ;  Mickee  v.  Wood  M.  <&  M,  M.  Co.,  144  id.  613.) 

We  think  the  trial  judge  committed  no  error  prejudicial  to 
defendant,  and  that  the  order  of  the  General  Term  reversing 
the  judgment  and  granting  a  new  trial  must  be  reversed  and 
the  judgment  upon  the  verdict  afBrmed,  with  costs. 

All  concur. 

Ordered  accordingly. 


Louisa    Carlson,    Respondent,   v.   Maria    L.   Winterson, 

Appellant. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  1328)  providing 
that  "  when  a  final  judgment  or  order  is  reversed  on  appeal  the 
appellate  court  or  the  General  Term  of  the  same  court,  as  the  case  may 
be,  may  compel  restitution  of  property,"  etc.,  when  a  judgment  of  the 
City  Court  of  New  York  has  been  affirmed  by  the  General  Term  .of  the 
court,  but  subsequently  reversed  by  the  General  Term  of  the  Court  of 
Common  Pleas  and  the  case  remitted  to  the  City  Court  for  a  new  trial, 
and  when  pending  the  appeals  the  property  of  the  judgment  debtor 
has  been  sold  on  execution,  a  motion  for  restitution  may  properly  be 
made  at  the  General  Term  of  the  City  Court. 

(Argued  June  3,  1895;  decided  June  11,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
February  5,  1895,  which  reversed  an  order  of  the  General 
Term  of  the  City  Court  of  New  York  vacating  and  setting 
aside  by  virtue  of  an  execution  issued  herein  a  sale  by  the 
sheriflF  of  real  estate  which  belonged  to  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

E,   F.   Bullard  for   appellant.      It   is   well   settled   that 

wliere  a  judgment  is  reversed,  the  court  will  promptly,  as  far 

as  practicable,  restore  the  p«rty  complaining  to  tlie  possession 

of  the  land,  and  give  him  remedy  for  the  money  paid.     {Little 
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V.  Zitth,  94  X.  C.  525 ;  Safford  v.  Stevens,  2  Wend.  164 ; 
Whiibech  v.  Patterson,  22  Barb.  83,  86;  Close  v.  Stuart,  4 
Wend.  98 ;  Code  Civ.  Pro.  §  1323 ;  Hayes  v.  Nourse,  25  Abb. 
[N.  C]  95  ;  VTright  v.  Nostrand,  109  N.  Y.  616  ;  Genet  v. 
D,  &  IL  a  Co.,  136  id.  217 ;  Ueabl^r  v.  Myres,  132  id.  363 ; 
Murray  v.  BurdtU,  98  id.  480.) 

Hector  M,  Hitchings  for  respondent.  The  Greneral  Term 
of  the  City  Court  was  without  jurisdiction  to  make  the  order 
of  restitution.  (Code  Civ.  Pro.  §§  323,  369 ;  M.  X.  Bank  v. 
F.  N.  Bank,  102  N.  Y.  464;  Hayes  v.  Nourse,  25  Abb.  [X. 
C]  96 ;  Young  v.  Brush,  18  Abb.  Pr.  171 ;  Coster  v.  PeUrs, 
7  Robt.  386 ;  Martin  v.  B.  I.  Jf.  Co,,  66  X.  Y.  671 ;  Carlson 
v.  Winterson,  7  Misc.  Rep.  689.)  The  order  of  the  City 
Court  was  inequitable  in  that  it  set  aside  a  sale  under  which 
important  rights  had  accnied  to  other  parties  than  the  plain- 
tiff. (  Woodcock  v.  Bennet,  1  Cow.  711 ;  Wood  v.  Jackson,  8 
Wend.  9;  Lovett  v.  G,  R,  Church,  12  Barb.  67;  Simpson  v. 
Hombeck,  3  Lans.  53 ;  Holden  v.  Sackett,  12  Abb.  Pr.  473.) 
The  defendant  has  waived  all  rights  under  this  motion  by  her 
subsequent  motion  to  the  Common  Pleas,  and  upon  the  denial 
of  that  motion  by  bringing  an  action  for  restitution  in  which 
she  has  up  to  the  present  time  l)een  successful.  (  Winterson 
v.  Hitchings,  10  Misc.  Rep.  396.) 

IIaight,  J.  The  plaintiff  recovered  a  judgment  against 
the  defendant  for  the  sum  of  $637.15  in  the  City  Court  of 
Xew  York,  which  was  affirmed  in  the  General  Term  of  that 
court,  but  subsequently  reversed  in  the  General  Term  of  the 
Court  of  Common  Pleas.  In  the  meantime  the  sheriff  had 
sold  for  the  sum  of  $711  certain  real  proi)erty  of  the  defend- 
ant upon  an  execution  issued  upon  the  judgment  to  Hector 
M.  Hitchings,  the  plaintiff's  attorney,  to  whom  the  judgment 
had  been  assigned.  Xo  stay  was  procured  pending  the 
appeals.  Upon  the  reversal  of  the  judgment  by  the  General 
Term  of  the  Court  of  Common  Pleas  the  case  was  remitted  to 
the  City  Court  for  a  new  trial.  Thereupon  the  defendant 
moved  in  the  General  Term  of  that  court  for  an  order  setting 
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aside  the  sale  of  lier  real  estate,  which  motion  was  granted  ; 
but  on  appeal  to  the  General  Term  of  the  Court  of  Common 
Pleas  the  order  was  reversed. 

It  is  contended  that  the  General  Term  of  the  City  Court 
had  no  power  to  make  the  order. 

Section  1323  of  the  Code  of  Civil  Procedure  provides  that : 
"  When  a  final  judgment  or  order  is  reversed  or  modified, 
upon  an  appeal,  the  appellate  court,  or  the  General  Term  of 
the  same  court,  as  the  case  may  be,  may  make  or  compel 
restitution  of  property,  or  of  a  right  lost  by  means  of  an 
erroneous  judgment  or  order ;  but  not  so  as  to  affect  the  title 
of  a  purchaser  in  good  faith  for  value." 

The  language  used  is  somewhat  obscure.  Under  the  old 
Code  of  Procedure,  the  appellate  court  was  empowered  to 
award  restitution.  Under  the  present  Code,  the  words,  "  or 
the  General  Term  of  the  same  court,  as  the  case  may  be," 
have  been  added.  What  do  they  mean  ?  Do  they  refer  to 
the  appellate  court  in  which  the  judgment  was  reversed,  or  to 
the  court  in  which  the  case  has  been  remitted  and  is  pending  ? 
If  they  refer  to  the  court  that  reversed  the  judgment,  they 
are  surplusage  and  add  nothing  to  the  section.  The  question 
of  restitution  cannot  always  be  disposed  of  by  the  appellate 
court  at  the  time  of  the  reversal  of  the  judgment.  Restitu- 
tion cannot  be  ordered  "  so  as  to  affect  the  title  of  a  purchaser 
in  good  faith  and  for  value."  The  facts  witli  reference  to  the 
good  faith  of  the  purchaser  would  not  appear  upon  the  record, 
and  consequently  they  must  be  presented  upon  an  independ- 
ent motion.  No  reason  is  apparent  why  they  may  not  be  con- 
sidered by  the  court  to  which  the  case  has  been  remitted, 
without  further  burden  to  the  appellate  court,  and  we  are 
inclined  to  the  view  that  such  was  the  intention  and  tlie  reason 
for  the  insertion  in  the  Code  of  the  new  provision.  It  fol- 
lows that  the  motion  may  Ife  made  in  the  court  that  reverses 
the  judgment,  or  it  may  be  made  at  the  General  Term  of  the 
court  to  which  the  case  has  been  remitted  and  is  pending,  if 
that  court  has  a  General  Term.  If  not,  the  motion  must  be 
made  in  the  court  that  reversed  the  judgment. 
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The  provisions  of  this  section  of  the  Code  have  received 
some  attention  in  Market  Xational  Bank  v.  Paeijic  Xational 
Bank  (102  X.  Y.  404);  Wright  v.  Xotdrand  (100  id.  616); 
Hayes  v.  Nour^  (25  Abb.  [N.  C]  96),  and  other  cases,  bat 
in  none  of  them  Iiave  the  provisions  been  fully  considered 
and  tlie  practice  made  clear.  We  liave,  theref«»re,  thought  it 
advisable  to  reconsider  the  subject  in  order  that  there  may  be 
no  doubt  in  the  future  as  to  the  court  in  which  the  motion  for 
restitution  should  be  made. 

Tlie  respondent  in  the  opposing  affidavits  shows  tliat  the 
defendant  has  no  property  other  than  that  sold,  and,  upon 
information  and  l>elief,  that  she  has  conveyed  her  interest  in 
that  property.  Full  justice  may  be  done  the  parties  by  a 
modification  of  the  order. 

The  order  of  the  General  Term  of  the  Court  of  Common 
Pleas  should  l>e  reversed,  and  that  of  the  General  Term  of 
the  City  Court  modified,  so  as  to  vacate  the  sale  upon  the 
defendant  paying  into  court  the  sum  of  $711  within  such  time 
as  shall  be  fixed  by  that  court,  to  abide  the  final  determination 
of  the  action,  without  costs  of  this  appeal  to  either  party. 
11  concur. 

Ordered  accordingly^ 


The  People  of  the   State  of  Xew  York,  Appellant,  v. 
Thomas  G.  Cowan  et  al.,  Eespondents. 

The  limitation  in  the  provision  of  the  Code  of  Civil  Procedure  (§  2458) 
providing  for  the  examination  of  a  judgment  debtor  in  proceedings  sup- 
plementary to  execution,  that  "the  judgment  must  have  been  rendered 
upon  the  judgment  debtor's  appearance  or  by  a  personal  service  of  the 
summons  upon  him/'  was  not  intendetl  to.  and  does  not  protect  a  judg- 
ment debtor  who  is  liable  personally  and  generally  and  against  whom  a 
general  execution  properly  issues. 

The  word  "  appearance  "  means  a  voluntary  submission  to  the  jurisdiction 
in  whatever  form  manifested. 

The  law  ))ermitting  a  judgment  to  be  entered  upon  a  recognizance  in  the 
city  of  New  York  after  an  order  of  forfeiture  constitut-es  part  of  the 
undertaking,   and  the  party  executing  it  consents  that  in  case  of  for- 


1895.]  People  v.  Cowan  et  al.  349 

N.  Y.  Rep.]  Statement  of  case. 

feiture  Judgment  may  at  once  be  entered  thereon,  upon  which  a  general 
execution  may  be  issued,  and  this  constitutes  a  voluntary  appearance  in 
the  action. 
Proceedings  supplementary  to  execution  issued  upon  such  a  judgment 
may,  therefore,  properly  be  instituted. 

(Argued  June  3,  1895;  decided  June  11,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
February  4,  1895,  which  affirmed  an  order  of  Special  Term 
vacating  and  setting  aside  an  order  for  the  examination  of 
defendant  John  Cahill  in  proceedings  supplementary  to 
execution. 

Said  Cahill,  as  surety  with  the  defendant  Tliomas  G.  Cowan, 
entered  into  a  recognizance  for  tlie  appearance  of  the  latter 
at  the  Court  of  General  Sessions  in  and  for  the  city  and  county 
of  New  York  at  a  time  fixed.  Cowan  having  failed  to  appear 
at  that  time,  an  order  was  entered  declaring  the  recognizance 
forfeited  and  thereafter  judgment  was  docketed  thereon  and 
an  execution  issued  which  was  returned  unsatisfied.  An  order 
was  subsequently  obtained  for  the  examination  of  Cahill  in 
proceedings  supplementary  to  execution,  upon  an  affidavit 
which  alleged  the  facts  above  set  forth  and  also  that  no  part 
of  said  judgment  had  been  paid. 

Forbes  Hennessey  for  appellant.  Supplementary  pro- 
ceedings may  be  instituted  in  any  case  where  summary 
judgment  is  entered  upon  a  forfeited  recognizance.  (Laws 
of  1884,  chap.  315,  §  8;  Laws  of  1861,  chap.  333,  §  3; 
Code  Crim.  Pro.  §§  595,  2458 ;  People  v.  Quigg,  59  N.  Y. 
83 ;  Laws  of  1882,  chap.  410,  §  1480 ;  Joyce  v.  Spaford,  9 
Civ.  Pro.  Kep.  342 ;  Smith  v.  Mahoney,  3  Daly,  285  ;  Pope 
V.  Cole,  64  Barb.  406  ;  Becker  v.  Torrance,  31  N.  Y.  631 ; 
Orr's  Case,  2  Abb.  Pr.  457 ;  Owen  v.  Dupignac,  9  id.  180 ; 
Sale  V.  Lawson,  4  Sandf.  718;  Pierson  v.  People,  79  N.  Y. 
433.)  It  is  submitted  that  section  2458  of  the  Code,  which  was 
passed  when  the  provisions  for  the  entry  of  summary  judg- 
ments on  forfeited  recognizances  existed  in  precisely  the  same 
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form  as  they  do  to-day,  should  not  be  so  construed  as  to  defeat 
the  beneficent  purpose  which  was  obviously  intended  to  be 
accomplished  by  its  enactment.  (Code  Crim.  Pro.  §  595; 
People  V.  Quiggy  59  N.  Y.  83 ;  Gilderaleeve  v.  People^  10 
Barb.  35 ;  People  V.  Lot,  21  id.  130.)  The  signing  of  the 
recognizance  by  the  defendants  Cowan  and  Cahill,  whereby 
they  undertook  to  have  the  body  of  the  principal  in  court  at  a 
time  appointed,  was  a  sufficient  appearance  to  satisfy  the 
requirements  of  section  2458.  {Bean  v.  Zoioville,  24  Hun, 
353 ;  Pavis  v.  Jlerrig,  65  How.  Pr.  290.) 

Benjamin  Yates  for  respondent.  Proceedings  supple- 
mental to  the  return  of  an  execution  are  now  a  special  pro- 
ceeding, and  to  entitle  a  judgment  creditor  to  institute  such 
proceeding,  it  must  appear  that  the  judgment  was  recovered 
either  upon  the  appearance  of  the  judgment  debtor  or  per- 
sonal service  of  the  summons  on  him.  (Code  Civ.  Pro. 
§  2458.)  The  judgment  upon  which  this  proceeding  is 
founded  was  not  entered  upon  the  judgment  debtor's  appear- 
ance or  personal  service  of  the  summons  upon  him,  and  a 
judgment  debtor  upon  a  judgment  recovered  upon  a  forfeited 
recognizance  cannot  be  examined  in  proceedings  supplemental 
to  the  return  of  an  execution  unsatisfied.  {People  v.  Quigg, 
59  N.  Y.  83 ;  Laws  of  1882,  chap.  410,  §  1480 ;  Pfife  v. 
EimeTy  45  N.  Y.  102  ;  Embury  v.  Connor,  3  id.  511.) 

Finch,  J.  We  are  of  opinion  that  the  order  for  the  exami- 
nation of  the  judgment  debtor  in  proceedings  supplemeiitary 
to  execution  was  properly  granted  and  should  not  have  been 
vacated.  The  ground  taken  by  the  courts  below  is  that  such 
an  examination  is  prevented  by  the  limitation  of  the  Code 
(§  2458) ;  that  "  the  judgment  must  have  been  rendered  upon 
the  judgment  debtor's  appearance  or  by  a  personal  service  of 
the  summons  upon  him."  The  purpose  and  scope  of  that 
limitation  is  quite  plain.  There  are  cases  in  which  a  formal 
judgment  is  rendered  in  which,  nevertheless,  the  apparent 
debtor  is  not  generally  and  personally  liable,  for  the  lack  of 
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appearance  or  service  of  a  summons,  as  actions  begun  by 
attachment  or  against  joint  debtors  where  some  only  have 
been  served,  in  wliich  the  liability  is  confined  to  some  specific 
property  and  does  not  end  in  a  general  execution.  Manifestly, 
in  such  cases  the  defendant,  affected  only  by  the  lien  upon 
the  specific  property  charged,  and  not  personally  liable  beyond 
that,  should  not  be  subjected  to  the  supplementary  proceed- 
ings. But  the  limitation  was  not  intended  to  protect  a  judg- 
ment debtor  who  is  liable  personally  and  generally,  against 
whom  a  general  execution  issues,  and  all  whose  property  is 
bound  by  it.  There  is  no  reason  for  a  discrimination  among 
debtors  of  that  class  and  character.  The  peculiarity  of  a 
judgment  on  a  recognizance  in  New  York  city  does  not  make 
it  one  entered  without  appearance  or  service  of  a  summons. 
These  describe  the  two  modes  by  which  a  court  acquires  juris- 
diction of  the  person.  One  is  voluntary,  the  other  compulsory. 
In  one  the  party  by  his  consent  submits  himself  to  the  jurisdic- 
tion; in  the  other  he  is  brought  into  court  against  his 
will.  To  say  that  one  who  has  neither  submitted  to  the  juris- 
diction nor  been  subjected  to  it  by  service  of  a  summons,  may 
yet  be  liable  to  a  personal  judgment  at  the  hands  of  the  court 
would  be  to  make  judicial  authority  boundless.  By  the  word 
"  appearance  "  as  used  in  section  2458  is  meant  the  voluntary 
submission  to  the  jurisdiction  in  whatever  form  manifested, 
and  not  the  mere  narrow  and  technical  meaning,  well  enough 
in  its  place,  indicated  in  section  421.  That  relates  to  an 
appearance  after  service  of  the  summons  and  does  not  describe 
otie  which  is  altogether  voluntary.  One  who  confesses  a 
judgment  does  not  "  serve  a  notice  of  appearance  or  copy  of 
an  answer  or  demurrer,"  and  yet  he  certainly  appears  by  his 
voluntary  consent  to  the  entry  of  the  judgment.  We  have 
held  that  the  law  permitting  judgment  to  be  entered  upon  a 
recognizance  in  the  city  of  New  York  after  an  order  of  for- 
feiture constitutes  a  part  of  the  undertaking  signed  by  the 
party  contracting  as  if  explicitly  written  out  in  it,  and  that 
by  signing  it  the  defendant  consents  that  in  case  of  forfeiture 
judgment  may  at  once  be  perfected  thereon  upon  which  a 
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genei*al  execution  may  iesiie.  {People  v.  Quigg^  59  N.  Y.  83.) 
Such  written  consent  to  the  entry  of  judgment  constitutes  a 
vohmtary  appearance  in  the  action  and  submission  to  the 
jurisdiction,  and  does  not  exchide  the  riglit  of  the  creditor  to 
institute  supplementary  proceedings. 

The  original  order  should  stand  and  the  order  vacating  it 
and  the  aflSrraance  by  the  General  Term  be  reversed,  with 
costs. 

All  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Petition  of  the  Southern  Boulevakd 
Railroad  Company,  Appellant. 

When  a  petition,  which  institutes  proceedings  for  the  condemnation  of 
real  property,  is  properly  and  duly  presented  to  the  Supreme  Court, 
that  court  is  required,  if  no  sufficient  cause  is  shown  in  opposition,  to 
make  an  order  appointing  commissioners  to  ascertain  the  compensation 
to  be  made  to  the  property  owner;  and,  when  their  report  comes  on  to 
be  confirmed  by  the  court,  then  is  the  time  for  judicial  action  upon  it, 
either  in  confirming  it,  or  in  setting  it  aside  for  irregularity  or  for  error 
of  law  in  the  proceedings. 

Where,  therefore,  in  such  proceedings,  it  appeared  that  the  land  proposed 
to  be  condemned  was  laid  out  as  a  boulevard  under  the  provisions  of 
chapter  290,  Lfiws  of  1867,  section  24  of  which  prohibited  the  construc- 
tion of  rail  or  tramways  thereon,  w^ithout  a  special  act  of  the  legislature, 
and  provided  that  in  such  case  nothing  should  affect  the  owners'  right 
to  recover  the  full  value  of  the  land  taken,  as  if  the  boulevard  had 
never  been  laid  out;  and  it  also  appeared  that  chapter  723,  Laws  of 
1887,  amended  said  section  by  excepting  from  said  prohibition  railroad 
companies  organized  under  chapter  252,  Laws  of  1884,  of  which  the 
petitioner  was  one,  and  the  court  refused  to  appoint  commissioners, 
upon  the  ground  that,  as  the  act  of  1887  had  been  held  to  be  unconsti- 
tutional, it  had  no  power  to  authorize  proceedings  under  said  act, 
hell,  that  Buch  power  was  conferred  upon  the  Supreme  Court  by  the 
Qeneral  Railroad  Law,  and  was  not  affected  by  the  sidd  act  of  1887; 
that  its  provisions  were  for  the  consideration  of  the  tribunal  to  be  con- 
stituted by  the  order  of  the  court  or  of  the  court  itself  upon  the  coming 
in  of  its  report,  and  that  the  refusal  to  appoint  commissioners  was 
error. 

(Argued  June  8,  1895;  decided  June  11,  1895.). 
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Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  made  May  6,  1895, 
which  aflBrmed  an  order  of  Special  Term  denying  a  motion 
by  the  Southern  Boulevard  Railroad  Company  for  the  appoint- 
ment of  commissioners  of  appraisal  to  ascertain  under  the 
provisions  of  chapter  723  of  the  Laws  of  1887  the  compensa- 
tion to  be  made  to  owners  of  property  taken  or  to  be  taken 
by  the  petitioner. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Wm,  If.  Cohen  and  Henry  Z.  Scheuerman  for  appellant. 
The  failure  of  the  court  below  to  recognize  chapter  723  of 
the  Laws  of  1887  as  constitutional  was  fundamental  error. 
(Laws  of  1867,  chap.  290,  §  24 ;  Laws  of  1884,  chap.  252 ; 
Craig  v.  A\,  etc.,  B.  li.  Co.,  39  N.  Y.  404 ;  C  li.  Bridge  v. 
W.  Bridge,  11  Pet.  420 ;  Peoj?le  ex  rel.  v.  Nexoton,  112  N". 
T.  396 ;  Louisiana  v.  Mayor,  etc.,  109  U.  S.  285 ;  Chase  v. 
Curtis,  113  id.  452 ;  Dartmouth  College  v.  Woodward,  4 
Wheat.  517 ;  Fletcher  v.  Peck,  6  Cranch,  87 ;  F.  Bank  v. 
Hale,  59  K  T.  53,  59 ;  Yoorhees  v.  U.  S.  Bamk,  10  Pet.  449, 
471 ;  Garrison  v.  City  of  New  York,  21  Wall.  196 ;  Free- 
land  V.  Williams,  131  U.  S.  405 ;  Nelson  v.  S.  M.  Parish, 
111  id.  716;  People  v.  French,  10  Abb.  (K  C.)  418;  Sco- 
field  V.  B.  Co.,  43  Ohio  St.  571 ;  Spofford  v.  B.  B.  B.  Co., 
4  N.  Y.  Supp.  388.)  The  contract  which  the  General  Term 
evolved  from  the  act  of  1867  is  one  which  the  legislature  had 
no  power  to  made.  (Const.  N.  Y.  art.  1,  §  7 ;  Cooley's  Const. 
Lim.  356,  357,  386 ;  Kohl  v.  United  States,  91  U.  S.  367, 
371 ;  Searl  v.  School  District,  133  id.  553  ;  People  v.  Kerr^ 
27  N.  Y.  211.)  If  it  be  held  that  the  provisions  of  the  stat- 
ute of  1867,  are,  in  any  sense,  a  contract  which  the  legislature 
had  power  to  make,  the  contract  is  limited  and  conditional, 
dependent  upon  a  contingency  which  has  never  arisen,  and 
which  by  reason  of  the  amendment  to  the  Constitution  in 
1875,  can  never  arise.  (Const.  N.  Y.  art.  3,  §  18  ;  Tucker  v. 
Ferguson,  22  Wall.  527 ;  H.  B.,  M.  cfe  F.  B.  B.  Co.  v.  S.  B. 
etc.,  B.  Co.,  41  Hun,  553.) 
SicKELS — Vol.  CI.        45 
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Mitchell  Erlanger  for  respondent.  The  legislature  having 
authorized  the  taking  of  tlie  land  for  public  use  upon  certain 
conditions  could  not  abolish  those  conditions  and  treat  the 
property  as  though  no  such  conditions  had  been  attached  to 
its  condemnation  when  first  taken.  {In  re  S.  B.  R.  R,  Co. 
V.  Spoffordy  58  Hun,  497.)  The  conditions  imposed  by  sec- 
tion 24  of  chapter  290  of  the  Laws  of  1867  constituted  a  con- 
tract between  the  people  and  the  owners,  which  could  not  l>e 
inipaired  by  subsequent  legislation.  (  VandertmtUen  v.  Vati- 
dsrmidUn,  108  N.  Y.  195  ;  Story  v.  E,  R.  R.  Co,^  90  id.  160; 
Lahr  v,  M.  E.  R.  R,  Co.,  104  id.  289 ;  People  v.  Bd.  Suprs., 
4  Barb.  64 ;  Stephens  v.  Marshall^  2  Chand.  229 ;  In  re  R, 
<&  C,  R.  R.  Co.,  67  N.  Y.  242 ;  In  re  Washington  Parky  56 
id.  144;  People  ex  rel,  v.  Cormnon  Council^  78  id.  56.) 

Gkay,  J.  The  Southern  Boulevard  Railroad  Company 
was  organized  under  the  act  of  1884,  (Chap.  252),  as  a  street 
surface  railroad  company,  to  operate  its  franchises  upon  and 
along  the  surface  of  the  Southern  boulevard.  It  has  insti- 
tutecl  this  proceeding  to  condemn  the  land  of  the  defendant, 
by  virtue  of  the  provisions  in  the  General  Kailroad  Law  and 
in  the  Code  of  Civil  Procedure.  The  petition  sets  forth  that 
the  Southern  boulevard  was  laid  out  as  a  public  street  in  the 
city  of  New  York  under  the  provisions  of  chapter  290  of  the 
Laws  of  1867,  entitled  "  An  act  to  authorize  the  towns  of 
Morrisania  and  West  Farms  to  widen,  make,  extend  and 
improve  a  highway  in  said  towns,  to  be  called  the  Southern 
boulevard."  Section  24  of  that  act  provided,  in  substance, 
that  no  rail  or  tramway  should  be  constructed  upon  the  boule- 
vard, without  a  special  act  of  the  legislature  first  obtained  ; 
and  that  in  case  the  legislature  should,  in  the  future,  grant  to 
any  corporation  the  right  to  construct  any  rail  or  tramway, 
nothing  in  the  act  should  be  construed  to  affect  the  rights  of 
landowners  to  recover  the  full  value  of  the  land  taken,  to  the 
same  extent  as  if  the  boulevard  had  never  been  laid  out  on 
said  lands.  Chapter  723  of  the  Laws  of  1887  amended  the 
section  referred  to ;  so  as,  in  effect,  to  limit  the  prohibition 
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respecting  the  construction  of  any  rail  or  tramway  and  to 
eliminate  all  that  followed  that  proliibition  in  the  section  with 
respect  to  the  rights  of  landowners,  in  case  of  a  subsequent 
legislative  grant  of  a  franchise  to  any  corporation ;  and  substi- 
tuted in  lieu  thereof  a  provision  merely  excepting  from  the 
prohibition  a  railroad  company  organized  under  the  act  of 
1884.  (Chap.  252.)  The  petition  set  forth  the  inability  of 
the  petitioner  to  acquire  the  defendant's  real  estate,  for  the 
reason  that  he  claimed  for  tlie  same  the  full  value  of  the  land 
to  be  occupied  by  the  petitioner's  tracks ;  whereas  the  peti- 
tioner desired  to  acquire  an  easement,  or  interest,  in  it  at  only 
a  nominal  value.  Upon  the  presentation  of  the  petition  to 
the  Supreme  Court,  at  a  Special  Term  thereof,  the  same  was 
denied,  "  on  the  ground  that  said  chapter  723  of  the  Laws  of 
1887  has  been  heretofore  held  to  be  unconstitutional  and  that 
the  court  has  no  power  in  the  premises  to  authorize,  proceed- 
ings under  the  authority  of  said  act." 

This  is  evidently  an  eflFort  on  the  part  of  the  petitioner  to 
secure  a  decision  of  this  court  upon  the  question  of  the  con- 
stitutionality of  the  act  of  1887,  which  the  General  Term  of 
the  first  department  had  already  passed  upon  (58  Hun,  497). 
The  question  is  an  intere&ting  one,  as  we  have  hitherto  had 
occasion  to  say  in  respect  of  it  (143  N.  Y.  258) ;  but  much  as 
we  should  like  to  settle  the  doubts  of  counsel,  with  respect  to 
the  question,  we  cannot  overlook  the  fact  that  no  case  is  made 
out  justifying  us  in  an  expression  of  our  opinion. 

It  was  error  for  the  court  below  to  hold  that  they  had  no 
power  to  grant  the  application  of  the  petitioner.  That  power 
was  conferred  upon  the  Supreme  Court  by  virtue  of  the  pro- 
visions of  the  General  Bailroad  Law  and  was  not  affected 
by  the  provisions  of  the  act  of  1887  referred  to.  It  is  very 
plain  that  those  provisions  only  concern  and  affect  the  deter- 
mination of  the  commissioners  appointed  upon  such  an 
application.  Those  commissioners  when  appointed  by  the 
Supreme  Court,  in  proceedings  for  the  condemnation  of  land, 
constitute  the  tribunal  provided  for  by  the  Constitution, 
who  shall  determine  both  the  law  and  the  facts  with  respect 
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to  the  compensation  to  be  awarded  upon  the  taking  of 
land.  As  it  was  said  in  the  matter  of  this  same  peti- 
tioner, "they  are  judges  of  the  law  and  the  facts,  so  far 
as  they  relate  to  the  compensation  to  be  awarded."  (143 
N.  Y.  at  p.  259.)  Their  determination,  or  report,  is  sub- 
ject to  review  at  a  Special  Term  and  at  a  General  Terra 
of  the  Supreme  Court  and  it  was  intended  that  the  ques- 
tion of  compensation  should  be  referred  and  confined  to  the 
action  of  the  commissioners  and  of  the  Supreme  Court.  For 
the  court  below,  therefore,  to  place  its  denial  of  the  petition- 
er's application  upon  the  ground  of  a  want  of  power  to  author- 
ize proceedings,  because  of  the  provisions  of  the  act  of  1887, 
was  to  misapprehend  their  efEect  and  to  make  them  relate,  not  to 
the  question  of  the  compensation  which  the  commissioners  were 
to  pass  and  report  upon,  but  to  the  authority  of  the  Supreme 
Court  to  act  upon  a  petition  which  institutes  proceedings  for 
the  condemnation  of  real  property.  When  such  a  petition  is 
properly  and  duly  presented  to  the  court,  the  court  is  required, 
if  no  sufficient  cause  is  shown 'm  opposition,  to  make  an  order 
appointing  commissioners  for  the  purpose  of  ascertaining  the 
compensation  to  be  made  to  the  property  owner  and  y^hen 
their  report  comes  on  to  be  confinned  by  the  court,  then  is  the 
time  for  judicial  action  upon  it,  either  in  confirming  it,  or  in 
setting  it  aside  for  irregularity,  or  for  error  of  law  in  the  pro- 
ceedings, etc.  Of  course,  the  existence  of  *  the  act  of  1887 
referred  to  is  no  cause  for  refusing  the  appointment  of  com- 
missioners ;  for,  as  we  have  seen,  its  provisions  are  for  the 
consideration  of  the  tribunal  to  be  constituted  by  the  order  of 
the  court,  or  of  the  court  itself,  upon  the  coming  in  of  the 
report. 

It  results  from  these  views,  that  the  order  of  the  General 
Term  affirming  the  Order  of  the  Special  Term,  which  denied 
the  application  of  the  petirioner,  should  be  reversed  and  the 
matter  is  remitted  to  the  Supreme  Court  for  further  proceed- 
ings herein,  without  costs  to  either  party. 

All  concur. 

Ordered  accordingly. 


1895.] 
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In  the  Matter  of  the  People   ex  rel.   John  F.   Dobson, 

Appellant. 

The  rule  that  a  special  statute  providing  for  a  particular  case  and  appli- 
cable to  a  particular  locality  is  not  repealed  or  modified  by  a  subsequent 
statute,  general  in  its  terms  and  application,  does  not  obtain  where  the 
intention  of  the  legislature  to  repeal  or  modify  the  special  law  is  clearly 
manifest. 

Accordingly  held,  that  chapter  710,  Laws  of  1892,  which  authorizes  the 
board  of  fire  commissioners,  with  the  approval  of  the  board  of  estimate 
and  apportionment,  in  all  cities,  the  population  of  which,  acc*ding  to 
the  last  census,  exceeds  nine  hundred  thousand,  to  fix  the  salaries  of  the 
members  of  the  fire  department,  modifies  the  charter  of  the  city  of 
Brooklyn  (§  6,  tit.  13,  chap.  583,  Laws  of  1888),  relating  to  the  compen- 
sation of  officers  of  its  fire  department,  and  it  is  the  duty  of  the  fire  com- 
missioner of  that  city  to  fix  the  salaries  referred  lo,  as  provided  in  said 
net. 

In  the  Matter  of  the  People  ex  rel.  Dohaon  (73  Hun,  583),  reversed. 

(Argued  June  8,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  1, 
1893,  which  affirmed  an  order  of  Special  Term  denying  an 
application  by  the  relator  for  a  writ  of  mandamus  requiring 
the  fire  commissioner  of  the  city  of  Brooklyn  to  fix  and 
determine  his  salary  as  fireman  of  the  fire  department. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  P.  Pickett  for  appellant.  This  statute  being  a 
remedial  one  and  designed  to  afford  relief  to  a  very  deserving 
class  of  public  servants,  not  being  in  any  way  penal  in  its 
character  or  in  derogation  of  the  common  law,  should  receive 
a  liberal  construction  for  the  purpose  of  advancing  the  remedy 
intended  by  the  act.  There  can  be  no  question  whatever 
that  the  relator  is  within  the  reason  of  the  statute.  (Laws  of 
1892,  chap.  61,  §§  306, 454, 677, 710 ;  Laws  of  1882,  chap.  410, 
§  442 ;  Laws  of  1888,  chap.  583,  §  35 ;  Mangam  v.  City  of 
BrooTchfu,  98  K  Y.  585 ;  In  re  N,  Y.  K  P.  P.  Co.,  70  N. 
T.  349  ;  Laws  of  1893,  chap.  314,  §§  332, 391,  408,  434 ;  Laws 
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of  1887,  chap.  218,  §  582.)  The  remedy  of  mandamus  is  the 
only  one  which  the  relator  can  obtain.  {Dolan  v.  City  of 
Brooklyn^  55  Hun,  448 ;  129  N.  T.  646.) 

Albert  G.  McDonald  for  respondents.  It  is  a  familiar  rule 
of  statutory  construction  governing  the  present  case  that  a 
special  statute  providing  for  a  particular  case  or  applicable  to 
a  particular  locality  is  not  repealed  by  a  statute  general  in  its 
terms  and  application  unless  the  intent  of  the  legislature  to 
repeal  or  alter  the  special  law  is  manifest,  and  even  although 
the  terms  of  the  general  act  would,  taken  strictly  and  but  for 
the  special  law,  include  the  case  or  cases  provided  for  by  the 
special  law,  and  that  general  acts  are  not  held  to  repeal  the 
provisions  of  charters  granted  to  municipal  corporations.  The 
fact  that  the  general  act  contains  a  clause  repealing  "  all  acts, 
etc.,  inconsistent,  etc.,"  does  not  weaken  this  general  rule  of 
construction.  {B.  G.  Assn.  v.  City  of  Buffalo^  118  N.  Y.  61 ; 
Endlich  on  Stat.  §  228  ;  McKenna  v.  Edmundstone^  91  N.  Y. 
231 ;  Yan  Denhergh  v.  Village  of  Greeribushy  QQ  id.  1 ;  In 
re  EvergreenSy  47  id.  216 ;  People  ex  rel,  v.  Quigg,  59  id.  88 ; 
People  ex  rel.  v.  Palmer^  52  id.  88  ;  Whipple  v.  Christian^ 
80  id.  523 ;  People  ex  rel.  v.  Supervisors^  40  Hun,  353 ; 
Aldinger  v.  Pugh,  57  id.  181.) 

O'Brien,  J.  The  relator  is  the  foreman  of  one  of  the  com- 
panies of  the  fire  department  of  Brooklyn.  This  proceeding 
was  instituted  to  compel  the  defendant,  the  Fire  Commis- 
sioner, to  fix  his  salary  at  a  sum 'not  less  than  $1,800  i)eryear. 
On  the  29th  of  June,  1892,  the  commissioner  acted  and  fixed 
the  salary  at  $1,700.  The  relator  claims  that  this  was  $100 
less  than  the  minimum  prescribed  by  the  statute.  The  only 
question  is  whether  chapter  710  of  the  Laws  of  1892  applies 
to  the  case.     That  act  reads  as  follows : 

"The  board  of  fire  commissioners  in  all  cities  of  this  state* 
having,  according  to  the  last  census,  a  population  exceeding 
nine  hundred  thousand,  are  hereby  authorized  and  empowered 
with  the  approval  of  the  board  of  estimate  and  apportionment, 
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to  fix  and  determine,  from  time  to  time,  the  salary  of  the 
members  of  the  fire  department ;  the' chief  of  the  department 
whose  salary  shall  not  be  more  than  six  thousand  dollars  nor 
less  than  five  thousand  dollars  and  the  two  deputy  chiefs 
whose  salary  shall  not  be  more  than  forty-five  hundred  dol- 
lars nor  less  than  thirty-five  hundred  dollars  and  the  chiefs  of 
battalion  whose  salary  shall  not  be  less  than  twenty-seven  hun- 
dred and  fifty  nor  more  than  three  thousand  five  hundred  dol- 
lars ;  and  to  captain  or  foreman  of  the  department  whose  sal- 
ary shall  not  be  more  than  twenty-five  hundred  dollars  nor 
less  than  eighteen  hundred  dollars  and  to  assistant  foreman  or 
assistant  captain  whose  salary  shall  not  be  more  than  eighteen 
hundred  dollars  nor  less  than  fifteen  hundred  dollars. 

"  The  pay  or  compensation  mentioned  in  the  foregoing  sec- 
tion shall  be  paid  monthly  to  each  person  entitled  thereto,  sub- 
ject to  such  deduction  for  and  on  account  of  lost  sick  time, 
disability,  absence  or  fines,  as  the  said  board  may  by  rules  and 
regulations  from  time  to  time  prescribe  and  adopt. 

"  All  acts  and  parts  of  acts  inconsistent  with  this  act  are 
hereby  repealed. 

"  This  act  shall  take  effect  immediately." 

It  became  a  law  on  the  20th  of  May,  1892.  The  compensa- 
tion of  oflScers  of  the  fire  department  of  Brooklyn  has  here- 
tofore been  regulated  by  the  provisions  of  the  charter  of  that 
city  (Laws  of  1888,  chap.  583,  title  13,  §  6).  The  courts 
below  have  held  that  these  provisions  still  remain  unaffected 
by  the  later  statute  above  quoted.  This  result  was  reached 
by  the.  application  of  a  principle  well  settled  by  a  class  of 
cases  of  which  McKeiina  v.  Edmundstone  (91  N.  Y.  231)  is  a 
leading  one  in  which  the  rule  is  enforced  that  a  special  stat- 
ute providing  for  a  particular  case  and  applicable  to  a  particu- 
lar locality  is  not  repealed  or  modified  by  a  subsequent  statute 
general  in  its  terms  and  application,  although  the  terms  of  the 
general  act  would,  when  taken  strictly  and  but  for  the  special 
law,  include  the  case  provided  for  by  the  latter,  and  that  gen- 
eral acts  should  be  construed  as  not  repealing  or  affecting  the 
provisions  of  charters  of  municipal  corporations.     This  rule, 
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however,  does  not  obtain  where  the  intention  of  the  legisla- 
tnre  to  repeal  or  modify  the  special  law  or  the  charter  is  clear 
and  manifest.  When,  by  any  reasonable  or  fair  construction 
the  two  enactments  can  be  made  to  work  together,  and  each 
can  be  made  to  accomplish  a  different  and  independent  result, 
a  special  or  local  statute  will  not  be  affected  by  a  subsequent 
general  law  relating  to  the  same  general  subject.  But  we  think 
tliat  it  is  too  clear  that  the  legislature  intended  the  act  in  ques- 
tion to  apply  to  Brooklyn  for  the  application  of  the  principle. 
To  hold  otherwise,  it  would  be  necessary  to  disregard  the 
language  and  general  scope  of  the  act  as  well  as  the  facts 
notoriously  existing  when  the  act  was  introduced  and  passed. 
The  title  declares  that  the  law  was  to  apply  to  the  uniformed 
firemen  in  all  the  cities  of  tlie  state  having  a  population  by 
the  last  census  of  more  than  nine  hundred  thousand.  Such, 
also,  is  the  language  used  in  the  body  of  the  act.  The  last 
census  referred  to  was  that  taken  under  the  direction  of  the 
very  legislature  that  enacted  the  law,  and  which  was  com- 
pleted in  Febniary  previous,  nearlj  three  months  prior  to  its 
passage.  This  census  showed  that  Brooklyn  had  then  a  popu- 
lation of  more  than  nine  hundred  and  fifty-seven  thousand,  a 
fact  which,  it  must  be  assumed,  was  perfectly  well  known  to 
all  the  members  of  the  legislature.  It  is  impossible  to  say, 
under  these  circumstances,  that  the  legislation  was  intended 
for  the  city  of  IS  ew  York  alone.  That  city  had  by  the  same 
census  a  population  of  more  than  eighteen  hundred  thousand. 
It  would  be  contrary  to  ail  reason  and  every  probability  that 
the  legislature  intended  to  include  that  city  alone  in  the  term 
^•'cities  of  over  nine  hundred  thousand  population."  It  is 
clear,  from  the  language  employed  and  from  the  result  of  the 
census  which  had  then  been  made  public,  that  it  was  the 
intention  that  the  act  should  apply  to  Brooklyn  also.  It  is 
said  that  the  law  could  not  apply  to  Brooklyn  for  the  reason 
that  the  several  boards  and  officers  mentioned  and  designated 
in  it  are  peculiar  to  the  city  ot  New  York,  and  do  not  exist 
in  the  other  city  either  as  a  part  of  its  fire  department  or  its 
municipal  government.     But  it  appears  that  in  the  latter  city 
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there  -are  individuals  and  boards  in  the  fire  department  and  in 
the  city  government,  who,  under  different  names,  exercise  the 
same,  or  substantially  the  same  or  similar,  powers,  and  are 
cliarged  with  similar  duties  as  those  who  are  designated  in  the 
act  perform  in  the  former. 

The  general  law  of  statutory  construction  (Ch.  677,  Laws 
1892,  §  18)  provides  that  where  reference  is  made  to  special 
officers  of  a  municipal  corporation,  or  to  a  board  of  such 
officers,  it  shall  be  deemed  to  refer  to  a  single  officer  holding 
such  office  when  but  one  person  is  chosen  to  fill  it  in  pursuance 
of  law. 

So  we  think  that  the  statute  in  question  operated  to  modify 
the  provisions  of  the  city  charter  so  far  as  to  confer  upon  the 
fire  commissioner  power  to  fix  the  relator's  salary,  from  time 
to  time,  at  a  sum  not  less  than  $1,800,  and  it  became  the  duty 
of  that  officer  to  act  under  the  new  law  when  called  upon  by 
the  relator  to  do  so,  or,  at  least,  when  fixing  the  salary.  It  is 
necessary,  liowever^  that  the  action  of  the  tire  commissioner 
shall  be  approved  by  the  board  of  estimate,  the  financial  body 
which,  in  Brooklyn,  exercises  the  same  or  similar  powers  and 
performs  substantially  the  same  duties  as  the  board  ot  estimate 
and  apportionment  in  New  York.  It  is  probably  not  very 
material  whether  such  approval  precedes  or  follows  the  action 
of  the  fire  commissioner.  It  is  certainly  competent  tor  the 
latter  officer  to  act  in  the  first  instance  and  then  submit  his 
action  to  the  board  of  estimate  for  its  approval.  It  may  be 
that  it  is  discretionary  with  that  board  to  approve  the  actions 
of  the  commissioner  or  to  refuse.  But  we  cannot  say  in  this 
<;a8e  that  they  will  refuse,  and  since  it  appears  that  the  com- 
missioner has  declined  to  act  under  the  statute  at  all  the  order 
of  the  General  Term  and  that  of  the  Special  Term  should 
be  reversed  and  the  application  for  the  writ  of  mandamus 
granted,  with  costs  in  all  courts  to  the  relator. 

All  concur. 

Ordered  accordingly. 
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Causes  Decided  During  the  Period  Embraced  in  this 
Volume,  Which  Are  Not  Reported  in  Full. 


Ambbose  Best,  Kespondent,  v.  Levi  Zeh,  Individually,  etc., 
Impleaded,  etc.,  Appellant.* 

(Argued  April  8,  1895;  decided  April  23,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  December  4,  1894,  which  affirmed  an  inter- 
locutory judgment  in  favor  of  plaintiff  entered  upon  an  order 
of  Special  Term  overruling  a  demurrer  to  the  complaint. 

A.  V.  S,  Cochrane  for  appellant. 

A.  Frank  B.  Chace  for  respondent. 

Agree  to  affirm  on  opinion  below,  with  leave  to  appellant 
to  withdraw  demurrer  and  answer  over. 
All  concur. 
Judgment  affirmed. 


Maby  Davies,  as  Administratrix,  etc..  Appellant,  v.  Pelham 
Hod  Elevating  Company,  Respondent. 

(Argued  April  8,  1895;  decided  April  23,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  12,  1894,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit  dismissing  the  complaint. 

♦Reported  below,  82  Hud,  282. 
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/.  Newton  Williams  for  appellant. 

George  S.  Coleman  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Ann  Amelia  Sykes  et  al.,  as  Executors,  etc.,  Respondents, 
V,  The  Silver  Lake  Ice  Company,  Appellant. 

(Argued  April  9, 1895;  decided  April  23,  1895.) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  20,  1S94,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Forsyth  Bros,  for  appellant. 

Walter  S.  Hubhell  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Charles  T.  Barney,  as  Administrator,  etc..  Appellant,  v. 
The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Respondent.* 

(Argued  April  9,  1895;  decided  April  23,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  18,  1894, 
which  sustained  defendant's  exceptions  and  granted  a  motion 
for  a  new  trial. 

James  A.  Deering  for  appellant. 

David  J,  Dean  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 

♦Reported  below,  78  Hun,  336. 
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RoBEET  T.  Skelton,  Oil  Infant,  by  Guardian,  Respondent,  v. 
Matthew  Larkin,  Jb.,  Appelant.* 

(Argued  April  10,  1896;  decided  April  30,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  4,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

A.  T,  Clearwater  for  appellant. 

David  M.  De  Witt  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Maximilian    Toch,    as    Administrator,   etc..   Appellant,   v. 
Henry  M.  Toch,  Individually,  etc.,  et  al.,  Respondents. 

(Argued  April  10,  1895;  decided  April  80,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  16, 1894,  which  affirmed  a  portion  of  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Jf.  Z.  Townsend  for  appellant. 

Edward  C,  Stone  and  TreadmeU  Cleveland  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 

♦Reported  below,  82  Hun,  388. 
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Maximilian  Toch,  Individually,  etc.,  Respondent,  v.  Lucas 
TocH  et  al.,  Individually,  etc.,  Impleaded,  etc.,  Appellants. 

(Argued  April  10,  1895;  decided  April  80,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  16,  1894,  which  affirmed  those  portions 
appealed  from  of  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Edward  C,  Stone  and  Treadwell  Cleveland  for  appellants. 

Louis  Wertheimer  and  M.  Z.  Townsend  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Edward  H.  Hawke,  Appellant,  v,  Madison  G.  Hawke  et  al., 

Respondents. 

Elizabeth  H.  Wilson,  Respondent,  v,  Edwakd  H.  Hawke, 

Impleaded,  etc..  Appellant. 

(Argued  April  15,  1895;  decided  April  30,  1895.) 

Appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  December  19,  1894,  which  affirmed  a  judg- 
ment establishing  certain  writings  to  be  the  last  will  and  tes- 
tament of  Edward  H.  Hawke,  deceased,  entered  upon  a  ver- 
dict directed  by  the  court. 

John  Foley ^  J.  IF".  Uoughton  and  J.  S.  UAvwreaux  for 
appellant. 

John  L,  Henning  and  Cha/rlea  E,  PaMeraon  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  Miller,  as  Administrator,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hitdson  River  Railroad  Com- 
pany, Appellant. 

(Argued  April  16,  1895 ;  decided  April  80,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  December  15,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial, 

C.  D,  Prescott  for  appellant. 

Myron  G.  Broiuier  for  respondent. 

Agree  to  affinn  ;  no  opinion. 

All  concur,  except  Finch,  J.,  not  sitting,  and  Gray,  J.,  not| 
voting. 

Judgment  affirmed. 


Ambrose  J.  Agate,  Appellant,  v.  Caroline  E.  House,  Indi- 
vidually, etc..  Respondent. 

(Argued  April  16,  1895;  decided  April  30,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  October,  1894,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  the  report  of  a 
referee,  and  also  affirmed  an  order  denying  a  motion  to  cor- 
rect, etc.,  the  final  judgment. 

Oeorge  W.  Blunt  for  appellant. 

Henry  W,  Taft  for  respondent. 

Agree  to  affirm  j  no  opinion. 
All  concur. 
Judgment  affirmed. 


368  MEMOEANDA  OF 

In  the  Matter  of  the  Claim  of  Nelson  Duntz,  Respondent,  -w. 
WiLLiAM  L.  HoRTON  et  al.,  as  Executors,  etc.,  Appellants.* 

(Argued  April  16,  1895;  decided  April  80,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  2,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  ^  referee, 

JK  C,  Aijcen  for  appellants. 

Frank  C.  Cushing  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


David  M.  Blaustein,  as  Administrator,  etc.,  Kespondent,  v. 
Eugene  W.  Guindon  et  al..  Appellants. 

(Argued  April  16,  1895;  decided  Apri>30,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  14,  1894,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Arthur  D.  Williams  for  appellants. 

G.  Wa^hhurne  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  83  Hun,  832. 
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William  H.  Finley,  by  Guardian,  etc.,  Appellant,  v,  Hud- 
son Electric  Railway  Company,  Respondent. 

(Argued  April  16,  1895;  decided  April  30,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  18,  1894,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  dismissing  the  complaint. 

J,  aider  Cady  for  appellant. 

Z.  F,  Longley  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


Susan  Geogheoan,  as  Administratrix,  etc..  Appellant,  v.  The 
Atlas  Steamship  Company,  Respondent. 

(Argued  April  18,  1895;  decided  April  30,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  October  29,  1894,  which 
affirmed  a  judgment  in  favor  of  defendant  entered  uppn  a 
decision  of  the  court  on  trial  at  Circuit ;  also  appeal  from  an 
order  of  said  General  Term,  made  June  2,  1890,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  by  plain- 
tiff for  the  issuing  of  a  commission. 

The  following  is  the  opinion  in  full  : 

"  This  is  an  appeal  from  a  judgment  of  the  Court  of  Com- 
mon Pleas  for  the  city  and  county  of  New  York  affirming 
a  judgment  dismissing  the  complaint  at  the  close  of  the 
trial,  and  from  an  interlocutory  order  denying  a  motion  for 
a  commission. 
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"  The  plaintiff  seeks  to  recover  damages  for  defendant's  neg- 
ligence in  causing  the  death  of  her  husband  who  fell  from 
defendant's  ship  and  was  drowned. 

"  The  complaint  avers  tJiat  defendant  is  a  British  corporation 
and  its  steamship  '  Albano '  sailed  under  a  British  register ; 
that  the  intestate  was  assistant  steward  of  the  '  Albano,'  and 
on  the  11th  day  of  September,  1S84,  while  the  steamship  was 
on  the  high  seas  oft  the  coast  of  the  United  States  of  Colom- 
bia, in  the  bay  of  Savanilla,  or  within  the  territory  of  that 
government,  he  met  his  death  as  stated. 

"  We  were  asked  to  consider  several  questions  on  this  appeal. 

"  It  was  insisted  that  the  jury  should  have  determined  whether 
the  ship  was  on  the  high  seas  at  the  time  of  this  accident  or 
within  the  territorial  limits  of  the  United  States  of  Colombia. 
If  the  ship  was  on  the  high  seas,  then  did  the  law  of  the  flag 
place  the  rights  of  the  parties  under  Lord  Campbell's  Act 
(Ch.  93,  Acts  of  Parliament,  9th  and  10th  of  Victoria)  which 
created  a  cause  of  action  unknown  to  the  common  law  against 
a  person  who,  by  his  wrongful  act,  neglect  or  default,  caused 
the  death  of  another  ? 

"  If  the  ship  was  within  the  territorial  limits  of  the  United 
States  of  Colombia,  was  the  plaintiff  entitled  to  the  commis- 
sion moved  for  to  prove  the  law  in  force  in  that  jurisdiction 
at  the  time  of  the  accident? 

"  The  view  we  take  of  this  case  renders  it  unnecessary  to  pass 
upon  these  questions.  We  do  not  think  there  was  evidence 
sufficient  to  authorize  the  jury  in  finding  the  defendant  guilty 
of  negligence  and  the  deceased  free  from  contributory 
negligence. 

"  On  the  evening  of  the  accident,  which  occurred  about  eight 
o'clock  and  after  dark,  the  iron  doors  of  the  forward  gangway 
or  port,  on  the  starboard  side  of  the  ship,  were  left  open,  and 
the  opening,  instead  of  being  guarded  by  the  ordinary  bul- 
wark rail,  was  secured  to  a  certain  extent  by  a  rope  made  fast 
on  either  side  of  the  gangway,  not  stretched  taut,  but  more  or 
less  slack  according  to  conflicting  evidence. 

"  It  was  a  dark  night,  the  ship  rolled  at  her  anchor  and  the 
waves  were  breaking  against  her  side. 

"  It  was  proved  that  it  was  part  of  the  duty  of  the  deceased 
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to  wash  the  silver  after  dinner  and  to  pass  out  on  deck  and 
throw  overboard  the  water  used  for  that  purpose. 

"  No  one  saw  the  deceased  fall  overboard,  nor  did  any  one  see 
him  go  on  deck.  The  second  engineer  of  the  ship  testified  he 
was  on  deck  and  heard  a  gurgling  cry  that  led  him  to  shout 
there  was  a  man  overboard ;  a  rope  was  thrown  over ;  a  hand 
was  seen  lifted  out  of  the  water ;  boats  were  lowered  and  an 
unsuccessful  search  made ;  the  roll  was  called  and  it  was  found 
intestate  was  missing. 

"  There  is  no  direct  proof  as  to  how  the  deceased  met  his 
death  ;  there  is  nothing  to  show  that  he  fell  through  the  open 
port,  or  that  his  exit  from  the  ship  was  accidental. 

"  It  is  true  a  theory  may  be  adopted  which  would  lead  to  the 
moral  conviction  that  his  death  was  accidental  while  in  the 
discharge  of  his  duty  and  in  the  exercise  of  reasonable  care, 
but  all  this  falls  very  far  short  of  sustaining  the  burden  of 
proof  under  which  the  plaintiff  rested. 

''As  to  the  defendant's  alleged  negligence  the  proofs  are 
equally  defective. 

"  If  the  deceased  came  to  his  death  by  reason  of  defendant's 
negligence,  it  rests  upon  the  alleged  absence  of  the  bulwark 
rail  over  the  gangway  opening. 

"  Without  going  into  details,  we  think  there  was  a  failure  to 
show  that  the  bulwark  rail  was  not  provided  by  the  defendant, 
or,  if  not  furnished,  that  it  was  essential  in  addition  to  the 
iron  doors  supplied  to  close  the  gangway  at  all  times  when 
cargo  was  not  being  received  or  discharged. 

"  If  the  deceased  came  to  his  death  by  reason  of  the  iron 
doors  being  left  open  on  the  night  of  tlie  accident,  then 
it  was  the  negligence  of  a  co-servant  which  led  to  the  result. 

"  It  was  the  duty  of  the  master,  or  the  mate,  or  some  oflBcer 
of  the  ship  to  see  that  these  gangway  doors  were  properly 
closed  and  secured  at  night.  The  failure  to  perform  this  duty 
is  negligence  for  which  the  owner  of  the  ship  is  not  liable. 
{Benson  v.  Ooodwin^  147  Mass.  238;  Rogers  v.  Ludlow 
Mfg.  Co.,  144  id.  198 ;  The  City  of  Alexandria,  17  Fed. 
Rep.  390.) 

"  The  evidence  in  the  case  at  bar  tended  to  show  that  if  any 
one  was  negligent  in  leaving  the  iron  doors  open  it  was  the 
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^  A  f(,oT.lori  for  &  re-ar^rrier.t  L-  m^ie  in  this  case  aeeom* 
f/fit.U'A  wifh  elaf/'/rate  ex:.l«:.;in».it'?  entirely  imntaterial  to 
ftK^?  l^rjr^l  qfwr*tion  derdd^L  &:*•!  ♦>£  e«:»iiseqnenee  onlv  to  a 
wf//f,jr  vi^rw  of  tlie  opinivri  reri«ieneiL  The  point  involved 
Mfd  dftf^fU'A  vfiMs  wliolly  one  uf  pleading.  We  held,  in 
fittUfufiT/'jf^  of  the  eonrtft  l>eIow,  that  the  caase  of  action 
\tU.ijU'A  HH  (tuii  and  Mngle  was  npon  an  implied  eon- 
fr;*/ft  to  pay  the  intere-st  njxjn  a  loan  to  the  town ;  that 
Uf  *\w,\\  iiiiWMt  i)i  action  the  Statute  of  Limitations  was  a 
f'jtU}\t\i\Ui  and  i>erfeet  defence;  that  the  deranrrer  was,  there- 
for*?, properly  overruled  and  judgment  for  the  defendant 
hurvifahlcs  tirdehH  harred  Ly  srime  other  possible  proceedings 
of  wliirdi  the  rerrord  gave  no  knowledge.  I  urged  as  reasons 
for  tliHt.  conHtniction  the  form  and  character  of  the  complaint 
llM'lf,  poiiitin^^  out  tliat  it  followed  closely  the  essential  facts 
n<'<*d<'d  to  HiiHtiiin  an  action  on  an  implied  contract  as  dis- 
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closed  in  the  Iloaff  ease  and  unessential  to  an  action  on  the 
bonds  themselves ;  that  two  distinct  classes  or  groups  of  bonds 
creating  distinct  grounds  of  action  were  enveloped  in  the 
conaplaint,  and  wliicli  were  those  issued  illegally  in  form 
before  the  amendment  of  the  statute,  and  those  issued  without 
defect  thereafter ;  that  an  action  on  an  implied  contract 
would  justify  a  single  action  on  both  classes  while  an  action 
on  the  bonds  would  not ;  and  that  on  the  hearing  an  oiler  was 
made  by  the  defendant,  concurred  in  by  the  court,  that  if 
plaintiff  would  stipulate  to  stand  on  his  bonds  alone  or  upon  a 
cause  of  action  to  which  the  pleaded  Statute  of  Limitations 
was  no  defense  the  demurrer  should  be  sustained  and  the  trial 
proceed,  but  the  plaintiff  refused.  I  have  not  the  least  doubt 
on  that  state  of  the  case  that  the  judgment  rendered  was  cor- 
rect. To  have  denied  the  defendant  the  protection  of  his 
plea  would  have  been  almost  inexcusable.  That  is  all  there 
is  of  the  question  presented  and  of  the  decision  made,  and  the 
sole  i^ertinent  commentary  upon  it  contained  in  the  moving 
papers,  outside  of  a  persistent  claim  that  the  complaint  was 
not  ambiguous,  although  two  different  constructions  have 
been  clashing  along  the  whole  line  of  trial  and  appeal,  appears 
to  be  that  the  assertion  of  defendant's  brief  as  to  what 
occurred  in  the  offer  of  a  stipulation  was  denied  on  the  argu- 
ment. I  took  more  than  usual  pains  to  be  sure  of  the  fact 
asserted,  but  it  is  not  necessary  or  seemly  to  dispute  about 
that,  for  on  this  motion  the  affidavit  of  the  counsel  who  tried 
the  case  for  the  plaintiff  is  produced  winch  shows  that  the 
offer  was  made  and  that  tlie  court  did  approve  it.  It  is 
added  that  the  offer  required  a  withdrawal  from  the  complaint 
of  the  allegations  that  the  money  was  actually  loaned  to  the 
town  and  that  the  commissionei's  intended  to  act  within  their 
powers,  and  for  that  reason  was  refused.  The  very  reason 
assumes  a  purpose  in  some  manner  and  in  some  way  to  rely 
upon  something  else  or  other  than  the  coupons  as  partaking 
of  the  nature  of  valid  bonds,  and  neither  the  court  nor  the 
counsel  were  bound  to  speculate  upon  the  chances  of  an 
undisclosed  purpose. 

"  Beyond  what  is  pertinent  to  the  question  decided  come  sug- 
gestions entirely  outside  of  it,  founded  upon  so  much  of  the 
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opinion  as  intimated  a  possibility,  consistent  with  the  record, 
that  the  hearing  had  proceeded  beyond  the  mere  issue  of  law. 
The  judgment  in  terms  recited  that  it  was  *  upon  the  merits.' 
The  plaintiff  might  have  withdrawn  his  demurrer  upon  the 
usual  tenns,  and  I  think  should  have  done  so,  or  divided  his 
complaint  into  its  two  possible  causes  of  action  with  the  assent 
of  the  defendant  or  of  the  court,  in  either  of  which  cases  the 
merits  would  have  been  reached.  In  view  of  that  possibility 
1  said  :  first,  that  there  were  no  findings  or  exceptions  appro- 
priate to  its  review,  and,  second,  that  the  only  alleged  error 
brought  to  our  notice  was  the  ruling  on  the  demurrer,  and 
that  as  the  case  stood  the  inevitable  inference  was  that  the 
plaintiff  perilled  his  whole  action  on  the  demurrer.  In  other 
words,  that  if  the  complaint  had  been  by  consent  or  otherwise 
divided  into  its  two  causes  of  action  the  plea  fatal  to  one  was 
not  necessarily  so  as  as  to  the  other,  and  the  issues  joined  could 
have  been  tried,  the  plaintiff  seeking  to  prove  his  bonds  and 
the  defendant  to  invalidate  them,  but  that,  while  that  possi- 
bility existed,  the  inevitable  inference  was  that  the  judgment 
rested  upon  the  decision  of  the  demurrer.  That  inference  is 
conceded  to  be  correct,  and  all  the  statements  of  what  we 
erroneously  believed  as  to  other  proceedings  or  other  possible 
reasons  for  the  judgment  are  without  the  least  foundation. 
Our  suggestion  of  what  the  plaintiff  might  have  done  and  I 
think  should  have  done  is  turned  into  a  belief  that  it  was  done, 
and  into  a  ground  of  the  decision  in  the  face  of  the  explicit 
statement  that  we  knew  nothing  about  it,  and  that  the  inevi- 
table inference  from  the  record  was  that  the  judgment  stood 
wholly  upon  the  demurrer.  So  treating  it,  and  it  is  conceded 
that  we  should  have  done  so,  we  held  that  the  demurrer  was 
properly  overruled  and  the  judgment  correct.  Occasionally 
where  a  party  fails  for  reasons  connected  with  the  practice 
adopted  we  feel  a  sympathy  which  leads  to  an  effort  for  his 
relief,  but  we  need  not  indulge  any  where,  without  surprise  or 
inadvertence,  but  with  a  view  of  gaining  an  advantage,  there 
has  been  an  apparent  effort  to  rely  on  the  bonds  to  cut  off  the 
statute  and  then  on  an  implied  contract  to  remedy  defects  in 
the  bonds.  The  coupons  sued  on  matured  in  1873,  and  had 
been  due  for  almost  twenty  years  when  this  action  was 
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brought.  The  allegation  of  the  complaint  is  that  they  were 
found  among  the  papers  of  Culver  after  his  death,  and  that 
he  had  possession  as  owner,  and  that  is  all  that  is  asserted  as 
to  liis  title.  The  bonds  themselves  have  been  paid  with  inter- 
est while  the  coupons  in  suit  have  been  left  unclaimed.  We 
have  no  such  impression  of  the  justice  of  the  demand  as  to 
make  us  grant  some  favor  which  is  not  even  asked. 

"  The  motion  should  be  denied,  with  ten  dollars  costs  and 
disbursements." 

Bramard  Tolles  for  motion. 

CI  (7.  Yan  Kirk  opposed. 

Finch,  J.,  reads  for  denial  of  motion. 

All  concur. 

Motion  denied.         

James  L.  Lowry,  as  Executor,  etc.,  Appellani;,  -v.  Edward 
J.  WooLSEY,  Impleaded,  etc.,  Respondent.* 

(Argued  April  17,  1895;  decided  May  3,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  10,  1894,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  the  report  of  a 
referee. 

Alex.  Thain  for  appellant. 

W.  W.  Culver  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  83  Hun,  267. 
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Catherine  B.  Martineau,  as  Administratrix,  etc.,  Respond- 
ent, V,  Rochester  Railway  Company,  Appellant.* 

(Argued  April  17,  1895;  decided  May  3, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  2,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Charles  J.  Bissell  for  appellant. 

Thomas  Raines  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Jacob  Hauptmann  et  al.,  as  Administrators,  etc..  Respond- 
ents, V,  The  First  National  Bank  of  the  City  of 
Brooklyn,  Appellant. 

(Argued  April  17,  1895 ;  decided  May  8,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  10,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Joseph  A,  liurr^  Jr,^  for  appellant. 

Oeorge  IL  Pettit  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  81  Hun,  263. 
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Anna  E.   Lick,  Respondent,  v.   The   Town  of  Mobavia, 

Appellant. 

(Submitted  April  19,  1895:  decided  May  3, 1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  23,  1893,  whicli  afQmied  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

J,  A,  Wright  for  appellant. 

II,  Greenfield  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 


Alexander  MoAndrew,  Respondent,  v.  The  Lake  Shore 
AND  Michigan  Southern  Railway  Company,  Appellant. 

(Submitted  April  22,  1895;  decided  aiay  3,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  June  23,  1893, 
which,  affirmed  an  order  of  Special  Term  denying  a  motion 
by  defendant  for  leave  to  serve  a  supplemental  answer. 

Charles  A.  Pooley  for  appellant. 

Geo,  E.  Towne  for  respondent. 

Agree  to  dismiss  appeal  on  authority  of  Farmer^  L.  cfe  T.  Co. 
V.  Bankers  cfe  Merchants^  Tel,  Co,  (109  N.  Y.  342) ;   no  opinion. 
All  concur,  except  Haight,  J.,  not  sitting. 
Appeal  dismissed. 

SiOKBLs — ^Vol.  CI.        48 
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The  People  of  the  State  of  New  York,  Eespondent,  v. 
Edward  Hodnett,  Appellant* 

(Argued  April  22,  1895 ;  decided  May  3,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  2,  1894, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
by  defendant  to  amend  the  judgment  in  this  action  bo  that 
the  costs  therein  awarded  to  defendant  should  be  a  charge 
against  the  county  of  Allegany. 

W.  K  Kisselburgh^  Jr,^  for  appellant 

Charles  II,  Brown  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Haight,  J.,  not  sitting. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  Frances  M.  Peaslee  for 
Payment  of  Legacies  Bequeathed  to  her  under  the  Will 
of  Martha  K.  Peaslee,  Deceased.f 

(Argued  April  22,  1895 ;  decided  May  3,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  16, 
1894,  which  affirmed  an  order  of  the  Surrogate's  Court  of  the 
county  of  New  York  granting  the  petition  herein. 

Robert  Ilunter  McGrath^  Jr,^  for  appellants. 

(7.  N,  Bovee^  Jr,^  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 

♦Reported  below,  81  Hun,  137.     f  Reported  bejow,  81  Hun,  597. 
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Notes  F.  Palmeb,  Respondent,  v.  The  City  of  Beooklyn, 

Appellant. 

(Argued  April  22,  1895;  decided  May  3.  1895.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  January  29,  1895,  which  affirmed  an 
interlocutory  judgment  in  favor  of  plaintiff  entered  upon  an 
order  of  Special  Term  overrnling  a  demurrer  by  defendant  to 
the  complaint  herein. 

JZ  O.  Wood  for  appellant. 

John  P.  Adaina  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  Soldiers'  Orphans^  Home  of  St.  Louis,  on  Behalf  of 
Kansas  Pacific  Consolidated  Bondholders,  Appellant, 
V.  Russell  Sage  et  al.,  Respondents. 

(Argued  April  22,  1895  ;  decided  May  8.  1895.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  15,  1895, 
which  affirmed  an  order  of  Special  Term  directing  that  the 
Union  Pacific  Railway  Company  be  brought  in  and  made  a 
party  to  this  action. 

Joseph  IL  Choate  for  appellant. 

Window  S.  Pierce  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 
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Joseph  J.  Kittel,  Appellant,  v.  Henry  Stueve,  Respondent 

(Submitted  April  22,  1895;  decided  May  3,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
the  first  Monday  of  February,  1895,  whicli  afiirraed  an  order 
of  Special  Terra  denying  a  motion  to  punish  defendant  for 
contempt. 

John  A.  Straley  for  appellant. 

Frederic  W.  Hinrichs  for  respondent* 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Appraisal  of  the  Property  of  Charles 
H.  Edwards,  Deceased,  under  the  Transfer  Tax  Act. 

(Argued  April  22,  1895;  decided  May  3,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  March  7, 
1895,  whicli  affirmed  an  order  ot  the  surrogate  of  Kings 
county  confirming  an  appraisal  and  assessment  and  imposmg 
a  tax  under  chapter  713,  Laws  of  1887. 

John  H,  Corwin  for  appellant. 

Emmet  li.  Olcott  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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The  People  ex  rel.  Marcus  Stowell,  as  Supervisor,  etc., 
Respondent,  v.  The  Board  of  Supervisors  of  the  County 
OF  Steuben,  Appellant. 

(Argued  April  23,  1895;  decided  May  21.  1895.) 

Appeal  fr94;ii. order  of  the. General  Term  of  tlie  Supreme 
Court  in  the  fifth  judicial  department,  made  October  2,  1894, 
which  affiiTTied  an  order  of  Special  Term  granting  an  appli- 
cation for  a  writ  of  peremptory  mandamus. 

M.  Iiti?n8ey  Miller  for  appellant. 

John  F.  Parkhurst  for  respondent. 

Argued  and  decided  with  People  ex  rel.  Root  v.  Bowrd  qf 
Supervisors  of  Steuben  County  {ante^  p.  107). 


T.  Scott  Thacher,  as  Executor,  etc..  Appellant,  v.  Hope 
Cemetery  Association,  Respondent.* 

(Argued  April  18,  1895;  decided  May  21.  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  June  25,  1894,  which  afSfmed  a  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee  dis- 
missing the  complaint. 

The  following  is  the  opinion  in  full : 

"  On  the  trial  which  resulted  in  the  judgment  now  under 
review,  the  referee  held  that  tho  plaintiffs  entire  claim  was 
barred  by  the  six  years'  Statute  of  Limitations,  and  dismissed 
the  complaint.  The  question  now  argued  by  the  learned 
counsel  for  the  plaintiff  is  whether  the  method  of  computer 
tion  adopted  and  the  rule  for  tlie  application  of  payments 
were  correct  or  in  accordance  with  the  terms  of  the  con- 
tract. The  trial  proceeded  upon  the  principle  that,  under  the 
decision  in  the  case  when  it  was  liere  on  a  former  appeal 
(12G  N.  Y.  510),  at  least  a  considerable  portion  of  the  claim 
was  barred.  He  asked  the  referee  to  find  that  there  became 
♦Reported  below.  79  Hun.  222. 
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due,  subsequent  to  July  1,  1887,  which  was  more  than  six 
years  prior  to  the  commencement  of  the  action,  the  sum  of 
$242.49,  and  that  this  sum,  with  interest,  was  still  unaffected 
by  the  Statute  of  Limitations.  That  was  the  amount  that  the 
plaintiff  claimed  to  recover.  It  was  conceded  that  the  bal- 
ance of  the  claim  became  due  before  that  date.  The  referee 
found,  at  the  plaintiff's  request,  that  the  principal  and  interest 
upon  the  face  of  the  instrument,  on  July  1, 1877,  was  $571.25, 
and  that  the  action  was  commenced  October  5, 1883.  Of  this 
sum,  it  was  the  plaintiff's  contention  that  $328.76  became  due 
prior  to  July  1, 1877,  and  the  referee  was  so  requested  to  find. 
So  that  the  amount  in  controversy  at  the  trial  was  $242.49, 
with  interest  from  July  1, 1877.  The  referee's  report  is  dated 
January  14, 1893,  and  on  the  plaintiff's  contention  the  amount 
he  was  entitled  to  recover  was  less  than  $500,  exclusive  of 
costs.  That  is  the  amount  that  was  in  controversy  at  the 
General  Term.  The  plaintiff's  counsel  has  presented  on  his 
brief  three  methods  of  computation,  some  one  of  which  he 
asks  us  to  adopt.  The  largest  sum  that  remained  unbarred  by 
the  Statute  of  Limitations,  according  to  those  figures,  when 
the  action  was  brought,  is  $242.49,  and  the  lowest  is  $90.28. 
By  the  construction  which  the  referee  gave  to  the  certificate 
and  the  manner  in  which  he  applied  payments  or  receipts  for 
lots,  the  whole  claim  was  barred.  We  have  not  attempted  to 
examine  the  legal  questions  presented  by  the  plaintiff's  coun- 
sel, since  we  have  concluded  that  we  have  no  power  to  enter- 
tain the  appeal.  The  judgment  is  not  reviewable  for  the 
reason  that  the  amount  in  controversy  before  the  referee  and 
at  the  General  Term  was  less  than  $500.  {King  v.  Galvin, 
62  N.  Y.  238 ;  Brown  v.  Sigoumey^  72  id.  122 ;  Davidson  v. 
Alfaro,  80  id.  660;  K7iaj>p  v.  Deijo,  108  id.  518 ;  Schenck  v. 
Marx,  125  id.  703.) 
^'  The  appeal  must,  therefore,  be  dismissed,  with  costs." 

Wesley  Brown  for  appellant. 

J.  IL  Stevens  for  respondent. 

O'Brien,  J.,  reads  for  dismissal. 

All  concur,  except  Haight,  J.,  not  sitting. 

Appeal  dismissed. 
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Fbanoisoo  Wood,  Respondent,  v.  The  Town  of  Gilboa, 
Appellant. 

(Argued  April  28,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  February  13,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

Z  H.  Maynard  for  appellant. 

H,  Krum  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Gbay,  J.,  dissenting. 

Judgment  affirmed. 


Fbanoisco  Wood,  Respondent,  v.  The  Town  of  Gilboa, 
Appellant. 

(Argued  April  23,  1895;  decided  May  21,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  13, 
1894,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  new  trial. 

L  H.  Maynard  for  appellant. 

H.  Krum  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Gbay,  J.,  dissenting. 

Order  affirmed. 
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The  Boabd  op  Education,  etc.,  of  Waterford,  Appellant,  v. 
The  Fiest  National  Bank  of  Richfield  Springs,  Appel- 
lant et  al.,  Respondents. 

(Argued  April  24,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  8,  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  Alexander  G.  Cunningham,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

«/.  W,  Iloughton  and  James  W,  Verheck  for  appellant. 

G,  B.   Wellington  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  C.  Cleveland,  Appellant,  v.  The  Town  of  Pitts- 
ford,  Respondent. 

(Argued  April  25.  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  3,  1893,  \^hich  denied  a  motion  by  plaintiff  for 
a  new  trial,  and  ordered  judgment  in  favor  of  defendant  upon 
decision  of  the  court  on  trial  at  Circuit  dismissing  the 
complaint. 

George  F.  Slocum  for  appellant. 

George  F,  Yeomwn  for  respondent. 

Agree  to  affirm;  no  opinion. 

All  concur,  except  IIaight,  J.,  not  sitting. 

Judgment  affirmed. 
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In  the  Matter  of  Proving  the  Alleged  Last  Will  and  Testa- 
ment of  Samuel  Westubn,  Deceased. 

(Argued  April  28,  1895;  decided  May  21,  18»5.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  8,  1894,  which  atiirmed  a  judgment  rejecting  pro- 
bate of  the  alleged  will  of  Samuel  "Westum,  deceased,  entered 
upon  a  verdict  of  a  jury  rendered  upon  issues  framed  by  the 
General  Term  upon  an  appeal  from  a  judgment  entered  upon 
a  decree  of  the  surrogate  of  Warren  county,  admitting  said 
will  to  probate,  and  also  aflSrmed  an  order  denying  a  motion 
for  a  new  trial. 

C,  H.  Sturges  for  appellant. 

John  C.  Keel^r  for  respondents. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  F.  Beown,  Appellant,  v.  Annie  Bbown,  Individually, 
etc.,  Respondent.* 

(Argued  Ai)ril  2«,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  11,  1894,  which  reversed  a  final  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee,  and 
also  affirmed  an  interlocutory  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Horace  Secor^  Jr.^  for  appellant. 

John  F.  Clarke  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  88  Hun,  160. 
Sickbls — ^VoL.  CL        49 
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RuTGEEs  Female  College  of  the  City  of  New  York, 
Appellant,  v.  Cornelius  H.  Tallman,  as  Executor,  etc., 
Respondent.* 

(Argued  April  30,  1895;  decided  May  21.  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  iii*st  judicial  department,  entered  upon  an 
order  made  November  16,  1894,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

Albert  Stwkney  for  appellant. 

TT.  IL  Newman  for  respondent. 

Agree  to  aflSrm  on  opinion  below. 
All  concur. 
Judgment  affinned. 


Mary  Burns,  as  Administratrix,  etc..  Appellant,  v.  Edward 
A.  Mati'hews,  Respondent. 

(Argued  May  1,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  November  20,  1894,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  an  order  of 
the  court  on  trial  at  Circuit  non-suiting  the  plaintiflE,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  recover  damages  for  negligently 
causing  the  death  of  William  Burns,  the  plaintiff's  intestate. 

"The  accident  occurred  on  the  24th  day  of  June,  1892,  by 
the  caving  in  of  the  walls  of  a  trench  which  Burns  was  dig- 
ging for  a  sewer.  The  only  negligence  charged  against  the 
defendant  is  in  failing  to  warn  Burns  not  to  work  at  the  par- 
ticular place  in  the  trench  where  he  received  his  injury. 

*  Reported  below,  82  Hun,  2a 
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"  The  circumstances  are  substantially  as  follows  :  Matthews, 
the  defendant,  was  engaged  in  constructing  a  sewer  through 
Murray  street  in  the  city  of  Binghamton.  James  Pethcal 
was  his  foreman  in  charge  of  the  work.  The  trench  had  been 
excavated  and  curbed  from  the  mouth  of  the  sewer  north  to  a 
point  where  there  was  a  manhole.  Just  north  of  the  man- 
hole the  trench  had  been  excavated  to  a  depth  of  from  eight 
to  ten  feet.  The  foreman  then  gave  direction  to  the  men  not 
to  dig  it  deeper  until  it  was  curbed,  and,  at  the  same  time, 
gave  direction  to  the  men  who  were  engaged  in  that  kind  of 
work  to  curb  the  trench  at  that  place.  From  that  point  north 
the  trench  had  been  partially  excavated  for  a  distance  of  fif-ty 
feet,  varying  from  ^ght  to  one  foot  in  depth  until  it 
approached  the  surface.  Shortly  after  giving  the  order  for 
the  men  to  quit  digging  a  heavy  shower  came  up  and  all  of  the 
workmen  upon  the  sewer  quit  work  for  the  remainder  of  the 
day.  The  next  morning  at  seven  o'clock  the  workmen,  about 
fifty  in  number,  assembled  at  the  tool  box,  which  stood  near 
the  manhole,  Burns  with  the  rest.  It  was  his  first  engage- 
ment upon  this  sewer.  He  had  previously  been  in  the  employ 
of  the  defendant  at  work  upon  another  sewer,  and,  having 
completed  his  work  there,  was  transferred  to  this.  The  fore- 
man at  the  hour  named  gave  a  general  order  to  the  men  to  go 
to  work  and  each  man  started,  selecting  his  own  place  in  the 
trench  in  which  to  work.  Burns  and  two  others  went  north 
of  the  manhole  and  took  positions  in  the  trench  and  com- 
menced work.  Bums  at  tlie  place  where  the  men  the  day 
before  had  been  ordered  to  quit  work  until  the  curbing  was 
placed.  The  evidence  further  tends  to  show  that  the  foreman, 
at  the  time  of  giving  the  order,  instructed  the  curbers  to  get 
their  tools  and  curb  the  trench  at  that  place,  and  that  they 
started  to  obey  tliis  instruction ;  that  the  foreman  then  started 
down  to  the  south  end  of  the  trench  to  take  the  names  and 
time  of  the  men,  and  whilst  so  engaged,  and  within  a  very 
few  minutes  thereafter,  the  accident  occurred.  There  was  one 
witness  who  testified  that  when  he  first  saw  the  foreman  he 
was  standing  by  the  manhole ;  that  the  witness  saw  Burns 
after  he  went  to  work ;  that  the  foreman  stood  right  by  the 
manhole  where  Burns  was  working.     Upon  his  cross-examinsr 
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tion,  however,  he  testified  that  the  foreman  was  a  couple  of 
hundred  feet  south.  He  does  not  distinctly  state  that  the 
foreman  saw  Burns  go  to  work  in  the  trench.  All  of  the 
other  evidence  on  behalf  of  the  plaintiff  tends  to  show  that  the 
foreman  immediately  started  south  after  giving  the  direction* 
referred  to,  and  we  are  of  the  opinion  that  the  evidence  fairly 
construed  is  to  the  effect  that  the  foreman  did  not  see  or  know 
that  Barns  commenced  work  in  the  trench  at  the  point  of  the 
accident.  It  further  appears  that  the  foreman  entered  the 
trench  at  the  point  in  question  before  the  men  were  set  at 
work ;  that  he  took  some  tools  out  that  were  left  therein,  and 
that  he  saw  no  indications  of  weakness  in  the  walls  of  the 
trench ;  that  their  practice  was  to  curb  as'  soon  as  the  trendi 
was  from  eight  to  ten  feet  deep,  and  that  all  of  the  trench  had 
been  curbed  south  of  the  manhole. 

"  Had  the  foreman  known  that  the  walls  of  the  trench  were 
likely  to  give  away  it  doubtless  would  have  been  his  duty  to 
have  warned  Bums,  but  masters  are  not  insurers  against  acci- 
dents and  they  ought  not  to  have  extraordinary  and  unex- 
pected burdens  imposed  upon  them.  They  are  required  to  be 
careful  and  prudent,  and  to  exercise  the  care  and  caution  over 
the  men  in  their  employ  that  careful  and  prudent  men  ordi- 
narily exercise.  A  foreman,  having  fifty  men  under  him,r 
cannot  be  expected  to  keep  his  eye  constantly  upon  every 
man  and  see  that  he  does  not  step  into  a  place  of  danger,  nor 
can  he,  having  the  care  of  so  many,  be  expected  momentarily 
to  think  of  every  danger  that  may  befall  them.  Each  man  h 
expected  to  have  some  judgment  and  care  with  reference  to 
the  preservation  of  himself  from  danger,  and  of  necessity 
much  has  to  be  left  to  his  care  in  this  regard.  Bums  was  not 
set  at  work  upon  a  dangerous  machine  about  which  he  had  no 
knowledge,  but  instead  he  was  directed  to  dig  a  trench  for  ar 
sewer.  He  had  done  such  work  before,  and  so  far  as  appears 
was  a  man  of  reasonable  intelligence  and  must  have  known 
something  of  the  dangers  of  working  in  deep  trenches  with- 
out curbing.  He  was  at  liberty  to  select  his  own  place  to 
work  in  the  trench  and  he  might  have  commenced  where  it 
was  but  a  foot  deep.     He  knew  that  curbing  had  been  put  in 
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up  to  the  manhole  and  that  it  must  have  been  the  intention  of 
the  foreman  to  curb  north  therefrom. 

"  Under  the  circumstances  we  are  inclined  to  the  view  that 
it  would  not.be  just  to  charge  the  foreman  with  negligence  in 
failing  to  warn  the  deceased,  and  that  his  death  resulted  from 
his  own  want  of  care. 

"  The  judgment  should  be  affirmed." 

S.  Mack  Smith  for  appellant. 
Edmund  0^  Connor  for  respondent. 

Haight,  J.,  reads  for  affirmance. 

All  concur,  except  Bartlett,  J.,  who  dissents  on  the 
ground  that  Pethcal,  tlie  foreman,  represented  the  defendant, 
the  master,  in  such  duties  as  the  latter  owed  deceased  for 
his  safety  and  protection  ;  that  there  was  a  conflict  of  evi- 
dence as  to  whether  the  master  discharged  those  duties  and 
the  plaintiff  was  entitled  to  go  to  the  jury. 

Judgment  affirmed. 

In  the  Matter  of  the  Trusts  Created  in  the  Will  of  Allent 
Ayrault,  Deceased.* 

(Argued  May  3.  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October^  20,  1894,  which  affirmed  a  decree  of 
the  Surrogate's  Court  of  Livingston  county  dismissing  an 
application  to  compel  Charles  P.  Bowditch,  trustee  under  the 
will  of  Allen  Ayrault,  deceased,  to  account. 

jEmest  F.  Ayrault  for  appellant. 

John  G,  Milhum  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 

*  Reported  below,  81  Hun,  107. 
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Elizabeth    Blazy,    Respondent,  v.  Hbcttor   MoLean, 
Appellant. 

(Argued  May  8,  1895;  decided  May  21,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  April  12,  1S94,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  compel  the  defendant  to  re-con- 
vey to  the  plaintiff  certain  real  estate  and  to  recover  the 
value  of  the  use  thereof.  Upon  the  first  trial  the  plaintiff 
recovered  judgment  in  her  favor,  which  was  affirmed  at  the 
General  Tenn  ;  but,  upon  appeal  to  this  court,  it  was  reversed 
and  a  new  trial  was  ordered  of  the  issues.  (129  N.  Y.  44.) 
When  the  case  was  then  before  us,  we  felt  compelled  to  order 
a  new  trial,  because  of  the  rejection  of  relevant  evidence 
which  had  been  offered  by  the  defendant  upon  the  trial.  The 
question  presented  was  whether  a  deed,  absolute  in  form,  was 
delivered  by  this  plaintiff  to  the  defendant  only  as  collateral 
security  for  the  payment  of  a  sum  of  $2,000,  agreed  to  be 
paid  to  tlie  defendant  by  the  plaintiff's  husband  and  another, 
upon  a  contract  for  the  purchase  of  a  farm.  The  finding  in 
the  case  was  that  the  deed  had  been  given  as  a  collateral 
security  and  we  said  that  there  was  no  error  in  the  finding. 
But  the  defendant  had  not  been  allowed  permission  to  prove 
that  the  deed  was  delivered  by  the  plaintiff  and  accepted  by 
him  as  a  complete  and  absolute  transfer  of  the  lot  and  for  which 
he  had  agreed  to  allow  $3,000  as  a  payment  upon  her  hus- 
band's contract.  We  held  that,  under  the  pleadings  and  the 
issues  between  the  parties,  there  could  be  no  lawful  objection 
to  that  evidence ;  which  did  not  contradict  or  vary  the  writ- 
ten contract,  but  only  showed  performance.  In  other  words, 
the  agreement  of  tlie  parties  contracting  to  purchase  the  farm 
being  to  pay  $2,000  before  the  conveyance  should  be  made 
and  the  plaintiff's  deed  being  given  as  security  for  their  per^ 
formance  of  that  agreement,  the  proof  offered  to  be  made  by 
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the  defendant  simply  went  to  show  the  immediate  payment 
of  tlie  money  through  the  acceptance  of  the  plaintiffs  convey- 
ance at  that  figure.  Upon  the  new  trial  of  the  action  the  only 
evidence,  which  diflEered  from  that  upon  the  first  trial,  was 
that  which  was  given  by  the  defendant  under  the  offer  which 
he  had  previously  made  and  which  had  been  rejected. 
The  referee,  before  whom  this  trial  was  had,  again,  has 
decided  in  favor  of  the  plaintiff  and  the  General  Term  has 
aflBirmed  the  judgment  entered  upon  his  report.  In  my 
opinion,  there  is  not  the  slightest  reason  for  disturbing  that 
judgment.  The  referee  was  not  only  justified  in  inferring 
from,  and  in  finding  upon,  the  whole  evidence  that  the  plain- 
tiff's deed  was  not  given  by  her,  nor  accepted  by  defendant, 
as  an  absolute  deed  ;  but  even  upon  the  evidence  given  by,  or 
on  behalf  of,  the  defendant,  I  do  not  see  that  he  could  have 
decided  otherwise.  The  defendant's  own  evidence  was  very 
insuflSciently  corroborated,  as  to  tlie  execution  and  delivery  of 
the  deed,  and  it  was  distinctly  contradicted  by  several  wit- 
nesses. Nor  was  the  action  tried  upon  the  theory  of  fraud, 
as  the  appellant  claims ;  but,  simply,  upon  the  allegations  of 
the  plaintiff  that  her  deed  was  delivered  as  collateral  security 
for  the  performance  of  the  main  contract  and,  as  that  had 
been  rescinded  by  the  parties,  that  she  was  entitled  to  a  re-con- 
veyance of  the  premises  deeded  by  her. 

"  While  it  is  true  that  there  is  but  little  merit  in  the  defend- 
ant's appeal,  I  do  not  think  that  it  is  a  case  where  we  should 
exercise  our  discretion  in  awarding  damages  by  way  of  costs, 
upon  our  affirmance  of  the  judgment.  The  new  trial  was 
awarded  to  the  defendant  as  a  matter  of  legal  right,  for  the 
error  committed  in  rejecting  evidence  pertinent  to  the  issues ; 
and  while  I  agree  with  the  court  below  that  the  evidence, 
wliich  defendant  gave  upon  the  new  trial,  fell  far  short  of 
substantiating  his  offer  of  proof,  the  circumstances  are  such 
as  to  make  the  ordinary  costs  sufficient.  There  has  actually 
been  no  delay  caused  by  the  defendant  in  the  procedure  of 
the  cause  to  this  court,  whatever  it  has  been  in  reaching  a  final 
determination  of  the  issue. 

"  The  judgment  should  be  affirmed,  with  costs." 
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Cdssius  C,  Damj  for  appellant. 

E.  W,  Gardner  for  respondent. 

Gray,  J.,  reads  for  affirmance. 

All  concur,  except  Haioht,  J.,  not  sitting. 

Judgment  affirmed. 


The  People  of  the  State  of  New  Toek,  Respondent, «. 
RiCHABD  Leach,  Appellant 

(Argued  May  21,  1895;  decided  June  4,  1895.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  city  and  county  of  New  York,  entered  upon  a  verdict 
rendered  January  22,  1895,  convicting  the  defendant  of  the 
•crime  of  murder  in  the  firet  degree. 

The  following  is  the  opinion  in  full : 

"  The  defendant  was  charged  in  the  indictment  with  having 
murdered  one  Mary  H.  Leach,  whose  real  name  was  Mary 
Hope  Newkirk,  by  cutting  and  stabbing  her  in  the  neck  with 
A  knife,  on  the  18th  day  of  November,  1894.  Being  tried  upon 
the  indictment,  in  the  Court  of  Oyer  and  Terminer  held  in  and 
for  the  city  and  county  of  New  York,  lie  was  found  guilty  by 
the  verdict  of  a  jury  of  the  crime  of  murder  in  the  first  degree ; 
and  thereupon  lie  was  sentenced  to  be  executed.  From  the 
judgment  of  conviction  the  defendant  has  appealed  to  this 
■court. 

"  There  were  no  exceptions  taken  to  the  rulings  of  the  court 
during  the  trial,  and  tlie  only  point  which  has  been  urged 
upon  our  attention  by  his  counsel  is  an  exception  to  that  por- 
tion of  the  charge  to  the  jury  wherein  the  trial  judge,  as  he 
says,  marshalled  the  evidence  against  the  defendant.  A 
review  of  the  evidence  satisfies  us  that  the  verdict  of  the  jury 
was  well  supported  and  was  the  only  one  which  fair  and  rea- 
.•sonable  minds  could  reach.  The  defendant  was  a  man  of  about 
thirty-two  ye«rs  of  age  at  the  time  of  the  killing  and  had 
been  living  with  the  deceased,  in  illicit  relations,  in  an  a})art- 
ment  at  No.  412  AVest  49th  street  in  the  city  of  New  York. 
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On  the  evening  of  November  17th,  1894,  they  were  in  the 
rooms  of  some  friends  in  the  same  building.  A  quarrel  seems 
to  have  sprung  up  between  them,  because  of  some  jealousy  on 
her  part,  occasioned  by  his  manner  towards  another  woman 
who  was  present.  In  consequence,  they  left  and  returned  to 
their  own  apartment.  About  two  o'clock  in  the  morning  of 
November  18th,  the  defendant  walked  into  the  station  house 
of  the  22d  police  precinct,  only  part  dressed  and  carrying  his 
shoes  in  his  hands.  There  was  a  cut  on  the  left  side  of  his 
neck  and  more  or  less  blood  was  upon  his  clothes  and  person. 
According  to  the  testimony  of  the  captain  and  sergeant  of  the 
police  and  of  the  doorman  of  the  station  house,  the  defendant 
stated  to  each  tliat  he  had  killed  the  deceased ;  first  mention- 
ing her  as  his  wife  and  then  stating  that*  he  was  not  married 
to  her.  He  told  the  captain  where  lie  would  find  the 
deceased.  He  said  to  the  sergeant  and  to  the  door- 
man that  he  had  sat  by  the  side  of  the  woman 
until  she  was  dead.  To  the  doorman  he  said  that  over 
:an  hour  had  passed  since  he  had  killed  her  and,  when  asked 
with  what  he  had  cat  himself  and  his  wife,  he  produced  from 
his  pocket  a  knifej  with  an  open  and  blood-stained  blade. 
Upon  going  to  the  apartment  of  the  defendant,  the  body  of 
the  deceased  was  found  upon  the  bed,  entirely  naked,  except 
that  the  lower  part  was  covered  by  a  bed  coverlet.  The  body 
lay  upon  its  right  side  and  upon  the  edge  of  the  bed  and  a 
handkerchief  was  clinched  in  the  left  hand.  Upon  the  left 
side  of  her  neck  was  a  deep,  long  and  incised  wound  about  four 
and  one-half  inches  in  length,  ragged  upon  its  edges,  which 
commenced  from  behind  the  ear  and  varied  in  depth ;  pre- 
senting the  appearance  of  several  wounds  merged  into  one. 
The  jugular  vein  had  been  severed  by  the  cut  and  death  had 
been  caused  by  the  resulting  hemorrhage.  Blood  covered  the 
left  si(ie  of  the  bed,  pillow  slips,  bed  cover  and  much  of  tlie 
floor.  There  was  no  evidence  of  any  struggle  having  taken 
place  in  the  room.  There  were  found  a  slate  and  a  sheet  of 
paper  upon  the  table  in  the  sitting  room  of  the  apartments, 
upon  which  the  defendant  had  written  in  an  incoherent  and 
illiterate  manner.  The  contents  are  not  material,  nor  of  a 
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natare  to  be  recited.  He  stated  his  ^ove  was  dead;'  that 
he  was  '  ahuost  dead '  and  that  she  had  been  '  raped  by  her 
uncle.'  The  uncle  was  charged  with  being  the  cause  and 
with  having  long  abused  the  deceased.  The  other  statements 
read  like  the  maudlin  ravings  of  a  drimken  man ;  with  some 
possible  notion  of  throwing  the  blame  for  the  act  upon  the 
conduct  of  the  uncle  of  the  deceased. 

"  The  defendant  was  examined  as  a  witness  in  his  own  behalf 
and  according  to  his  testimony  the  deceased  had  committed 
suicide  while  affected  by  whiskey,  which  she  had  drunk  to 
excess,  after  returning  to  their  apartment,  and  also  by  his 
threat  to  leave  her  because  of  her  habits.  He  testified  that, 
upon  discovering  that  the  deceased  had  killed  herself  in  the 
adjoining  room,  he  endeavored  to  take  his  own  life  and  that 
while  in  a  dazed  condition  he  had  gone  to  the  police  station. 
He  explained  that  he  did  not  send  for  a  doctor,  because  he 
found  her  dead  and  ^  for  the  reason  that  he  would  give  him- 
self away '  because  he  had  been  *  harsh '  to  her.  He  denied 
remembering  having  told  the  police  officers  that  he  had  killed 
the  woman.  He  testifie.d  that  the  deceased  had  made  previ- 
ous attempts  to  commit  suicide ;  that  she  had  admitted  having 
had  continuous  illicit  relations  with  her  uncle  and  had  been 
intimate  with  another  man  and  that,  notwithstanding  this 
knowledge,  he  continued  to  live  with  her. 

"  SujBScient  of  the  evidence  has  been  referred  to.  The  facts 
are  not  disputed  as  to  the  quarrel,  the  death  and  that  the 
defendant's  knife  had  caused  the  wound.  The  conflict  was  as 
to  the  mode  in  which  death  came  to  the  woman  and  wliich 
the  accused  stated  to  have  been  by  the  woman's  own  hand  and 
a  further  conflict  was  in  his  denial  that  he  remembered  his 
admissions  to  the  otiicers.  That  conflict  in  the  evidence  was 
for  the  jury  to  determine.  They  were  to  pass  upon  all  the 
circumstances  of  the  case  and  the  degree  of  credibility  which 
they  should  attach  to  the  defendant's  story.  If  they  believed 
the  evidence  for  the  prosecution,  the  deceased  had  been  killed 
by  the  defendant  as  the  result  of  a  quarrel,  which  took 
place  between  them  in  the  evening.  That  evidence  showed, 
or  tended  to  show,  that  the  defendant  had  stabbed  the 
deceased  in  the  neck  with  his  knife  and  the  nature  of  the 
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wound  and  of  the  weapon  was  such  as  to  justify  the  inference 
tliat  the  stabbing  had  been  deliberately  done  and  with  the 
design  to  effect  her  death.  Many  facts  combined*  to  render 
incredible  the  story  of  the  defendant.  There  was  the  writing 
found  upon  the  slate  and  sheet  of  paper,  in  which  he  speaks 
of  lier  death  and  yet  does  not  suggest  that  she  had  com- 
mitted suicide ;  which  would  have  been  a  most  natural  state- 
ment to  make,  especially  as  he  attempted,  or  pretended  to 
attempt,  it  himself.  When  at  the  station  house  and  in  the 
hospital,  where  he  was  for  nearly  three  weeks,  while  receiving 
medical  care  for  his  wound,  and  when  taken  thence  to  the 
Police  Court  to  answer  to  the  charge,  he  makes  no  state- 
ment that  the  deceased  had  killed  herself.  Nor  does  he  make 
it  to  any  person,  until  his  attorney  was  preparing  for  his 
trial.  Had  such  been  the  fact,  it  is  inconceivable  that  he 
should  not  have  stated  it,  either  when  he  went  to  the  station 
house  to  tell  of  the  occurrence,  or  at  some  time  before  he  con- 
fided it  to  his  attorney.  It  was  the  defendant's  knife  which 
had  caused  the  wound  upon  the  deceased  and  the  situation  of 
4he  wound  itself,  as  well  as  the  nudity  and  the  position  of  the 
body  of  the  deceased,  were  circumstances  which  militated 
against  the  probability  of  the  wound  having  been  self-inflicted 
and  with  suicidal  intent. 

"  Without  commenting  further  upon  the  evidence,  it  is  suffi- 
cient to  say  that  the  inference  drawn  by  the  jury  from  it,  of 
the  defendant's  having  deliberately  nmrdered  the  deceased, 
was  just  and  reasonable. 

"  The  criticism  upon  the  charge  of  the  learned  trial  judge  is, 
not  that  he  had  improperly  stated  the  facts  but,  to  quote  the 
language  of  the  defendant's  counsel,  *  that  the  evidence  was 
marshalled  a  little  against  the  defendant,  the  way  the  evidence 
was  put  together.'  When  the  defendant's  counsel,  upon  the 
close  of  the  charge,  had  excepted  to  that  portion  which  con- 
sisted of  the  marshalling  of  the  evidence,  the  trial  judge 
asked  him  to  point  out  any  fact  that  was  improperly  stated, 
in  order  that  he  might  correct  it,  saying,  *  if  I  have  improp- 
erly stated  any  fact  I  wish  to  correct  it.'  In  response  to  the 
remark  of  the  defendant's  counsel  that  the  evidence  was 
*  mai'shalled '  against  the  defendant,  the  trial  judge  replied^ 
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And  these  remarks,  although  not  the  subject  of  an  exception, 
have  been  pressed  upon  our  consideration  as  having  preju- 
diced the  minds  of  the  jurors  and  as  disabling  them,  as  the 
expression  of  an  opinion  by  the  trial  judge,  from  reaching  a 
fair  verdict,  'if  the  facts  are  against  the  defendant,  that  is 
not  my  fault ;  it  is  unfortunate  but  I  cannot  help  it.'  The 
charge  was  a  clear,  logical  and  fair  statement  of  the  facts  m 
evidence  before  tlie  jury ;  and  they  were  instructed  that  it 
was  for  them  to  find  from  those  facts  whether  or  not  the 
defendant  was  guilty.  They  were  cautioned  against  being 
influenced  by  the  opinion  of  the  court  and  were  admonished 
that  it  was  for  them  to  draw  the  conclusions  from  the  evi- 
dence. It  was  the  duty  of  the  trial  judge  to  present  the 
evidence  to  the  jury  and  that  would  have  been  unin- 
telligently  done,  if  he  had  not  presented  them  in  what 
fieemed  their  logical  order,  or  in  the  natural  sequence 
of  events.  That  he  should  have  commented  upon  the 
evidence,  and,  perhaps  in  some  expressions,  have  indi- 
cated the  bent  of  his  own  mind,  is  not  a  subject  for 
adverse  criticism,  so  long  as  he  did  not  invade  the  province  of 
the  jury  and  withdraw  from  them  the  consideration  of  any 
facts,  or  lead  them  to  suppose  that  their  determination  was  not 
wholly  with  them.  For  the  trial  judge,  therefore,  to  answer  the 
criticism  of  the  defendant's  counsel  as  he  did  was  natural  and 
quite  unobjectionable.  The  whole  case,  as  made  by  the  evi- 
dence given  in  behalf  of  the  prosecution  and  of  the  defend- 
ant, is  bare  of  any  fact  or  feature  to  raise  it  above  the  level 
of  a  vulgar  crime,  committed  as  the  result  of  a  drunken 
brawl.  That  the  defendant  may  have  been  influenced  to  the 
commission  of  his  atrocious  crime  by  resentment  at  the 
woman's  habits  of  drunkenness  and  immorality,  does  not  tend 
to  relieve  the  case  of  its  brutal  features.  He  had  continued 
to  live  with  her  as  his  mistress,  after  receiving  her  confessions 
of  continuous  illicit  relations  with  her  uncle.  It  would  be 
diflicult  to  have  arrayed  the  facts  in  evidence  in  any  way 
before  the  jury,  without  their  suggesting  by  their  own  force 
the  willful  commission  of  a  disgusting  and  brutal  crime ;  for 
the  commission  of  which  there  were  shown  to  have  been  sev- 
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eral  motives  and  the  opportiinity,  and  where  all  the  circum- 
stances pointed  to  tlie  defendant's  guilt.  , 

"  We  see  no  occasion  to  interfere  with  the*  execution  of  the 
judgment  of  death.  The  defendant  has  had  a  fair  trial  and 
has  been  convicted  upon  evidence  which  should  satisfy  the 
fairest  mind  as  to  his  guilt.  The  judgment  appealed  from  by 
him  should  be  affirmed." 

Hugh,  O.  Pentecost  for  appellant. 

John  D.  Lindsay  for  respondent. 

GfiAy,  J.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed. 


James   Hedges,   Respondent,  v.   "William  H.   Paynb^. 
Impleaded,  etc.,  Appellant.* 

(Argued  May  20,  1895;  decided  June  4.  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme* 
Court  in  the  first  judicial  department,  made  February  4, 1895,.' 
which  reversed  an  order  of '  Special  Term  granting  a  super- 
sedeas and  denied  a  motion  by  the  defendant,  William  H. 
Payne,  to  be  relieved  from  imprisonment  under  an  order  of 
arrest  obtained  by  the  plaintiff  and  from  arrest  under  any  exe- 
cution issued  in  the  above-entitled  action. 

Arthur  IL  Smith  for  appellant. 

Henry  E,  Rowland  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 

. — \  r 

•  Reported  below,  85  Hun,  877, 


398  MEMORANDA  OF 

Lauba  Steven^  Bespondent,  v,  John  B.  Lobd,  as  Executor, 
etc.,  Appellant* 

(Argued  May  21,  1895;  decided  June  4,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  11,  1895,  which  atHrmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Thenford  WoodhuU  for  appellant 

Jasper  W.  Gilbert  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


KiCHAKD  Bishop,  as  Administrator,  etc..  Appellant,  v.  Helen 
E.  Hendrick,  Ile8pondent.f 

(Argued  May  23,  1895;  decided  June  11,  1895.) 

Appeal  from  orders  of  the  General  Term  of  the  Supreme 
Oourt  in  the  third  judicial  department,  made  December  4, 
1894,  one  of  which  modified  and  affirmed,  as  modified,  an 
order  of  Special  Term  overruling  and  sustaining  certain  excep- 
tions to  the  report  of  a  referee  and  modifying  and  confirm- 
ing said  report,  and  the  other  of  which  reversed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

John  C,  Keeler  for  appellant. 

D,  G,  Griffin  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Orders  affirmed. 

*  Reported  below,  84  Hun,  858.    f  Reported  below,  82  Hun,  828. 
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Joseph  Blumenthal,  as  Receiver,  etc.,  Respondentj  v.  Ben- 
jamin F.  Einstein  et  al.,  as  Trustees,  etc.,  Appellants.* 

(Argued  May  24,  1895;  decided  June  11,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  16,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

A.  li,  Dyett  for  appellants. 

William  Man  for  respondent. 

Agree  to  afiirm  on  opinion  below. 
All  concur. 
Judgment  aflirmed. 


In  the  Matter  of  the  Probate  of  tlie  Last  Will  and  Testament 
of  William  V.  Clark,  Deceased. 

(Argued  May  24,  1895;  decided  June  11,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  December  4,  1894,  which  affirmed  a 
decree  of  the  surrogate  of  Saratoga  county  confirming  pro- 
bate of  the  last  will  and  testament  of  William  Y.  Clark, 
deceased,  and  revoking  probate  of  a  codicil  thereto  dated 
December  17,  1889. 

John  Foley  for  appellants. 

J.  S.  EAmoreaux  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

•Reported  below,  81  Hun,  415. 
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John  Dye,  Respondent,  v.  The  Delawabb,  Lackawanna 
AND  Western  Railroad  Company,  Appellant. 

(Argued  May  29,  1895;  decided  June  11,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  entered  upon  an  order  made  May 
8,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Louis  Z.  Bdbcock  for  appellant. 

H,  J.  Swift  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  aflSrmed. 


Mary  M.  White,  as  Administratrix,  etc.,  Respondent,  v.  Thb 
New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany, Appellant. 

(Argued  May  29,  1895;  decided  June  11,  1895.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Conrt  in  the  fourth  judicial  dapartment,  entered 
upon  an  order  made  May  24,  1894,  which  aflSrmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

D,  (7.  Robinson  for  appellant. 

Frederick  Collin  for  respondent. 

Agree  to  affirm  ;  no  opinion.    . 
All  concur. 
Judgment  aflSrmed. 
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Edith  Mason  Faxon,  Eespondent,  v.  John  Mason  et  aL, 

Appellants. 

(Argued  June  8,  1895;  decided  June  14,  1895.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  March  28,  1894,  which  modified 
and  affirmed,  as  modified,  a  judgment  in  favor  of  plaintifiE 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

W.  B,  Ilornblower  for  motion. 

Franklin  Jiien  opposed. 

Agree  to  dismiss  appeal,  without  costs,  unless  defendant 
John  Mason  sliall  cause  to  be  executed  the  proper  undertak- 
ing on  appeal  to  this  court  within  ten  days  from  service  of  a 
copy  of  this  order  upon  his  attorney  of  record. 

All  concur. 

Ordered  accordingly. 


People  ex  rel.  George  Sweeley,  Appellant,  v.  Obbn  E. 
Wilson  et  al.  (as  Police  Commissioners,  etc.),  Kespondents. 

(Argued  June  8,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  14,  1895, 
which  affirmed  an  order  of  the  Special  Term  denying  a  motion 
for  a  writ  of  mandamus. 

Jarnes  TF".  Eaton  for  appellant. 

William  P,  JRudd  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  IIaioht,  J.,  not  voting. 

Order  affirmed. 
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August  Wuensch,   Kespondent,   v.   Albert    Pulitzer,    as 
President,  etc.,  Appellant. 

(Argued  June  3,  1895;  decided  Jiine  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  15,  1895, 
which  affirmed  an  order  of  Special  Term  granting  a  motion 
by  plaintiff  to  amend  the  summons  and  complaint  in  the 
action  above  entitled. 

C.  J.  Sheam  for  appellant. 

JuliuB  Lehman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


William  J.  Madden,  Respondent,  v.  The  Equitable   Life 
Assurance  Society  of  the  Unfted  States,  Appellant.* 

(Argued  June  8,  1895;  decided  June  14,  1895.) 

Appeal  from  interlocutory  judgment  of  the  General  Term 
of  the  Superior  Court  of  the  city  of  New  York,  entered  upon 
an  order  made  March  9,  1895,  which  affirmed  an  order  of 
Special  Term  overruling  a  demurrer  to  the  complaint. 

Charles  C.  Veming  for  appellant. 

Sa/muel  Wyma/n  Smith  for  respondent. 

Agree  to  affirm  on  opinion  below,  with  costs,  with  leave  to 
defendant  to  answer  within  twenty  days  after  service  of  a 
copy  of  the  order  entered  upon  the  remittitur. 

All  concur. 

Ordered  accordingly. 


•Reported  below,  11  Misc.  Rep.  540. 
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David  Boyd,  Individually  and  as  Administrator,  etc., 
Respondent,  v.  Robebt  Boyd  et  al..  Impleaded,  etc., 
Appellants. 

(Argued  June  8,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
the  first  Monday  of  April,  1895,  which  aflBrmed  an  order  of 
Special  Term  denying  a  motion  by  defendants  to  strike  the 
above-entitled  cause  from  the  calendar,  etc. 

Henry  Daily^  Jr,^  for  appellants. 

Edward  W.  S.  Johnston  for  respondent. 

Agree  to  aflirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Robert  Boyd,  Respondent,  v.  David  Boyd,  Individually  and 
as  Administrator,  etc.,  et  al.,  Appellants. 

(Argued  June  8,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  the  first  Monday  of 
May,  1895,  which  affirmed  an  order  of  Special  Term  amend- 
ing the  final  decision  in  this  action. 

Edward  W,  S,  Johnston  for  appellants. 

Henry  Daily^  Jr,^  for  respondent. 

.  Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


404 


MEMORANDA  OF 


People  ex  rel.  Hasby  P.  Pike  et  al.,  as  Trustees,  etc.,  et  al., 
Appellants,  v.  Edwabd  P.  Babkeb  et  al.,  as  Commissioners, 
etc.,  Respondents. 

(Argued  June  8,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  Greneral  Terra  of  the  Supreme 
Court  in  tlie  first  judicial  department,  made  April  20,  1895, 
which  affirmed  an  order  of  Special  Term  dismissing  a  writ  of 
certiorari  to  review  an  assessment  of  personal  property. 

Zucien  B.  Chase  for  appellants. 

George  S.  Coleman  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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People  ex  rel.  Alson  B.  Ostbandbe,  Appellant,  v.  Levi  P. 
Morton  et  al.,  as  Trustees,  etc.,  Respondents.* 

(Argued  June  8,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  14,  1895, 
which  affirmed  an  order  of  Special  Term  denying  an  applica- 
tion by  the  relator  for  a  writ  of  mandamus. 

Robert  H.  McCormic^  Jr.^  for  appellant. 

Henry  C  Nevitt  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 

♦Reported  below,  12  Miac  Rep.  476. 
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Caleb  G.  Collins,  Respondent,  v.  Hobage  F.  Bubbouohs, 

Appellant. 

(Argued  June  8,  1805;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  March  5, 1895, 
which  affirmed  an  order  of  Special  Term  .  denying  a  motion 
by  defendant  for  an  order  of  reference. 

James  M.  Hunt  for  appellant. 

£.  K  Valentine  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed.     

Salvatobe  Cantoni,   Respondent,  v.   Elba  Fobsteb, 
Appellant 

(Argued  June  4,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  May  17,  1895,  which 
affirmed  an  order  of  Special  Term  continuing  pendente  lite 
an  injunction. 

Samtcel  H.  Randall  for  appellant. 

Louis  Edwin  Bomeisler  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Salvatobe   Cantoni,  Respondent,  v.  Elba  Fobsteb, 
Appellant. 

(Argued  June  4,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  19,  1895,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  to  sub- 
mit issues  of  fact  to  the  jury. 
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Samuel  II,  Randall  for  appellant. 

Louis  Edwin  Bomeisler  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Adolph  Ladenbubg  et  al.,  Appellants,  v.  Commercial  Bank 
OF  Newfoundland  et  al.,  Respondents. 

(Argued  June  4,  1895;  decided  June  14,  1895.)    . 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  17,  1895, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
to  set  aside  an  attachment,  and  granted  such  motion. 

K  H,  Benn  for  appellants. 

John  A,  Mapea  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


People  ex  rel.  The  Argus  Company,  Respondent,  v.  John 
Palmer,  as  Secretary  of  State,  et  al..  Appellants. 

(Argu«d  June  4,  1895;  decided  June  14,  1895.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  28,  1895, 
which  affirmed  an  order  of  Special  Term,  directing  a  writ  of 
mandamus  to  issue. 

William  K  Kisselburgh^  Jr,^  for  appellants. 

Amasa  J.  Parker^  Jr,^  for  respondent. 

Agree  to  affirm  on  opinion  of  Special  Term. 
All  concur. 
Order  affirmed. 
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Susan  B.  Anthony  et  a1.,  Respondents,  v.  Thb  American 
Glucose  Company,  Appellant. 

A  new  corporation  having  been  organized  by  the  transfer  to  it  of  the  prop- 
erty and  business  of  certain  original  cor]>orations,  upon  an  agreement 
between  the  corporators  of  all  of  them  that  payment  for  the  transfer 
should  be  made  by  apportioning  to  the  original  stockholders  the  whole 
of  the  stock  of  the  new  corporation  not  reserved  for  the  use  of  the  treas- 
ury, certain  stockholders  in  one  of  the  original  corporations  brought  an 
action  against  the  new  corporation  for  a  delivery  of  its  stock  to  them. 
Held,  that  the  action  was  maintainable  against  the  new  corporation,  and 
that  such  stockholders  were  not  to  be  turned  over  for  relief  to  their  own 
original  corporation  after  by  agreement  all  its  functions  had  ceased, 
although  it  might  not  be  wholly  dead  —  it  appearing  that  the  new  cor- 
poration owed  a  contract  duty  directly  to  the  individual  corporators  and 
not  to  their  corporate  entities. 

(Argued  June  13, 1894;  re-argument  ordered  November  2, 1894;  re-argued 
May  1,  1895;  decided  June  14,  1895.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  18, 1893, 
which  reversed  a  judgment  entered  upon  the  report  of  a 
referee  dismissing  the  complaint  upon  the  merits,  and  which 
granted  a  new  trial. 

This  action  was  brought  to  compel  the  defendant  to  issue 
$12,500  of  its  capital  stock  to  the  plaintiffs,  Susan  B.  Anthony 
and  Mary  S.  Anthony,  and  to  account  for  and  pay  over  to  the 
plaintiffs  the  dividends  which  had  been  declared  thereon  since 
the  year  1883,  together  with  other  earnings  properly  distribut- 
able upon  the  plaintiffs'  stock. 

The  referee  decided  that  the  remedy  of  the  plaintiffs  was 
not  to  be  sought  in  an  action  against  the  defendant,  but  in  an 
action  against  the  Leavenworth  Sugar  Company  to  compel  it 
to  turn  over  to  the  plaintiffs  their  proportionate  share  of  the 
capital  stock  of  the  defendant  claimed  to  have  been  received  by 
the  Leavenworth  Sugar  Company  under  the  agreement  here- 
after mentioned,  together  with  other  earnings  properly  dis- 
tributable upon  the  plaintiffs'  stock,  though  not  declared  as 
dividends. 

On  and  prior  to  the  21st  day  of  February,  1883,  the  plain- 
tiffs were  the  holders  of  forty  shares  of  the  capital  stock  of 
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the  Leavenworth  Sugar  Company ;  and,  in  the  year  1889,  by 
assignment  from  Daniel  R.  Anthony,  they  became  the  owners 
and  holders  of  fifty  other  shares  of  such  capital  stock,  making 
ninety  shares  in  all  which  they  now  possess. 

There  existed  on  the  2i8t  day  of  February,  1,883,  a  corpora- 
tion organized  under  the  laws  of  New  Jersey,  known 
as  the  Firmenich  Sugar  Refining  Company,  having  its  prin- 
cipal oflice  in  the  city  of  Buffalo,  N.  Y.,  and  the  Buffalo  Grape 
Sugar  Company,  and  the  American  Grape  Sugar  Com- 
pany, each  of  which  was  organized  under  the  laws  of  the 
state  of  New  York,  having,  respectively,  their  principal 
business  in  the  city  of  Buffalo ;  the  Peoria  Sugar  Refinery,  a 
corporation  organized  under  the  laws  of  IlUnois,  having  its 
principal  ofiice  in  Peoria,  Illinois,  and  the  Leavenworth  Sugar 
Company,  organized  under  the  laws  of  Kansas,  having  its 
principal  ofiice  in  Leavenworth,  Kansas.  Each  of  these  cor- 
porations was  the  owner  of  a  plant  for  the  manufacture  of 
glucose  and  grape  sugar,  and  each  of  them  was  engaged  in  the 
business  of  making  and  selling  those  articles.  On  the  21st 
day  of  February,  1883,  these  five  corporations  entered  into 
an  agreement  in  writing,  with  the  assent  of  all  the  stockhold- 
ers of  each  of  them,  including  the  plaintiffs  and  their  assignor, 
Daniel  R.  Anthony,  for  the  formation  of  a  new  corporation 
to  be  organized  under  the  laws  of  the  state  of  New  Jersey,  to 
be  called  the  American  Glucose  Company,  with  a  capital  stock 
of  $15,000,000,  divided  into  150,000  shares  of  tlie  par  value 
of  $100  each.     That  company  is  the  defendant. 

By  this  agreement  all  the  real  estate,  buildings,  engines, 
boilers,  tools,  machinery  and  fixtures,  including  everything 
properly  covered  by  the  description  of  "plant;"  and  all 
horses,  mules,  carts,  wagons,  harnesses,  sleighs  and  the 
appurtenances  thereof,  together  with  all  letters  patent  and 
licenses,  rights,  trade  marks  and  contracts  of  every  nature 
belonging  to  each  of  the  parties,  was  to  be  vested  in  the  new 
corporation  by  proper  instruments,  and  by  perfect  title,  by  the 
tenth  day  of  March  of  that  year,  cr  as  soon  thereafter  as  pos- 
sible. The  new  corporation,  the  American  Glucose  Company, 
the  defendant,  was,  by  the  terms  of  the  agreement,  vested 
with  a  perpetual  license  to  use  any  processes  or  machinery  in 
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use  in  any  of  the  factories  of  the  five  above-mentioned  cor- 
porations, whether  owned  by  such  corporations  or  by  any 
stockholder  tliereof. 

Of  the  capital  stock  of  the  defendant,  125,000  shares,  being 
at  par  $12,500,000,  were  allotted  to  be  applied  towards  the 
acquisition  of  the  property  of  the  five  corporations,  and  were 
to  be  divided  as  follows:  25,000  shares  to  the  Firmenich 
Sugar  Refining  Company,  and  100,000  shares  to  the  remain- 
ing four  corporations ;  the  residue  of  the  stock,  namely, 
25,000  shares,  was  to  be  retained  in  the  treasury  of  the 
defendant. 

The  defendant  became  the  purchaser  in  pursuance  of  this 
agreement  of  all  of  these  plants,  properties,  rights  and  fran- 
chises, together,  with  the  materials  and  supplies,  exclusive  of 
the  manufactured  stock  and  stock  in  process  of  manufacture, 
of  each  of  these  five  corporations  at  the  current  market  value 
thereof.  It  had  also  the  right  to  purchase  the  material  in  pro- 
cess of  manufacture  in  each  of  these  factories,  by  paying 
therefor  at  the  rate  of  two  and  one-half  cents  per  pound, 
reduced  to  finished  merchantable  goods,  with  a  gravity  of 
forty  degrees  JBeaum6,  taken  at  a  temperature  of  one  hundred 
degrees  Fahrenheit;  together  with  all  manufactured  mer- 
chantable goods,  inclusive  of  starch  in  the  starch  department 
of  the  Buffalo  Grape  Sugar  Company,  at  a  given  price.  A 
clause  was  inserted  providing  for  the  contingency  of  oppo- 
■  sition  to  this  scheme  by  any  stockholder  of  any  of  the  five  old 
companies  to  this  arrangement ;  but  no  opposition  seems  ever 
to  have  been  made  by  any  of  the  stockholders.  Provision 
was  made  for  a  working  capital  of  the  defendant  in  the  sum 
of  at  least  $1,000,000,  for  which  bonds  were  to  be  issued 
bearing  interest  at  the  rate  of  seven  per  cent  per  annum,  pay- 
able semi-annually,  in  the  sum  of  $100  each,  or  multiples 
thereof,  amounting  in  all  to  the  sum  of  $1,250,000.  Pay- 
ment of  these  bonds  was  secured  by  mortgage  of  the  new 
company  upon  all  and  singular  the  property  acquired  of  the 
old  companies,  or  to  be  acquired  thereafter. 

The  defendant  assumed  by  this  agreement  all  contracts 
theretofore  made  in  good  taith  by  any  of  the  five  corporations, 
for  the  sale  of  glucose,  syrup,  gra^^e  sugar,  starch  or  feed,  but 
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did  not  assame  any  contracts  for  the  sale  of  mixed  or  mixing 
sugar,  or  any  contract  involving  the  testing  of  any  patents  or 
improvements.  It  also  assumed  any  or  all  contracts  theretofore 
made  in  good  faith  by  any  of  the  five  corporations  or  by 
Cicero  J.  Hamlin,  William  IJamlin  and  Harry  Hamlin,  or 
any  of  them,  for  the  services  of  any  employee,  agent  or  broker, 
in  tlie  factories  of  either  of  said  corporations,  or  in  their 
business. 

This  agreement,  which  contained  other  provisions  not 
necessary  to  be  recited  in  tliis  connection,  was  consummated 
on  the  17th  day  of  March,  1883,  by  proper  transfers  and  con- 
veyances executed  by  these  five  corporations  to  the  defendant, 
covering  all  property  real  and  personal,  of  the  character  and 
description  above  mentioned ;  and  thereupon  the  defendant 
became  the  absolute  owner  thereof. 

It  was  shown,  and  the  fact  was  found  by  the  referee,  that 
Cicero  J.  Hamlin,  William  Hamlin  and  Harry  Hamlin 
were  the  owners  of  all  the  capital  stock  of  the  American 
Grape  Sugar  Company  and  of  the  Buffalo  Grape  Sugar  Com- 
pany ;  and  of  all  of  the  stock  of  the  Peoria  Sugar  Refinery^ 
except  a  small  portion  thereof  owned  by  one  Edward  F. 
Easton,  and  of  all  the  capital  stock  of  the  Leavenworth  Sugar 
Company,  excepting  a  small  portion  thereof  which  was  owned 
by  F.  D.  Locke,  and  excepting  also  the  ninety  shares  which 
were  owned  by  the  plaintiffs  and  their  brother,  Daniel  R. 
Anthony.  The  whole  of  the  capital  stock  of  the  Leaven- 
worth Sugar  Company  was  $150,000,  at  par,  in  shares  of  $100 
each.  William  Hamlin  was  at  all  of  these  times,  and  for 
years  afterwards,  the  secretary  of  the  American  Grape  Sugar 
Company,  and  secretary  and  treasurer  of  the  Buffalo  Grape 
Sugar  Company,  the  secretary  and  treasurer  of  the  Peoria 
Sugar  Refinery,  and  the  secretary  and  treasurer  of  the  Leav- 
enworth Sugar  Company.  The  Messrs.  Hamlin  arranged  in  a 
manner  satisfactory  to  Locke  and  Easton  fox  the  number  of 
shares  of  the  new  company  which  they  should  receive  in  place 
of  those  then  held  by  them.  They  failed,  however,  to  make 
any  effective  arrangement  with  the  plaintiffs  or  with  Daniel 
R.  Anthony  in  this  regard.  This  failure  to  bring  about  an 
adjustment  with  the  Anthonys  arose  from  the  fact  that  the 
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Messrs.  Hamlin  insisted,  as  a  condition  of  a  delivery  to  them 
of  their  share  of  the  defendant's  stock,  that  the  Anthonys 
should  pay  the  sum  of  $11,813.78,  being,  as  was  claimed  by 
the  Hamlins,  an  equitable  proportion  which  their  stock  bore 
to  the  whole  of  the  indebtedness  of  the  Leavenworth  Sugar 
Company,  which,  as  they  averred,  amounted  to  $196,896.48. 

There  was,  accordingly,  issued  by  the  defendant,  a  certifi- 
cate for  the  900  shares  of  its  capital  stock  in  the  name  of 
Daniel  R.  Anthony ;  but  it  was  received  by  William  Hamlin, 
who  refused  to  surrender  it  or  any  part  of  it  to  Daniel  R. 
Anthony,  who  was  acting  for  his  sisters  as  well  as  for  himself, 
except  upon  the  conditions  above  mentioned.  But  the  name 
of  Daniel  R.  Anthony  was  entered  upon  the  books  of  the 
defendant  as  one  of  its  stockholders  to  this  amount,  and 
notices  of  subsequent  dividends  were  from  year  to  year  sent 
to  him  as  such  stockholder. 

Certificates  of  stock  of  the  defendant  were  issued  to  the 
stockholders  of  the  Firmenich  Sugar  Refining  Company  in 
exchange  for  their  shares  in  the  last-named  corporation.  This 
was  done  upon  the  certificate  or  statement  made  by  the  Firm- 
enich Sugar  Refining  Company. 

In  the  month  of  October,  1883,  after  a  dividend  of  two  and 
one-quarter  per  cent  of  the  capital  stock  of  the  defendant  had 
been  declared,  and  notice  thereof  given  to  Anthony,  payment 
of  Anthony's  share  was  witl\lield  by  the  direction  of  the 
Messrs.  Hamlin,  subject  to  an  expected  settlement  between 
them  and  Anthony.  After  the  final  failure  of  such  negotia- 
tions for  a  settlement,  the  Messrs.  Hamlin  caused  the  said 
dividend  declared  upon  the  said  certificate  of  stock  of  the 
defendant  issued  in  the  name  of  Daniel  R.  Anthony,  to  be 
credited  to  themselves  in  three  parts,  one-third  eacli  to  Cicero 
J.  Hamlin,  William  Hamlin  and  Harry  HamHn. 

Subsequently  the  capital  stock  of  the  defendant  was  reduced 
from  $15,000,000  to  $1,500,000,  notice  of  which  was  given 
to  Anthony  with  a  request  that  he  authorize  the  cancellation 
of  the  900  shares  of  the  stock  which  stood  in  his  name,  and 
take  in  place  thereof  ninety  shares  of  the  reduced  capital 
stock ;  but  to  this  notice  and  request  Anthony  paid  no  atten- 
tion.     Afterwards   other  dividends   were    declared   by   the 
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defendant  upon  this  capital  stock,  notices  of  some  of  which 
were  given  to  Anthony,  and  the  same  have  remained  unpaid, 
and  have  been  held  in  the  defendant's  account  known  as 
unpaid  dividend  account.  All  other  stockholders  of  the 
defendant  have  been  paid  their  dividends. 

The  Messrs.  Hamlin  acquired  their  stock  and  controlling 
interest  in  the  Leavenworth  Sugar  Company  on  the  5th  day 
of  June,  1882,  and  immediately  thereafter,  at  a  meeting  of 
the  stockholders  of  that  company,  held  at  Leavenworth,  Kan- 
sas, they  caused  themselves  to  be  elected  officers  and  directors 
of  that  company.  Immediately  after  their  election  as  trustees 
they  adjourned  their  meeting  as  directors  of  said  company  in 
their  office  in  Buffalo,  N.  Y.,  where  a  meeting  was  held  by 
Cicero  J.  Hamlin,  William  Hamlin,  Harry  Hamlin  and  Frank- 
lin D.  Locke,  as  directors  of  said  company,  on  the  10th  day  of 
June,  1882,  and  where  all  the  subsequent  meetings  of  the 
directors  of  the  said  company  were  held,  and  where  all  the 
meetings  of  the  said  four  Hamlin  companies,  so  called,  were 
held  after  the  Messrs.  Hamlin  gained  control  of  them.  But 
no  formal  meeting  of  the  directors  of  any  of  the  four  Hamlin 
companies  has  been  held  since  the  making  of  the  agreement 
by  the  five  corporations  to  form  a  new  company,  and  the 
transfer  of  the  property  of  said  companies  to  said  defendant 
in  pursuance  of  said  agreement  of  February  21,  1883. 

The  referee  dismissed  the  complaint  of  the  plaintiffs  upon 
the  ground  that  they  cannot  maintain  this  action  because  no 
contract  relations  of  any  nature  exist  between  the  defendant 
and  any  of  the  stockholders  of  the  five  corporations  entering 
into  the  agreement  for  the  organization  of  the  defendant. 

The  following  is  the  opinion  in  full : 

"There  are  two  theories  of  the  facts  of  this  case:  one 
technically  true  but  substantially  an  error;  the  other 
really  true  but  formally  open  to  criticism;  and  upon  our 
choice  between  them  will  be  quite  certain  to  depend  the  ulti- 
mate conclusion.  One  theory  interposes  between  the  parties 
really  interested  and  actually  contracting  the  corporate  entities 
of  the  five  original  companies,  and  behind  that  legal  shelter 
seeks  to  protect  the  company  in  default  to  its  stockholders 
and  turn  them  over  for  relief  to  their  own  original  company 


CAUSES  NOT  REPORTED  IN  FULL.        413 

after  by  agreement  all  its  functions  had  ceased,  although 
possibly  it  may  not  be  altogether  and  hopelessly  dead.  The 
defense  is  not  meritorious.  It  simply  attempts  to  substitute 
circuity  of  action  for  direct  responsibility,  and  requires  us  to 
blind  our  eyes  with  the  theoretical  abstraction  so  as  to  shut 
out  the  obvious  and  undoubted  truth.  We  have  of  late 
refused  to  be  always  and  utterly  trammelled  by  the  logic 
derived  from  corporate  existence  where  it  only  serves  to  dis- 
tort or  hide  the  truth,  and  I  think  we  should  not  hesi- 
tate in  this  case  to  reject  the  purely  technical  defense 
attempted.  For  nothing  is  plainer  than  that  the  transfer  of 
the  property  and  business  of  the  five  original  companies  to  the 
new  company  to  be  organized  was  upon  an  agreement 
between  the  corporators  of  them  all  that  payment  for  the 
transfer  should  be  made  by  apportioning  to  the  original  stock- 
holders the  whole  of  the  stock  of  the  new  company  not 
reserved  for  the  use  of  the  treasury.  That  agreement  is  not 
denied  by  anybody,  and  every  word  and  every  act  of  all  the 
companies,  and  of  each  and  all  of  the  corporators,  have  pro- 
ceeded upon  that  assumption.  The  companies,  as  corporate 
entities,  could  not  alone  and  without  the  consent  of  their  con- 
stituent members  make  a  transfer  which  was  intended  to  end 
their  whole  practical  business  existence,  and  it  was  .agreed  by 
such  companies  when  they  made  the  written  contract  among 
themselves,  that  the  refusal  of  any  one  corporator  in  any  one 
company  to  give  his  consent  to  the  transfer  should  turn  the 
proposed  sale  into  a  mere  lease.  The  authority  of  the  corpo- 
rations to  sell  and  to  make  a  valid  agreement  of  sale  to  which 
the  new  company  could  become  a  party,  was  upon  the  explicit 
and  understood  condition  that  the  new  stock  should  be  issued 
in  exchange  for  the  old  stock  to  the  several  corporators,  and 
tlie  necessary  consent  of  the  stockholders  was  given  upon  that 
express  condition.  How  fully  and  perfectly  this  was  under- 
stood is  obvious  from  the  fact  that  the  offers  of  the  new  com- 
pany to  issue  its  stock  to  the  plaintiffs  were  always  coupled 
with  the  condition  that  the  latter  should  surrender  their  old 
•  stock  and  cease  to  be  stockholders  in  the  old  companies  at  the 
moment  when  they  became  such  in  the  new.  Anthony  swears 
that  when  he  gave  his  consent  to  the  sale  the  Uamlins  agreed 


414  MEMORANDA  OF 

that  he  ahould  have  the  one  hundred  and  twenty-five  shares 
that  })e  claimed  as  his  dne  proportion  of  the  Glucose  Com- 
pany stock,  and  that  he  gave  his  consent  on  that  basis  and 
upon  that  condition.  None  of  the  Hamlins  carry  their  denial 
beyond  the  question  of  amount.  They  dispute  that,  and  that 
only.  William  Hamlin,  in  his  letter  of  April  11,  1883, 
explicitly  admits  mailing  ninety  shares  to  Anthony  as  being 
those  agreed  upon  between  the  parties.  There  is  nowhere  a 
word  said  by  anybody  looking  to  an  issue  of  shares  to  the  cor- 
porations instead  of  to  their  stockholders. 

"  Armed  with  this  limited  and  conditional  authority  from 
their  corporators,   the  companies   took   up   their  first  duty, 
which  was  to  agree  among  themselves  as  to  the  proportion  of 
stock  to  be  allowed  to  each  as  the  gross  share  to  which,  under 
the   existing  parol  agreement,  their  individual  members   in 
proper  proportions  would  be  entitled.     For  tliat  purpose  the 
written  contract  was  made.     It  did  settle  the  gross  share  of 
the  Firmenich  corporation,  and  the  amount  of  stock  to  remain 
unissued,  and  the  amount  to  go  to  the  corporators  of  the  four 
Hamlin  companies  in  the  lump  of  one  hundred  thousand  shares, 
but  left  unsettled  the  gross  proportion  of  each  of  the  latter, 
and  so  necessarily  the  share  of  each  individual  corporator. 
The  reason  of  this  omission  is  evident.     The  Hamlins  were 
the  only  stockholdera  in  two  of  the  companies,  and  almost  the 
sole  owners  of  stock  in  the  other  two.     The  only  necessary 
distribution  would  be  to  fix  the  shares  of  Locke,  Easton  and 
Anthony,  which,  it  was  assumed,  could  be  done  by  agreement, 
and  so  the  gross  share  of  the  four  Hamlin  companies  was 
allotted  to  them  in  one  amount.     Allotted  is  the  word  used  in 
the  contract  instead  of  issued  or  paid.     It  was  consistent  with 
the  fundamental  and  existing  parol  agreement  among  the  cor- 
porators.    It  did  not  mean,  in  violation  of  that  agreement  and 
in  contempt  of  the  specific  authority  conferred,  that  the  new 
stock  should  be  issued  to  the  old  companies.     It  could  not 
mean  anything  so  absurd.     They  were  powerless  to  surrender 
the  fitock  of  their  shareholders  in  exchange,  and  to  say  that 
the  new  stock  was  to  bo  issued  to  the  shells  of  corporations 
having  no  stockholders  to  whom  it  could  distribute  it,  unless  to 
the  new  Glucose  Company  itself,  which  alone  would 
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the  surrendered  certificates,  is  to  say  that  the  individual  corpo- 
rators meant  to  throw  awaj  and  utterly  waste  their  rights. 
Kothing  of  the  kind  was  meant,  and  the  word  allotted  was 
fitly  used  to  fix  the  gross  share  of  the  four  companies,  and 
not  to  authorize,  in  violation  of  the  fundamental  agreement,  a 
payment  or  issue  to  them  as  partners  or  tenants  in  common  or 
in  any  manner  whatever, 

"  When  the  Glucose  Company  came  into  existence  it  had 
made  no  contract  and  was  bound  by  no  obligation.  It  was 
free  to  buy  out  the  five  companies  on  any  terms  it  could 
secure,  but  chose  to  adopt  those  offered  by  such  companies  and 
their  corporators.  It  knew  accurately  what  those  terms  were 
in  all  their  details.  Almost  every  member  of  the  board  had 
been  a  party  to  the  arrangement  and  participated  in  framing 
it,  and  so,  with  full  knowledge,  it  adopted  the  contract 
offered,  completely  and  as  a  whole.  It  formally  accepted  the 
preliminary  contract  made  between  the  companies,  knowing 
that  it  vested  only  on  condition  of  an  issue  of  stock  to  the 
corporators,  and  in  buying  later  the  plant  at  Tippecanoe 
it  formally  agreed  to  give  its  stock  to  the  persons  interested. 
It  is  thus  a  mistake  to  say  that  the  Glucose  Company  dealt 
only  with  the  five  corporations.  It  dealt  also  and  necessarily 
with  the  individual  corporators  whose  consent  it  required,  and 
obtaining  it  on  condition  of  payment  to  them,  and  with  full 
knowledge  of  that  condition,  became  obligated  to  each  stock- 
holder to  issue  to  him  his  due  and  proportionate  share  of  Glu- 
cose Company  stock. 

"  If  we  admit  that  the  defendant  may  not  have  been  bound  to 
decide  proportions  among  individuals,  the  result  is  not  changed. 
No  dispute  about  them  arose  until  it  sprang  up  between  the 
Hamlins  on  one  side  and  Anthony  on  the  other.  The  latter 
claimed  1,250  shares  on  the  original  and  125  shares  on  the 
reduced  capital,  as  payable  to  him ;  the  former  insisted  that 
only  900  shares  on  one  basis  and  ninety  on  the  other,  were  due 
to  Anthony,  and  it  is  now  fully  conceded  that  the  plaintiffs 
are  entitled  on  a  proper  distribution  to  at  least,  ninety  shares 
of  the  stock  of  the  new  company  as  their  due  and  just  pro- 
portion. That  question  a*  against  the  Glucose  Co.  is  settled. 
It  is  true  that  Anthony  claimed  more,  but  that  the  just  proper- 
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tion  is  at  least  ninety  sliares  nobody  disputes  or  has  ever  dis- 
puted. It  was  clearly  error  to  refuse  the  plaintiffs  that  except 
upon  the  theory  that  the  Glucose  Company  came  under  no  con- 
tract obligation  to  the  individual  stockholders.  I  think  it  did, 
not  only  by  reason  of  the  primary  contract  of  the  stockholders 
whose  beneiits  it  secured  and  took,  but  also  because  by  its  own 
conduct  it  has  recognized  and  adopted  that  contract.  It  has 
issued  its  stock  to  every  individual  stockholder  in  all  the  five 
companies,  and  never  to  either  one  of  the  companies  or  by 
their  corpoi-ate  direction,  for  there  has  been  since  the  sale  no 
corporate  action  of  either  and  its  own  construction  of  its  own 
duty  should  be  conclusive. 

*^Let  us  examine  the  defense  interposed  somewhat  more 
closely. 

*'  It  is  said  the  Glucose  Company  bought  solely  of  the  cor- 
porate entities,  and  as  matter  of  law  was  bound  only  to  pay 
them.  That  might  have  been.  If  the  corporations  alone  could 
have  made  the  contract,  if  the  individual  stockliolders  had  no 
privity  of  contract  with  the  Glucose  Company,  the  contention 
would  have  been  sound,  at  least  in  a  court  of  law.  But  none 
of  those  conditions  exist,  as  I  have  already  sought  to  show, 
and  the  Glucose  Company  did  owe  a  contract  duty  directly  to 
the  corporators,  and  stands  before  us  claiming  to  have  ten- 
dered full  performance  of  that  very  contract  duty. 

^  It  is  said  that  the  Glucose  Company  issued  its  allotted  stock 
to  the  Leavenworth  Company,  and  that  ended  its  contract 
obligations.  The  proof  relied  upon  is  a  formal  certificate,  Xo. 
11,  of  99,400  shares  issued  to  the  four  Hamlin  companies,  as 
partners  or  holders  in  common.  It  was  wholly  unauthorized. 
The  companies,  as  I  have  said,  had  no  right  to  a  share  of  that 
stock.  Tliey  never  requested  its  issue,  they  never  accepted  it, 
and  never  had  it  at  all.  William  Hamlin,  secretary  of  the 
new  company  and  of  four  of  the  old  ones,  all  powerful  and 
multiform,  and  multitudinous  of  office  as  he  was,  nevertheless 
was  not  the  Leavenworth  Company.  Its  board  of  directois 
never  met  to  give  a  direction  about  the  issue  of  stock  to  it,  or 
to  any  one  in  its  behalf,  to  accept  a  tenancy  in  common  creat- 
ing, possibly,  an  unlawful  partnership,  to  receive  payment  of 
what  was  not  due  to  it,  to  surrender  shares  it  did  not  have,  to 
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return  a  certificate  of  which  it  knew  nothing,  or  to  decide  what 
stockholders  were  entitled  to  new  stock,  and  in  what  propor- 
tions. All  this,  the  power  of  William  Hamlin,  secretary,  and 
as  such,  authorized  to  keep  the  minutes  of  meetings  which 
had  ended,  assumed  to  do.  He  had  no  such  authority,  and 
the  Glucose  Company  obeyed  him  at  its  peril. 

"  But  certificate  No.  11  was  never  a  payment  or  issue  of  stock, 
effectively,  at  all.  It  was  merely  a  temporary  setting  aside  or 
allotment  of  shares  out  of  which,  in  due  season,  the  actual 
issue  by  way  of  payment  was  to  be  made  to  the  individual 
corporators  concededly  entitled  to  receive  that  payment. 
Wm.  Hamlin,  secretary,  surrendered  it  to  Wm.  Hamlin,  sec- 
retary, and  then  told  *Wm.  Hamlin,  secretary,  to  whom  the 
Hamlins  directed  it  to  be  issued,  which  was  to  the  Hamlins 
mainly,  except  the  ninety  shares.  I  do  not  mean  to  complain 
of  or  criticise  that  action.  These  gentlemen  who  so  controlled 
their  corporation  practically  owned  it,  and  had  an  honest 
right  to  dictate,  but  the  company  must  take  the  consequence 
of  its  obedience. 

"It  is  said  that  the  four  companies  and  the  Hamlins  should 
have  been  made  parties  defendant.  I  do  not  see  that  the  cor- 
porations have  the  slightest  interest  in  this  controversy.  The 
General  Term  thinks  them  dissolved  and  dead.  I  do  not  go 
so  far ;  but  if  the  hollow  and  empty  shells  had  life  enough  to 
stand  up  before  the  court  as  parties  defendant,  at  least  they 
had  no  interest  in  the  dispute  and  are  in  no  manner  affected 
by  its  results. 

"  Nor  were  the  Hamlins  necessary  parties.  They  have 
received  their  full  shares  of  stock.  Giving  ninety  shares  to 
the  plaintiffs  will  not  affect  tlie  admitted  proportions  of  a 
single  stockholder,  all  of  whom  have  their  shares,  and  at  least 
ninety  are  left,  and  there  is  treasury  stock  much  beyond  any 
amount  claimed. 

"  That  defense  was  suggested  on  the  argument,  and  pressed 

as  a  justification  for  refusing  a  delivery  to  plaintiffs,  and  was 

that  they  ought  to  pay  to  the  Hamlins  about  $11,000  as  their 

part  of  the  burden  of  the  debts  of  the  Leavenworth  Company. 

SioKELs — Vol.  CI.        53 
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There  were  such  debts,  but  there  is  no  finding  of  their 
amount,  nor  who  paid  them,  nor  that  they  have  been  paid  at 
all,  nor  that  the  Hamlins  made  such  payment.  The  debt 
may  be  wholly  unpaid,  or  canceled  in  the  process  of  con- 
solidation, or  assumed  and  paid  by  tlie  Glucose  Company  out 
of  earnings.  And  even  if  the  plaintiffs  are,  or  ought  to  be, 
bound  for.  the  payment  claimed,  there  is  neither  plea,  finding 
nor  proof  that  it  was  an  agreed  precedent  condition  of  plain- 
tiffs' right  to  their  due  proportion  of  stock  in  the  consolidated 
company,  nor  that  any  assessment  had  been  lawfully  made 
against  the  Anthonys  or  that  there  was  any  lien  upon  the  stock 
due  them. 

*•  Equally  witliout  foundation  is  the  contention  that  a  certifi- 
cate to  the  plaintiffs  for  ninety  shares  of  the  Glucose  stock 
was  delivered  to  the  Leavenworth  Coi^pany  for  them  and  that 
such  company  was  alone  in  default  for  the  withholding  of  the 
stock.  There  is  no  proof  and  no  finding  that  such  certificate 
was  ever  delivered  to  the  Leavenworth  Company  or  received 
or  accepted  by  it,  or  that  it  became  in  any  manner  possessor 
of  the  stock.  On  the  contrary,  the  finding  is  that  it  was 
delivered  to  William  Hamlin  without  specifying  any  repre- 
sentative or  official  character.  That  he  held  it  as  agent  of  the 
Glucose  Co.  and  tendered  it  as  such  agent  is  made  certain  by 
his  letter  inclosing  it  in  which  he  says  '  we '  have  just  been 
able  to  issue  the  stock,  and  'we'  will  change  its  form  if 
necessary.  'We,'  can  only  mean  the  Glucose  Co.  and  the 
certificates  in  Hamlin's  hands  were  still  held  by  that  com- 
pany and  tendered  by  it  to  the  plaintiffs.  And  besides  the 
certificates  if  they  had  been  handed  to  the  Leavenworth  Co. 
were  clogged  with  an  unlawful  condition  which  the  Glucose 
Co.  had  no  right  whatever  to  impose. 

"  We  think,  therefore,  that  the  order  of  the  General  Term 
was  right  and  should  be  affirmed,  with  judgment  absolute  for 
the  plaintiffs  upon  the  stipulation.  We  are  all  of  opinion, 
however,  that  under  the  peculiar  and  exceptional  circum- 
stances of  the  litigation,  that  final  judgment  can  only  be  for 
the  ninety  shares  and  the  dividends  and  interest  thereon. 
The  referee  denied  plaintiffs'  right  wholly.  The  General 
Term  affirmed  such  right  only  as  to  the  ninety  shares  and  left 
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the  balance  finally  defeated.  We  affirm  that  order,  on  the 
same  theory,  holding  that  plaintiflfs'  claim,  as  we  sustain  it,  is 
limited  to  the  ninety  shares,  and  the  judgment  absolute  must 
recognize  what  has  been  decided  to  be  the  plaintiffs'  right. 

"  The  order  should  be   affirmed,   with  judgment  absolute 
against  the  defendant  on  its  stipulation." 

John  G.  3filbur7i  for  appellant. 

JTohn  Van  Vom^his  for  respondents. 

Finch,  J.,  reads  for  affirmance. 

All  concur,  except  Gray  and  IIaight,  JJ.,  not  voting. 

Ordered  accordingly. 
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m  REFERENCE  TO  THE  DEATH  OP 

HIRAM   E.    SIOKELS 

LATE  REPORTER  OF  THE  CJOUBT 
WHO  DIED   THUBSDAT,   JULY  4,    1805. 


In  Court  of  Appeals, 
Albany,  N.  Y.,  Oct.  7th,  1895. 

The  Court  directs  an  entry  on  tlie  minutes  of  the  death  of 
Hiram  E.  Sickels,  Esq.,  for  more  than  twenty-three  years  tlie 
faithful  reporter  of  this  court.  He  became  State  Reporter  in 
the  year  1872,  and  died  July  4, 1895,  having  nearly  completed 
the  preparation  of  the  one  hundred  and  first  volume  of  his 
reports,  the  last  decision  in  which  was  rendered  but  about 
three  weeks  before  his  death. 

Mr.  Sickels  was  born  June  24,  1827,  in  the  village  of 
Albion,  in  this  state.  He  received  a  general  education  at  the 
Albion  Academy,  and  thereafter  read  law  in  the  same  village. 
He  was  admitted  to  the  bar  in  1848,  and  immediately  com- 
menced practice  in  Albion,  where  he  continued  in  assiduous 
devotion  to  the  duties  of  liis  profession,  until  the  breaking 
out  of  the  Civil  War  called  him  to  the  higher  duty  of 
defending  his  country.  In  1862  he  was  commissioned  first 
lieutenant  in  the  Seventeenth  Volunteer  Battery  of  light 
artillery,  which  he  had  assisted  in  raising,  and  with  which  he 
served  actively  in  the  field  from  Fort  Fisher  to  Appomatox. 
On  being  mustered  out,  in  June,  1865,  he  was  brevetted  for 
gallant  and  efficient  service. 
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Returning  to  Albion,  Mr.  Sickels  resumed  the  practice  of 
law,  whicli  he  continued  there  until  1871,  when,  desiring  a 
wider  field,  he  removed  to  Albany,  where  the  remainder  of 
his  life  was  passed.  In  February,  1872,  he  was  appointed  by 
the  Coprt  of  Appeals  reporter  of  its  opinions,  which  position 
he  lield  without  intermission  until  his  death.  His  work  as  a 
reporter  covers  volumes  46  to  14C,  inclusive,  of  the  New  York 
Reports,  being  one  hundred  and  one  volumes.  These  volumes 
are  liis  lasting  monument,  and  evidence  his  learning,  discrimi- 
nation, accuracy  and  industry  —  quaUties  which  preeminently 
fitted  him  for  the  duties  he  performed  so  long  and  well. 
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ABODE. 
See  Kesidei^ce. 

ACCOUNTING. 

See  Executors  and  Administra- 
tors. 


ACCOUNT  STATED. 

A  cause  of  action  upon  an  account 
stated  does  not  rest  upon  the  obli- 
gation originnlly  created  when  the 
items  of  indebtedness  arose,  but 
upon  the  agreement  of  the  parties, 
made  after  the  transactions  con- 
stituting the  account,  that  a  cer- 
tain balance  remains  due  from 
one  to  the  other,  and  the  promise 
of  the  former  to  pay  this  balance; 
and  so,  it  is  unnecessary  in  an 
action  upon  an  actcount  stated  to 
set  forth  in  the  complaint  the 
subject-matter  of  the  original 
debt.     Schutz  v.  Morette.  137 


ACCUMULATIONS. 

1.  The  will  of  C.  directed  his  exec- 
utors to  divide  one-half  of  his 
estate  into  as  many  equal  shares 
as  he  should  leave  children  him 
surviving,  to  collect  the  interest 
on  each  share  and  apply  the  same, 
or  so  much  thereof  as  they  might 
deem  necessary,  to  the  use  of  the 
child  for  whom  the  share  was  in- 
tended, and  to  accumulate  the  re- 
mainder until  said  child  should 
become  of  age  or  sooner  die,  and 
upon  the  coming  of  age  to  pay 
over  to  him  or  her  the  accumula- 
tions, and  thereafter  to  apply  the 
whole  interest  and  income  to  the 
use  of  said  beneficiary  during  life; 
upon  the  death  of  a  child  before 
or  after  coming  of  age  to  transfer 
the  share  to  his  or  her  children, 
and  in  case  of  the  death  of  a  child 
leaving  no  issue  to  transfer  the 
share  to  the  testator's  surviving 
issue.     In  an  action  brought  by 


the  executors  for  a  judicial  settle- 
ment of  their  accounts,  it  appeared 
that  the  testator  left  two  children, 
both  infant43,  one  of  whom  died 
under  age,  intestate  and  unmar- 
ried. There  had  been  a  large  ac- 
cumulation of  interest  upon  the 
share  of  the  child  so  dying.  Held, 
that  until  the  death  of  the  child 
the  entire  interest  of  her  share 
vested  at  once  when  paid  in,  and 
only  the  time  of  payment  over,  or 
enjoyment,  was  postponed  until 
majority;  and  so,  that  the  admin- 
istratrix of  the  deceased  child 
was  entitled  to  the  accumulation. 
Stnith  V.  Parsons.  116 

.  It  seerns,  that  where  a  will  so  pro- 
vides for  the  accumulation  of  in- 
terest on  an  infant's  share  during 
minority,  the  testator  has  power 
to  make  such  disposition  thereof, 
in  case  of  the  death  of  the  infant 
during  minority,  as  he  may  see 
fit;  and  so,  may  bequeath  it  to 
any  person,  whether  a  minor  or 
of  full  age.  Such  a  provision  is 
not  violative  of  the  statute  pro- 
viding that  accumulations  must 
be  for  the  benefit  of  minors.      Id. 


ADJUDICATION. 

See    Former    Adjudication    and 
Judgment. 


ADMISSIONS. 

1.  The  admissions  of  parties,  oral  or 
written,  not  given  in  evidence  on 
the  trial,  may  not  be  received  by 
an  appellate  court  for  the  purpose 
of  reversing  the  findings  of  the 
trial  court.  People  ex  rel.  Manh. 
E.  Go.  v.  Barker.  304 

2.  It  seems,  that  mere  silence  upon 
the  part  of  an  executor,  to  whom  a 
claim  against  the  estate  he  repre- 
sents has  been  presented,  may  not 
be  regarded  as  an  admission  of  the 
claim,  and  so  relieve  the  claimant 
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from  estAblis'iing  it  in  the  usual ' 
^'uy  or  |)ut     POD  the  estate  the  I 
burden  of  aflSiL^atively  establish- 
ing mistake  or  orror.'    SchuU  r. 
Munttt.  137 . 

AGREEMENT. 

ike  COSTRACT. 

AMEXD3rENT. 

1.  After  entTT  of  judgment  in  an 
equity  action  on  findings  of  fact 
and  conclusions  of  law,  the  Spe- 
cial Term,  which  trie<l  the  action. 
has  no  power  on  motion  for  a  re- 
settlement of  the  findings  and  con- 
clusions to  make  amen<lments 
therein,  altering  the  decision  on 
the  merits  and  changing  the  sub- 
stantial rights  of  the  parties. 
Htath  V.  y,  T,  B.  Z.  B.  i'v.     26ti 

2.  The  authority  given  to  the  court 
by  the  Code  of  Civil  Procedure 
(^  723)  to  make  amendments  is 
confinerl  to  i^uch  as  do  not  affect 
the  substantial  rights  of  the 
parties.  Id. 


A3fOrST    IN    COXTRO^^ERSY. 
See  Thachtr  t.  Hope  Cem.  Ann.   381 


ANIMALS. 

Under  the  provisions  of  the  act  in 
relation  to  public  hesilth  (^^612, 63. 
chap.  661.  Laws  of  1&e93)  authoriz- 
ing the  state  bocird  of  health  to 
cause  to  be  kilKHl  any  animal  af- 
fected with  tuberculosis,  and  di- 
recting the  payment  to  the  owner 
of  **  the  actual  value  at  the  time 
of  destruction  of  any  animal  '*  so 
killed,  to  be  dt'termined  by  the 
Board  of  Claims,  the  owner'is  not 
entitled  to  the  value  of  the  animal 
considerwl as  sound  and  nnaffeiteti 
by  disease,  but  simply  its  actual 
yalue  in  its  diseased  condition. 
Tiippen  V,  iStaU,  44 


APPEAI..  I 

1.  Plaintiff  having  recoveretla  judir- 
ment  ainiinst  defendant  on  the  re- 


port of  a  referee  for  less  than  the 
damages  demanded  in  the  com- 
plaint appealed  from  so  much 
thereof  as  awarded  damages.  De- 
fendant appended  from  the  whole 
judgment.  The  General  Term 
affirmed  "the  judgment  from 
which  plaintiff  appeals."  and  re- 
versed "the  judgment  from  which 
the  defendant  appeals/'  and  or- 
dered a  new  trial,  unless  plaintiff 
stipulate!  to  reduce  the  recovery 
as  specified.  Plaintiff  failed  to 
stipulate  and  judgment  was  en- 
teR-d  in  accordance'with  the  order. 
U*ld,  that  the  General  Term  had 
no  authority  to  make  the  order; 
that  if  there  was  error  in  the  judg- 
ment on  the  referee's  report,  this 
necessjirilv  required  the  reversal 
of  the  entire  judgment  and  a  new 
trial  as  to  the  entire  claim  or  a 
modification  of  the  judgment. 
yat.  W.  M.  Undentrittn  v.  yat. 
BankBepublic.  64 

2.  Under  the  provision  of  the  Code 
of  avil  Procedure  (§  2545),  de- 
chirin?  that  a  surrogate's  decree 
**  sliall  not  be  reversed  for  an  error 
in  admitting  or  rejecting  evidence, 

.  unless  it  appears  to  the  appellate 
court    that    the    exceptant    was 

'  necessarily  prejudiced  thereby/' 
an  appellate  court  is  at  liberty"  to 
disregard  such  an  error  if  it  could 
have  had  no  influence  upon  the 
determination  of  t)ie  case.  In  re 
Miner.  121 

3.  In  an  action  to  recover  payments 
>     alleged  to  be  due  on  a  contract  the 

complaint  alleged  that  the  pay- 
ments sought  to  be  recovered  were 
\     due  February  1  and  May  1.  1891, 
j     By  the  contract  the  payments  were 
j     not   due  in  advance.'    The  testi- 
mony on  the  part  of  plaintiff  was 
j     to  the  effect  that  the  payments 
unpaid  were  for  the  quarter  from 
Februarv  1  to  Mav  1,  and  from 
May   1   to  August'  1      The  trial 
court   found  that  defendant  had 
not    paid    the    payment    for  the 
quarter  ending  February  1,  1S91. 
Ihhi,    that    while    there  was  no 
proof  to  sustain  this  finding,  yet 
as  it  ap|>eareil  that  two  quarterly 
jiaymeuts  were  in  fact  due  and 
I      unpaid,  it  was  incumbent  on  de- 
feniiant  to  raise  the  specific  objec- 
tion on  t  he  trial,and,  as  this  was  not 
done,  it  could  not  be  raised  upon 
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ftppeal.     Mayor,    etc.,   N.    T.   v. 
N.  Y.  R.  Cons,  Co.  210 

4.  The  liability  of  a  surety  upon  an 
undertaking,  in  the  form  pre- 
scribed by  the  Code  of  Civil  Pro- 
cedure (i^§  1852,  1356),  given  to 
stay  proceedings  on  appeal  from  a 
final  judgment  to  the  General 
Term  of  the  Supreme  Court,  is 
not  terminated  by  the  reversal  of 
the  judgment  by  the  General 
Term,   but  continues   and  is  en- 

"  forcible  in  case  of  tbe  ultimate 
affirmance  of  the  judgment  by 
this  court  on  appeal  from  the 
order  of  General  Term.  Foo  Long 
V.  Am.  Surety  Co.  251 

5.  Upon  appeal  to  the  General  Term 
from  a  judgment  in  favor  of  plain- 
tiff on  trial  at  Circuit  such  an 
undertaking  was  given.  The 
judgment  was  reversed  and  a  new 
trial  granted.  After  an  appeal  to 
this  court  from  an  order  of  General 
Term,  and  after  a  return  had  been 
made  and  the  appeal  noticed  for 
argument,  the  parties  stipulated 
that  a  judgment  should  be  entered 
reversing  the  order  of  the  General 
Term  and  affirming  absolutely  the 
judgment,  un  reading  and  tiling 
said  stipulation  this  court,  with- 
out argument  or  consideration  of 
the  case  on  its  merits,  reversed  the 
order  and  affirmed  the  judgment. 
The  usual  remittitur  was  sent 
down  and  judgment  entered  in  ac- 
cordance therewith.  In  an  action 
upon  the  undertaking,  Tield,  that 
there  was  not  an  affirmance  of  the 
original  judgment  within  the  true 
intent  and  meaning  of  the  under- 
taking, but  in  substance  the  orig- 
inal judgment  was  reinstated  by 
consent  of  the  parties;  that  the 
undertaking  referred  to  a  reversal 
or  dismissal  of  the  appeal  in  the 
ordinary  course  of  judicial  pro- 
cedure, and  not  an  affirmance  or 
dismissal  by  consent.  Id. 

6.  An  appeal  direct  to  the  United 
States  Supreme  Court  is  not  au- 
thorized either  by  the  United 
States  Revised  Statutes  or  the  act 
of  Congress  of  1891  (Chap.  517. 
Laws  of  1891),  creating  Circuit 
Courts  of  Appeal,  from  a  decision 
of  a  judge  of  a  District  Court  at 
Chambers,  denying  an  application 
for  a  writ  of  habciis  corpus.  In 
re  Buchanan.  264 

SlOKELS ^VOL.  CI.  54 


7.  Such  an  appeal,  therefore,  does 
not  operate  as  a  stay,  and  where 
the  writ  was  applied  for  in  case  of 
one  imprisoned  under  judgment 
of  a  state  court  finding  him  guilty 
of  murder  and  sentencing  him  to 
death,  it  furnishes  no  reason  for 
delaying  the  execution  of  the 
sentence.  Id. 

8.  The  admissions  of  parties,  oral  or 
written,  not  given  in  evidence  on 
the  trial,  may  not  be  received  by 
an  appellate  court  for  the  purpose 
of  reversing  the  findings  of  the 
trial  court.  People  ex  rel.  ManJi. 
B.  Co,  V.  Barke7\  804 

9.  Defendant  appealed  from  an 
order  denying  a  motion  for  a  new 
trial,  made  upon  the  minutes  of 
the  judge,  and  also  from  the  judg- 
ment entered  on  the  verdict.  The 
General  Term  reversed  the  judg- 
ment. Its  order  was  upon  plain- 
tiff's motion  amended,  so  as  to 
show  that  the  reversal  was  upon 
exceptions  alone,  and  the  order  de- 
nying a  motion  for  a  new  trial  was 
affirmed  upon  the  facts.  Held, 
that  the  questions  reviewed  by 
the  General  Term  upon  appeal 
from  the  order  denying  a  motion 
were  not  before  this  court,  and  as 
to  them  it  had  no  jurisdiction, 
and  as  it  appeared  that  the  re- 
versal of  the  iudgment  was  upon 
questions  of  law  only,  they  were 
reviewable  here.  Edgecomb  v. 
Buckhout,  382 

See,  also,  Thacher  v.  Hope  Cem.  Assn. 

381 

APPEARANCE. 

1%.  The  word  *' appearance*'  means  a 
voluntary  submission  to  the  juris- 
diction in  whatever  form  mani- 
fested.    People  V.  Cowan,  349 

2.  The  law  permitting  a  judgment 
to  be  entered  upon  a  recognizance 
in  the  citv  of  New  York  after  an 
order  of  forfeiture  constitutes 
part  of  the  undertaking,  and  the 
party  executing  it  consents  that 
in  C'lse  of  forfeiture  iudgment 
may  at  once  be  entered  thereon, 
upon  which  a  general  execution 
may  be  issued,  and  this  consti- 
tutes a  voluntary  appearance  in 
the  action.  .  Id, 
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ASSESSMENT  AXD  TAXATION. 

1.  The  provision  of  the  Xew  York 
Consolidation  Act  (i  879.  chap. 
410,  Ijiws  of  1HX2>  dwlarinrr  that 
no  action  in  the  nature  of  a  bill  in 
equity  or  otherwise  sliall  be  com- 
menced for  the  vacation  of  any 
assessment  in  said  city  or  to  re- 
move a  cloud  on  title,  but  that  the 
property  owners  shall  be  confined 
to  the  remedies  given,  is  not  lim- 
ited to  actions  wherein  it  is  sought 
simply  to  vac:ite  a.ssessments  or  to 
remove  clouds  on  title,  but  pro- 
hibits as  well  an  action  to  restrain 
the  creation  of  a  cloud  on  title  by 
means  of  a  sale  by  virtue  of  an 
assessment  and  the  giving  of  a 
lease  consequent  on  such  sale  on 
the  ground  that  the  assessment  is 
void.  Tlie  relief  sought  in  such 
a  case  is,  in  substance,  a  vacation  ^ 
of  the  asses.cment.  Scudder  v. 
Mayor,  etc.,  N.  Y.  245 

2.  The  section  was  intended  to  con- 
fine property  owners  in  all  cases  of 
alleged  void  sussessments  to  the  rem- 
edies provided  for  in  the  act.   /:/. 

8.  Under  the  provision  of  the  act  of  ; 
1H57,  in  relation  to  the  assessment 
of  taxes  on  corporations  liable  to 
taxation  (Chap.  4.>G,  I^ws  of  18.57),  j 
which  proscribes  the  method  of 
assessing  the  capital  stock  of  such  ' 
a  corporation,  the  actual  value  of  . 
its  capital  Btock,  not  the  market  | 
value  of  its  share  stock,  is  to  be  ; 
considered;  tliatis,  the  assessment 
is   to  be  limited  to  the  tangible 
personal  property  and    may   not 
mclude  the  franchises  of  the  cor- 
poration.    People  ex  rd.  Manh.  R. 
Co.  v.  Barker.  804 

4  Under  the  provisions  of  the  Re- 
vised Statutes  in  reference  to  the 
assessment  for  taxation  of  real 
property  (I  R.  S.  393,  §  17), 
which  requires  the  assessors  to 
assess  the  same  at  its  '*just  and 
full  value  as  they  would  appraise 
the  same  in  payment  of  a  just 
debt  due  from  a  solvent  debtor," 
and  also  under  the  provision  of 
the  New  York  Consolidation  Act 
(§  814,  chap.  410,  Laws  of  1882), 
which  requires  the  assessment  to 
be  **at  the  sum  for  which  such 
proi>erty  under  ordinary  circum- 
stances would  sell,"  it  is  the  duty 


of  the  assessors  to  assess  the  prop> 
erty  at  its  actual  value.  ia. 

5.  As  the  commissioners  of  taxes 
and  assessments  in  the  city  of 
New  York  are  sworn  officers,  in 
the  absence  of  evidence  to  the 
contrary,  it  is  to  be  presumed  that 
they  have  performed  their  duty 
in  making  such  an    assessment. 

Id. 

6.  It  is  not  to  be  presumed  that  the 
indebtedness  or  a  corporation  rep- 
resents property  to  the  amount  of 
such  indebtedncj-s  in  addition  to 
that  represented  by  its  capital 
8tw:k.  "  Id. 

7.  In  making  an  assessment  uqder 
said  act  of  1857  the  earnings  of 
the  corporation  may  be  consid- 
ered by  the  assessors.  Id. 

8.  Where,  therefore,  it  appeared 
that  the  earnings  of  the  corpora- 
tion enabled  it  to  pay  its  runnin? 
expenses,  necessary  repairs  ana 
interest  on  its  indebtedness,  and 
to  declare  a  dividend  of  six  per 
cent  and  still  have  a  surplus,  held, 
it  was  proper  to  assume  that  its 
capital  stock  remains  unimpaired, 
and  that  there  are  surplus  assets 
sufllcient  to  pay  its  outstanding 
indebtedness.  Id. 

9.  In  assessing  personal  property 
assessors  are  entitlc>d  to  exercise 
more  latitude  than  is  permitted  in 
assessing  real  property.  Id. 

ASSIGNMENT. 

1.  The  firm  of  F.  Bros.  &  Co.  being 
indebted  to  certain  banks  on  prom- 
issory notes  not  yet  due,  and  being 
in  financial  trouble,  advised  the 
banks  of  that  fact,  and  entered 
into  an  agreement  with  them,  in 
pursuance  of  which  the  banks  sur- 
rendered the  notes  and  received  in 
place  thereof  the  firm  notes  pay- 
able on  demand,  also  an  instru- 
ment in  writing,  by  the  terms  of 
which  the  firm  transferred  to  the 
banks  as  security  all  its  stoqik  in 
trade  and  fixtures,  with  authority 
to  hold  and  sell  the  same  and  ap- 
ply the  net  proceeds  to  the  pay- 
ment of  the  notes;  any  surplus  to 
be  i)aid  over  to  the  firm  or  its  as- 
signs.   The  bfinks  took  immediate 
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possession  of  the  property  so 
transferred,  sold  the  same  and  ap- 
plied the  net  proceeds  ratably  to 
the  payment  of  the  notes,  such 
proceeds  not  bein/^  sufficient  to 
pay  the  whole  indebtedness.  In 
an  action  by  certain  judgment 
creditors  of  the  firm  to  set  aside 
the  transfer  as  being  fraudulent 
and  void  against  creditors  these 
facts  appeared:  On  the  next  day 
after  the  transaction  said  firm  exe- 
cuted to  other  ci^ditors  various 
similar  transfei-s  which,  as  a  whole, 
covered  all  the  remaining  property 
of  the  firm.  These  transfers  bore 
the  same  date  as  the  one  in  ques- 
tion. No  general  assignment  for 
the  benefit  of  creditors  was  made 
by  the  finn.  The  trial  c^urt  found 
that  at  the  time  of  the  tmnsfer 
and  delivery  of  the  property  to 
the  banks  neither  of  them  haaany 
knowledge  of  any  other  transfer 
or  intended  transfer  by  the  firm, 
and  that  the  transaction  was  with- 
out intent  to  hinder,  defraud  or 
delay  creditors.  Held,  that  the 
complaint  was  properly  dismissed; 
that  so  far  as  the  evidence  dis- 
closefl  there  was  no  relation  or 
connection  between  the  transac- 
tion with  the  banks  and  those  with 
other  creditors,  and  so  they  could 
not  be  considered  as  one  and  the 
same  transaction,  and  there  was 
no  violation  shown  of  the  prohibi- 
tion of  the  General  Assignment 
Act  (§  30,  chap.  503,  Laws  of 
1887)  prohibiting  preferences  in 
such  an  assignment  exceeding  one- 
third  of  the  value  of  the  assigned 
estate.     Maass  v.  Falk,  34 

2.  It  seeins,  that  had  there  been  a 
general  assignment  by  the  firm, 
and  the  transaction  with  the  banks 
constituted  an  undue  preference, 
plaintiffs'  action  was  not  the 
proper  remedy;  that  instead  of  an 
action  in  their  own  behalf,  it 
should  have  been  in  behalf  of  all 
the  creditors  excluded  by  the 
transfers  from  a  share  in  the  debt- 
ors' assets,  to  secure  to  them  a 
ratable  distribution  of  two-thirds 
thereof.  Id. 

ATTACHMENT. 

In  an  action  upon  a  promissory  note, 
executed  in  this.sUite  by  defend- 
ant, a  New  Jersey  corporation. 


payable  by  its  terms  two  years, 
from  date,  these  facts  appeared: 
At  the  time  of  the  giving  of  the 
note  defendant,  to  secure  its  pay- 
ment, executed  a  chattel  mortgage 
upon  certain  personal  property 
specified  therein,  situate  in  New 
Jersey.  The  mortgage  provided, 
among  other  things,  that  in  case 
the  mortgagor  "permit  or  suffer 
any  attachment  or  other  process 
against  property  to  be  issued 
against  it,"  that  the  debt  secured 
"  shall  be<;ome  instantly  due  and 
payable."  About  four  months 
after  the  execution  of  the  note  an 
attachment  was  issued  in  an  action 
against  defendant  in  this  state, 
which  was  levied  upon  some  of 
its  property  here,  and  thereupon 
this  action  was  brought.  Held, 
that  the  property  referred  to  in 
the  provision  as  to  attachments 
was  that  described  in  and  covered 
by  the  mortgage;  and  so  that,  as 
no  portion  thereof  had  been  levied 
upon  by  virtue  of  the  attachment, 
the  condition  was  not  broken  and 
the  note  was  not  due  when  the  ac- 
tion was  commenced.  Bobertson 
V.  a  E.  Co.  20 


BANKS  AND  BANKING. 

1.  The  M.  S.  Bank  and  the  St.  N. 
Bank  entered  into  an  agreement, 
by  which  the  latter,  which  was  a 
member  of  the  New  York  Clear- 
ing House  Association,  a  volun- 
tary association  of  banks  and 
bankers,  agreed  to  act  as  agent  of 
the  former  in  clearing  its  checks 
through  the  clearing  house;  the 
M.  S.  Bank  to  keep  at  all  times  a 
balance  of  $50,000  in  money  and 
$100,000  of  good  bills  receivable 
with  the  former.  By  the  consti- 
tution of  said  association  it  is  pro- 
vided that  whenever  exchanges 
are  made  at  the  clearing  house 
pursuant  to  arrangement  be- 
tween members,  through  one  of 
them,  and  banks  not  members,  the 
receiving  bank  at  the  clearing 
house  shall  in  no  case  discontinue 
the  arrangement  without  giving 
previous  notice;  the  notice  not  to 
take  effect  until  the  exchanges  of 
the  morning  following  the  receipt 
thereof  shall  have  been  completed. 
The  M.  S.  Bank  was  aware  of  this 
resolution  at  the  time  of  making 
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the  arrangement,  and  it  sent  a  let- 
ter to  the  clearing  house  commit- 
tee, inclosing  copy  of  a  resolution 
signifying  its  acquiescence  in  the 
terms  of  the  circular  issued  by  that 
committee.  On  August  8,  1893, 
the  St.  N.  Bank,  desiring  to  ter- 
minate the  arrangement  because  of 
failure  of  the  M.  S.  Bank  to  keep 
up  the  prescribed  cash  balance, 
gave  the  notice  required  by  said 
constitution,  which  was  served 
upon  the  banks  constituting  the 
association.  At  this  time  the 
M.  S.  Bank  was  insolvent.  The 
St.  N.  Rank  was  ignorant  of  that 
fact,  but  knew  of  it  before  ex- 
changes were  made  on  the  next 
dav.  It  held  at  the  time  certain- 
collateral  securities  taken  upon 
loans  made  upon  notes  of  the  M. 
S.  Bank,  and  by  agreement  they 
or  their  proceeds  might  be  applied 
to  any  other  obligations  of  that 
bank.  On  August  ninth  the  St. 
N.  Bank  paid,  through  the  clear- 
ing house,  checks  drawn  upon  the 
M.  S.  Bank  by  depositor  having 
amounts  to  their  credit  as  such 
sufficient  to  meet  the  same.  In  an 
action  brought  by  the  receivers  of 
the  M.  S.  Bank  to  recover  the  se- 
curities so  deposited  or  the  pro- 
ceeds thereof,  Jidd,  that  the  ar- 
rangement was  in  effect  a  tripartite 
agreement  between  the  banks  and 
the  association,  made  upon  suffi- 
cient consideration,  which  could 
not  be  discontinued,  nor  did  the 
liability  of  the  St.  N.  Bank  cease 
until  after  the  completion  of  the 
exchanges  of  the  morning  after 
the  notice;  that  said  provision  of 
the  constitution  was  valid  and 
bin4ing,  and  was  not  affected  by 
the  provisions  of  the  State  Corpo- 
ration Law  (§  48,  chap.  687,  Laws 
of  1892),  which  forbids  the  assign- 
ment or  transfer  of  property  by 
an  insolvent  banking  corporation 
with  the  view  of  givmga  creditor 
a  preference;  that  the  insolvency 
of  the  M.  S.  Bank  did  not  excuse 
the  St.  N.  Bank  from  the  perform- 
ance of  its  obligations  to  the  clear- 
ing house  banks;  and  so,  that  it 
was  entitled  to  hold  and  apply  the 
securities  in  payment  of  the 
amount  so  paid  by  it.  0*Bne?i  v. 
Orafit  163 

2.  Among  the  checks  so  paid  by  the 
St.  N.  Bank  were  two  drawn  Au- 


gust 8,  1898,  *y  the  state  treasurer 
on  the  M.  S.  Bank,  which  had  state 
funds  on  deposit.  These  checks 
were  on  that  day  deposited  by  the 
treasurer  with  a  trust  company 
which  kept  accounts  with  two 
clearing  house  banks  and  had  its 
checks  cleared  through  them. 
Said  checks  were  handed  in  to  said 
banks  a  little  before  ten  a.  m.  of 
AuguFt  ninth,  and  were  at  once 
sent  with  other  checks  to  the  clear- 
ing house,  where  the  business  of 
clearances  commences  at  ten 
o'clock.  By  the  general  and  in- 
variable custom  of  New  York 
banks,  checks  received  between 
ten  A.  M.  of  the  day  they  bear  date 
and  ten  a.  >i.  of  the  next  day  are 
passed  through  the  clearing  house 
with  the  clearances  of  the  morning 
of  the  hitter  day.  It  did  not  appear 
that  the  officers  of  the  M.  S.  Bank 
knew  of  the  manner  in  which  the 
state  treasurer's  checks  were  de- 
posited, and  it  appeared  that  it 
acted  in  good  faith.  Held,  the 
presumption  was  that  every  check 
presented  in  the  morning's  clear- 
ances was  held  for  value,  and  so, 
the  St.  N.  Bank  was  justified  in 
paying  the  same.  Id, 


BILLS,  NOTES,  CHECKS. 

1.  In  an  action  upon  a  promissory 
note,  executed  in  this  state  by  de- 
fendant, a  New  Jersey  corporation, 
payable  by  its  terms  two  years 
from  date,  these  facts  appeared:  At 
the  time  of  the  giving  of  the  note 
defendant,  to  secure  its  payment, 
executed  a  chattel  mortgnge  upon 
certain  personal  property  specified 
therein,  situate  in  New  Jersey. 
The  mortgage  provided,  among 
other  things,  that  in  case  the 
mortgagor  **  permit  or  suffer  any 
attachment  or  other  process  against 
property  to  be  issued  against  it," 
that  the  debt  secured  '  *  shall  be- 
come instantly  due  and  payable." 
About  four  months  after  the  exe- 
cution of  the  note  an  attHchment 
was  issued  in  an  action  against  de- 
fendant in  this  state,  which  was 
levied  upon  some  of  its  property 
here,  and  thereupon  this  action 
was  brought.  Held,  that  the 
property  referred  to  in  the  provis- 
ion as  to  attachments  w^as  that 
described  in  and  covered  by  the 
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mortgage;  and  so  that,  as  no  por- 
tion thereof  had  been  levied  upon 
by  virtue  of  the  attachment,  the 
condition  was  not  broken  and  the 
note  was  not  due  when  the  action 
was  commenced.  Bobertson  v.  0. 
E.  Co.  20 

2.  Upon  the  day  of  the  death  of  a 
decedent,  and  while  he  was  in 
fact  dying,  a  clerk  of  the  firm  of 
which  he  was  a  member,  who  held 
a  power  of  attorney,  authorized  to 
sign  checks  for  the  firm,  was  re- 
quested by  a  messenger  from  the 
dying  man's  home  to  draw  two 
checks  for  account  of  his  wife; 
this  the  clerk  did.  The  messenger 
received  and  caused  the  checks  to 
be  cashed,  and  deposited  the  money 
to  the  individual  credit  of  the  wife. 
Heldt  that  proof  of  these  facts  did 
not  justify  a  finding  that  the 
checks  were  delivered  by  the  hus- 
band's authority,  or  that  the  au- 
thority of  the  clerk  under  the 
power  had  been  validly  called  into 
exercise.    In  re  James.  78 

See  Banks  and  Banking. 


BRroOES. 

1.  Under  the  provisions  of  the 
"Highway  Law"  (§  130,  chap. 
568,  Laws  of  1890).  fixing  the  lia- 
bility for  the  expenses  of  the  con- 
struction and  repair  of  public  free 
bridges  as  between  a  town  and 
county,  the  right  of  a  town  to  de- 
mand contribution  from  the 
county  when  the  bridge  expendi- 
ture of  the  town  is  in  excess  of 
one-sixth  of  one  per  cent  of  the 
assessed  valuation  of  its  taxable 
property,  is  not  limited  to  ex- 
penditures for  bridges  which  cross 
streams  forming  boundaries  of  the 
town,  but  applies  as  well  to  bridges 
erected  wholly  within  the  town. 
People  ex  reL  Boot  v.  Bd.  Suprs. 

107 

2.  In  proceedings  by  mandamus  to 
compel  the  county  of  Steuben  to 
levy  a  tax  to  pay  the  proportion 
alleged  to  be  due  from  it  under 
said  act  of  the  expense  incurred  b^ 
the  town  of  Addison  for  the  repair 
and  construction  of  bridges,  it  ap- 
peared that  a  portion  of  the  ex- 
penditure was  for  the  construction 


of  a  bridge  in  the  village  of  A.r!di- 
son  in  said  town.  By  the  village 
charter  the  bridge  was  excepted 
from  the  jurisdiction  of  the  village 
authorities,  and  left  under  the 
control  of  the  commissioners  of 
highways  of  the  town.  It  was 
claimed  by  the  board  of  super- 
visors that  the  bridge  was  not  a 
town  bridge  within  the  statute. 
Held,  untenable.  Id, 


BROOKLYN  (CITY  OF). 

1.  Under  the  provision  of  the  char- 
ter of  the  city  of  Brooklyn  (§  5, 
tit.  12,  chap.  583,  Laws  of  1888) 
making  it  the  duty  of  the  health 
commissioner  of  that  city  to  take 
such  measures  for  the  preserva- 
tion of  the  public  health  from  im- 
pending pestilence,  and  under  the 

Erovision  of  the  **  Public  Health 
aw "  (g  14,  chap.  681,  Laws  of 
1893)  requiring  every  local  board 
of  health  to  "guard  against  the 
introduction  of  contagious  and  in- 
fectious diseases,"  and  to  "  require 
the  isolation  of  all  persons  *  *  * 
infected  with  and  exposed  to  such 
disease,"  to  justify  such  isolation 
the  fact  must  exist  that  the  per- 
sons arc  infected  with  the  con- 
tagious disease  or  have  been  ex- 
posed to  it.  No  authority  is  givea 
by  said  provisions  to  said  health 
commissioner  to  quarantine  any 
person  simply  because  he  refuses 
to  be  vaccinated,  and  to  continue 
him  in  quarantine  until  he  con- 
sents to  such  vaccination.  In  re 
Smith,  68 

2.  On  application  for  a  writ  of 
habeas  corpus,  the  relators'  peti- 
tion alleged  that  they  were  im- 
prisoned and  restrained  of  their 
liberty  at  their  house  in  Brooklyn 
by  the  order  and  direction  of  the 
commissioner  of  health,  that  they 
had  been  exposed  to  no  contagion, 
and  were  not  afl3icted  with  any 
contagious  disease.  In  the  return 
made  by  the  commissioner  to  the 
writ,  he  alleged  that  for  several 
months  smallpox  had  been  epi- 
demic in  the  city;  that  as  he  was 
informed  and  believes,  before 
ordering  the  relators  to  be  de- 
tained in  quarantine,  they  were 
engaged  in  the  prosecution  of  the 
express  delivery  business  in  said. 
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city,  and  in  it?  worst  infected  dis-  ' 
trict;  that  the  business  includes 
the  caiTTing  of  household  furni- 
ture and  other  articles  which  may  ! 
come  from  infected  centres  and 
be  infected   with    the   germs  of 
smallpox;  that  the  relators  **  were 
unusually  exposed  to  such  con- . 
tagion/'  and  it  was  "of  special' 
importance  that  they  should  be  | 
vaccinated  at  once,"  and  that  they  ' 
were  detained  in  quarantine  be-  j 
cause  of  their  refusal  to  be  vac- , 
cinated.     Udd,  that  a  demurrer  to 
the  return  was  properly  sustained; 
that   said    commissioner   had    no 
jurisdiction  to  make  the  order.  Id. 

3.  Chapter  710,  Laws  of  1892,  which 
authorizes  the  board  of  fire  com- 
missioners, with  the  approval  of 
the  board  of  estimate  and  ap- 
portionment, in  all  cities,  the 
population  of  which,  according  to 
the  last  census,  exceeds  nine  hun- 
dred thousand,  to  fix  the  salaries 
of  the  members  of  the  fire  depart- 
ment, modifies  the  charter  of  the 
citv  of  Brooklvn  (§  6,  tit.  13,  chap. 
683,  Laws  of  i888),  relating  to  the 
compensation  of  officers  of  its  fire 
department,  and  it  is  the  duty  of 
the  fire  commissioner  of  that  city 
to  fix  the  salaries  referred  to,  as 
provided  in  said  act.  In  re  People 
ex  rel.  Dobson.  357 


BL^RDEN  OF  PROOF. 
See  Evidence. 


BUSINESS  CORPORATIONS 

In  an  action  against  a  stockholder 
of  a  limited  liability  corporation, 
organized  under  the  Business  Cor- 
poration Act  of  1875  (Chap.  611, 
Laws  of  1875),  to  enforce  the  lia- 
bility imposed  bv  the  provision  of 
said  act  (§  37)  aeclaring  that  the 
stockholders  of  such  corporation 
shall  be  individually  liable  for  its 
debts  until  the  whole  amount  of 
its  capital  stock  has  been  paid  in 
and  a  certificate  thereof  has  been 
recorded  * '  in  the  office  of  the  secre- 
tary of  state  and  of  the  county  in 
which  the  principal  business  office 
of  such  corporation  is  situated," 
the  answer  set  forth,  in  substance, 
that  within  the  time  prescribed  by 


law,  and  more  than  four  years  be- 
fore the  commencement  of  the  ac- 
tion, the  entire  capital  stock  was 
paid  in,  and  a  certificate  setting 
forth  that  fact  was  filed  with  the 
secretary  of  state.  On  demurrer 
to  this  portion  of  the  answer.  hM, 
that  as  the  statute  was  defective 
in  its  specification  of  the  county 
office  where  the  certificate  was  to 
be  recorded,  the  fact  that  it  was 
not  recorded  in  the  county  clerk's 
office  did  not,  under  the  circum- 
stances, impose  the  liability;  that 
there  was  a  substantial  compli- 
ance with  the  provision  of  the 
Statute;  and  so,  that  the  demurrer 
was  properly  overruled-  Jonea  v. 
Butler,  55 


CASES     REVERSED,     DISTIN- 
GUISHED, ETC. 

Xat.  JSd.  of  Marine  Underwriter*  v. 
Xat.  Bank  (9  Misc.  Rep.  688),  re- 
versed. See  Nat.  Bd.  of  Marine 
Underwriters  r.  Nat.  Bank.        64 

Schutz  V.  Morette  (81  Hun,  518),  re- 
versed.    See    Schutz  v.    Morette. 

137 

Marks  v.  B.  B.  Go.  (77  Hun.  77),  re- 
versed.    See  Marks  v.  B.  B.   Co. 

181 

Sawyer  v.  Cubby  (73  Hun,  298),  re- 
versed.   See  Sawyer  v.  CvJbby.    192 

Converse  v.  Sickles  (74  Hun,  429),  re- 
versed.    See  Converse  v.   Sickles, 

200 

Tefft  V.  Munson  (57  N.  Y.  97).  dis- 
tinguished. See  Oliphant  v. 
Burns.  288 

White  V.  Patten  (24  Pick.  324),  dis- 
tinguished. See  Oliphant  v. 
Burns.  233 

Beynolds  y.  Stockton  {140  V.  S,  254). 
distinguished.  See  Oliphant  v. 
Btirns.  238 

Lennon  v.  Mayor,  etc.  (55  N.  Y.  361), 
distinguished.  See  Seudder  v. 
Mayor,  etc.  250 

Hankin  v.  Turner  (L.  R.  [10  Ch. 
Div.]  372),  distinguished.  See 
In  re  Patterson.  881 
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P&rUr  V.  Purdy  (29  N.  Y.  106)  dis-  \ 
tinguished.     See  In,  re  Pattei*son..  \ 

831 

(hifjolh  V.  Ferrie  (13  Wall.  465),  dis- 
tinguished.    See  In  re  Patterson. 

331 

In  re  Rodengas  (63  K  Y.  460),  dis- 
tinguished.    See  In  re  Patterson. 

831 

BoUan  v.  Sehriever  (135  N.  Y.  65), 
distinguished.  See  In  re  Patter- 
son. 831 

Edgecomb  v.  BuckJiout  (83  Hun,  168), 
reversed.  See  Edgecomb  v.  Buck- 
hout,  332 

CAUSE  OF  ACTION. 

1.  A  cause  of  action  upon  an  ac- 
count stated  does  not  rest  upon 
the  obligation  oriffinally  created 
when  the  items  oi  indebtedness 
arose,  but  upon  the  agreement  of 
the  parties,  made  after  the  trans- 
actions constituting  the  account, 
that  a  certain  balance  remains  due 
from  one  to  the  other,  and  the 
promise  of  the  former  to  pay  this 
balance;  and  so,  it  is  unnecessary 
in  an  action  upon  an  account 
stated  to  set  forth  in  the  com- 
plaint the  subject-matter  of  the 
original  debt.      Schutz  v.  Morette. 

137 

2.  The  complaint  in  an  action  against 
an  executor  alleged,  in  substance, 
that  plaintiff  presented  a  duly 
verified  claim,  which  was  set  forth 
in  full,  against  the  decedent's 
estate,  to  defendant,  who  ac- 
knowledged its  receipt,  and  al- 
though he  has  had  a  reasonable 
opportunity  to  examine  into  its 
validity  and  fairness  he  has  not 
disputed  or  rejected  the  same,  but 
refuses  to  pay  it.  The  claim  on 
its  face,  in  connection  with  other 
facts  averred  in  the  complaint, 
showed  presumptively  that  a  part 
at  least  was  barred  by  the  Statute 
of  Limitations  at  the  time  of  the 
death  of  the  testatrix.  Upon  de- 
murrer to  the  complaint,  hM,  that 
it  did  not  state  a  cause  of  action. 

Id. 

8.  L.  died  in  1885,  leaving  defend- 
ant, his  widow,  and  plaintiffs,  his 


three  children,  who  were  all  under 
the  age  of  fourteen,  him  surviv- 
ing. After  such  death  the  widow 
and  children  continued  to  live  in 
the  dwelling  house  of  the  de- 
ceased, she  taking  ctire  of  the 
children  and  acting  toward  them 
as  natural  guardian.  W.  was  ap- 
pointed their  general  guardian 
upon  the  petition  of  defendant; 
this  stated  that  the  infants  resided 
in  the  house  and  that  no  rent  arose 
therefrom.  In  1891  W.  procured 
himself  to  be  appointed  guardian 
ad  litem  for  the  children,  and  as 
such  brought  this  action  to  recover 
for  the  use  and  occupation  of  the 
dwelling  house.  It  appeared  that 
soon  after  the  appointment  of  W. 
as  general  guardian  he  agreed  to 
allow  defendant  $1,000  a  year  for 
the  maintenance  and  clothing  of 
the  children.  No  agreement  was 
made  for  the  payment  of  rent  by 
defendant  and  no  demand  was 
made  therefor,  until  a  few  days 
before  the  commencement  of  the 
action,  and  up  to  that  time  W. 
not  only  acquiesced  in  defendant's 
residence  in  said  house,  but  con- 
sented to  and  advised  it,  and  de- 
fendant's evidence  showed  and 
the  jury  found  that  it  was  ex- 
pressly agreed  that  no  rent  was  to 
be  charged.  Held,  that  the  action 
was  not  maintainable.  Lamb  v. 
La^hb.  317 

4.  A  new  corporation  having  been 
organized  by  the  transfer  to  it  of 
the  property  and  business  of  cer- 
tain original  corporations,  upon 
an  agreement  between  the  corpo- 
rators of  all  of  them  that  pay- 
ment for  the  transfer  should  be 
made  by  apportioning  to  the  origi- 
nal stockholders  the  whole  of  the 
stock  of  the  new  corporation  not 
reserved  for  the  use  of  the  treas- 
ury, certain  stockholders  in  one  of 
the  original  corporations  brought 
an  action  against  the  new  corpo- 
ration for  a  delivery  of  its  stock 
to  them.  Held,  that  the  action 
was  maintainable  against  the  new 
corporation,  and  that  such  stock- 
holders were  not  to  be  turned  over 
for  relief  to  their  own  original 
corporation  after  by  agreement 
all  its  functions  had  ceased,  al- 
though it  might  not  be  wholly 
dead — it  appearing  that  the  new 
corporation  owed  a  contract  duty 
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to  all  taxes  and  charges  against 
the  estate;  they  were  enjoined 
against  attempting  to  interfere 
with  the  "  full  enjoyment,  use, 
management  and  direction  and  dis- 
position "  of  the  estate.  The  wife 
was  appointed  sole  executrix,  with 
the  direction  that  no  bond  or 
surety  should  be  required  of  her, 
and  she  was  authorized,  in  her 
discretion,  to  sell  any  portion  of 
the  property,  if  necessary,  to  pay 
the  debtr-  of  the  testator.  At  the 
time  the  will  was  made  the  testa- 
tor had  no  children  or  other  de- 
scendants; he  owned,  at  the  time 
of  his  death,  stocks  of  certain  rail- 
road construction  companies.  Two 
of  said  companies  constructed 
railroads,  and  upon  their  sale  re- 
ceived land  grunts  in  payment; 
another  received  in  part  payment 
for  a  road  constructed  by  it  a  cer- 
tificate of  indebtedness  secured  by 
a  mortgage.  7/<;W (Baktlett,  J., 
dissenting),  that  dividends  re- 
ceived by  the  executrix  upon  said 
stocks  were,  imder  the  circum- 
stances, properly  treated  as  in- 
come; that  the  intention  of  the 
testator  was  not  to  create  a  tech- 
nical trust,  but  that  his  property 
should  remain  in  specie  for  his 
widow's  benefit,  and  subject  to 
her  uncontrolled  management,  and 
she  was  entitled  to  her  share  of 
whatever  came  into  the  estate 
from  the  property  in  the  form  in 
which  he  left  it.     Li  re  James.    78 

4.  It  teems,  that  mere  silence  upon 
the  part  of  an  executor,  to  whom 
a  claim  against  the  estate  he  rep- 
resents has  been  presented,  may 
not  be  regarded  as  an  admission  of 
the  claim,  and  so  relieve  the  claim- 
ant from  establishing  it  in  the 
usual  way,  or  put  upon  the  estate 
the  burden  of  afl3rmatively  estab- 
lishing mistake  or  error.  ScJiutz 
V.  Morette.  137 

5.  An  executor  can  neither  by  his 
promise  or  acknowledgment,  oral 
or  written,  revive  a  debt  against 
the  estate  of  his  testator  barred 
by  the  Statute  of  Limitations.    Id. 

6.  By  the  will  of  B.  the  executors 
were  empowered  to  sell  any  and 
all  of  his  real  estate  when  in  their 
judgment  they  might  deem  it  for 
the  best  interests  of  the  estate. 


The  executors  sold  the  real  estate; 
they  paid,  in  discharge  of  the  tes- 
tator's debts  a  sum  in  excess  of 
that  realized  from  the  personalty. 
In  proceedings  for  a  final  account- 
ing by  the  executors,  held,  that 
before  distributing  the  proceeds 
of  the  sale  among  the  residuary 
devisees,  they  were  entitled  to  re- 
imburse themselves  therefrom  for 
the  sum  so  paid  in  excess  of  the 
personalty,  and  were  entitled  to  a 
credit  for  that  sum,  and  this,  with- 
out regard  to  the  question  as  to 
whether  the  power  of  sale  was 
given  for  the  purpose  of  paying 
debts.     In  re  Bolton.  257 


DECREE. 
See  Judgment. 

DEFINITIONS. 

The  word  '* appearance"  means  a 
voluntary  submission  to  the  juris- 
diction in  whatever  form  mani- 
fested.   People  V.  Cowan,         848 

DEVISE. 

Where  a  devise  contains  a  clause,  in 
terms  a  condition,  that  the  devisee 
pay  certain  legacies,  in  the  ab- 
sence of  any  provision  for  re-entry 
or  forfeiture,  or  of  anything  to 
support  an  inference  that  the  tes- 
tator intended  the  estate  to  depend 
upon  performance  of  the  require- 
ment, the  words  used  will  be  held 
to  import  a  covenant,  not  a  condi- 
tion.    Cunningham  y,  Parker,   29 

DIRECTOR. 
See  Corporation. 

DOMICILE. 
See  Residence. 


ELECTIONS. 

1.  Under  the  provision  of  the  act  of 
1894,  amending  the  Election  Law 
(§  37.  chap.  275,  Laws  of  1894), 
which  authorizes  the  cancellation 
of  names  on  registry  lists,  a  judge 
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at  Chambers  has  the  right  to  strike 
from  a  registry  list  the  name  of  a 
person  not  qualified  as  a  voter  in 
the  election  district,  or  who  can- 
not become  so  qualified  before  the 
election.     In  re  Goodman.         284 

2.  It  seems,  however,  the  provision 
does  not  apply  to  a  case  of  doubt, 
where  there  is  a  dispute  about  the 
facts,  or  ground  for  differing  in- 
ferences, but  only  where  the  facts 
show  affirmatively  that  the  person 
is  not  and  cannot  become  qualified. 

Id. 

3.  Where  a  person  residing  in  one 
election  district  of  a  city  removes 
to,  takes  and  occupies  a* room  in  a 
seminaiy  of  learning  in  another 
district,  as  a  student,  and  not  per- 
manently as  a  residence,  he  neither 
loses  his  residence  nor  gains  a  new 
residence  in  the  seminary  district 
by  the  removal,  and  is  lawfully 
entitled  to  vote  in  the  former  dis- 
trict, not  the  latter.  Id. 

4.  While  the  voter  may  change  his 
legal  residence  into  a  new  district 
in  spite  of  the  fact  that  he  becomes 
a  student  in  an  institution  of  learn- 
ing therein,  presumably  his  occu- 
pation of  rooms  in  the  institution 
IS  only  during  the  prescribed 
period  of  study,  and  so.  such  oc- 
cupation is  no  evidence  (Jf  a  change 
of  "residence,  but  the  facts  to  estab- 
lish the  change  must  be  wholly 
independent  of  his  presence  in  the 
new  district  as  a  student,  and,  it 
seems,  should  be  clear  and  con- 
vincing to  overcome  the  natunil 
presumption.  Id. 

5.  It  seems,  also,  that  a  verified  state- 
ment of  the  voter  of  a  mental  inten- 
tion to  change  his  residence  is  not, 
unless  fortified  by  consistent  acts, 
suflicient  to  overcome  such  pre- 
sumption. Id. 


ELECTRIC  LIGHT  COMPANIES. 

Plaintiff's  complaint  alleged  in  sub- 
stance these  facts:  K.,  plaintiff's 
assignor,  being  the  owner  of  the  '■ 
exclusive    right    to    sell     certain  I 
patented  machines  and  apparatus 
for  electric  lighting,  entered  into 
an  agreement  with  certain  persons  I 
for  the   organization   of    a  stock  ; 
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company  for  the  purpose  of  in- 
troducing that  method  of  electric 
lighting  m  the  city  of  Rochester. 
The  agreement  provided  that 
forty-eight  percent  of  the  capital 
stock  of  the  corporation  should 
be.  transferred  to  R.  in  considera- 
tion of  his  assignment  to  the  corr 
poration  of  his  rights  under  the 
patents  for  Monroe  county,  and 
also  forty -eight  per  cent  oi  any 
increase  of  the  capital  stock. 
Defendant,  the  B.  E.  L.  Co.,  the 
contemplated  corporation,  was 
thereupon  organized,  and  by  a 
contract  executed  between  it  and 
R.,  the  latter  assigned  to  it  his 
rights  under  the  patents  for  Monroe 
county,  and  it  agreed  that  in  case 
its  capital  stock  should  be  at  any 
time  thereafter  increased  (save  a 
specificni  amount  of  increase  which 
might  be  issued  and  sold  for  cash) 
forty-eight  per  cent  of  such  in- 
crease would  be  issued  and  de- 
livered to  R.  The  company  was 
prohibited  from  selling  any  of  its 
interests  or  rights  without  the 
consent  of  R.,  but  the  right  of  any 
stockholder  to  sell  his  stock  was 
recognized.  Subsequently  R.  as- 
signed all  his  rights  and  interests 
to  plaintiff.  Thereafter  a  con- 
solidation was  proposed  between 
said  corporation  and  three  other 
electric  and  gas  light  corporations 
in  said  city,  but  was  abandoned 
because  plaintiff  would  not  waive 
his  right  to  the  forty-eight  per 
-cent  of  increase  of  stock;  there- 
upon the  three  other  corporations 
consolidated,  and  the  new  cor- 
poration thus  organized  purchased 
all  the  stock  cf  the  B.  E.  L.  Co., 
giving  in  exchange  for  each  share 
so  purchased  five  shares  of  its 
own  stock,  and  thus  it  acquired 
the  control  and  practical  owner- 
ship of  all  the  properties  of  the  B. 
E.  L.  Co, ;  the  corporate  organiza- 
tion of  the  latter,  however,  was 
kept  up,  although  the  i)ersous  con- 
stituting its  board  of  directors 
were  also  directors  of  the  con- 
solidated corporation.  Plaintiff 
claimed  that  the  new  corporation 
had  thus  **  completely  absorbed," 
and  was,  to  all  intents  and  pur- 
poses, the  old  corporation,  and 
that  through  the  process  by  which 
the  capital  stock  of  the  latter  was 
acquired  by  the  former  there  was 
an  increase  of  such  capital  stock, 
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and  that  plaintiff  was  entitled  to 
forty -eight  per  cent  thereof.  On 
demurrer  to  the  complaint,  held. 
that  the  facts  alleged  did  not  effect 
such  an  increase  of  the  capital 
stock  of  the  B.  E.  L.  Co.  as  en- 
titled plaintiff  to  the  specified  per- 
centage thereof;  and  so,  that  the 
demurrer  was  properly  sustained. 
Einstein  v.  R  O,  &  E.  Go.  46 


EMINENT  DOMAIN. 

1.  When  a  petition,  which  institutes 
proceedings  for  the  condemnation 
of  real  property,  is  properly  and 
duly  presented  to  the  Supreme 
Court,  that  court  is  required,  if 
no  sufficient  cause  is  shown  in 
opposition,  to  make  an  order  ap- 
pomting  commissioners  to  ascer- 
tain the  compensation  to  be  made 
to  the  property  owner;  and,  when 
their  report  comes  on  to  be  con 
firmed  by  the  court,  then  is  the 
time  for  judicial  action  upon  it, 
either  in  confirming  it.  or  in  set- 
ting it  aside  for  irregularity  or  for 
error  of  law  in  the  proceedinffs. 
In  re  Southern  Boulemrd  R.  B.  Co. 

352 

2.  Where,  therefore,  in  such   pro- 
ceedings, it  appeared  that  the  land 

{)roposed  to  be  condemned  was 
aid  out  as  a  boulevard  under  the 
provisions  of  chapter  290,  Laws  of 
180S7,  section  24  of  which  prohib- 
ited the  conjtruotion  of  mil  or 
tramways  thereon,  without  a 
special  act  of  the  legislature,  and 
provided  that  in  such  c;ise  nothing 
should  alTect  the  owner's  right  to 
recover  the  full  value  of  the  land 
taken,  as  if  the  boulevjird  had 
never  been  laid  out;  and  it  also 
appeared  that  chai  tcr  72^3,  I^ws 
or  1887,  amended  stiid  seclion  by 
excepting  from  s;ud  prohibition 
raih'oad  companies  organized  un- 
der cha])ter  J^oi?,  L;iws  of  1*)84,  of 
which  the  petilioricr  was  one,  and 
the  court  refused  to  appoint  com- 
missioners, upon  tlie  ground  that, 
as  the  act  of  1887  had  been  held 
to  be  unconstitutional,  it  had  no 
power  to  autliorize  proceedings 
under  said  act,  hcUl,  that  such 
power  was  conferred  upon  the 
Supreme  Court  by  the  General 
Railroad  Law,  and  was  not  af- 
fected by  the  said  act  of  1887; 


that  Its  provisions  were  for  the 
consideration  of  the  tribunal  to  be 
constituted  by  the  order  of  the 
court  or  of  the  court  itself  upon 
the  coming  in  of  its  report,  and 
that  the  refusal  to  appoint  com- 
missioners was  error.  Id, 


EMPLOYER  AND  EMPLOYEE. 
See  Master  and  Servant. 


ESTOPPEL. 

The  question  of  res  adjudicata,  es- 
toppel or  a  bar,  by  reason  of  a 
former  judgment,  cannot  be  dis- 
posed of  on  the  judgment  alone, 
but  is  to  be  determined  by 
the  judgment  roll.  Converse  v. 
Sickles.  200 

EVIDENCE. 

1.  On  the  trial  of  an  action  upon 
an  insurance  policy  one  of  the 
plaintiffs  was  permitted  to  testify 
that  after  the  death  of  H.  she  de- 
livered the  policy  to  C,  and  stated 
at  tlie  time  that  her  father  had  told 
her  of  the  making  of  tho  alleged 
agreement  between  him  and  C, 
and  that  the  latter  admitted  she 
made  the  agreement.  C.  was  alive 
at  the  time  of  the  trial.  Ilcid,  that 
the  evidence  was  properly  re- 
ceived; that  it  was  not  incompe- 
tent under  the  provisions  of  the 
Code  of  Civil  Procedure  (^  829)  as 
it  simply  tended  to  prove  an  ad- 
mission of  C.  against  her  interest, 
not  a  personal  tmnsaction  or  con- 
verfv'ition  between  the  witness 
and  a  deceased  person.  Hirsh  v. 
A  tier.  13 

2.  A  son  of  C. ,  who  was  not  a  party 
to  the  action  or  beneficiary  under 
the  agreement,  was  also  called  as 
a  witness  for  plaintiffs  as  to  con- 
versiitions  with  his  father.  Held, 
that  the  witness  was  not  so  inter- 
ested as  to  prevent  his  testifying. 

Id, 

3.  It  seems,  that  mere  silence  upon 
the  part  of  an  executor,  to  whom 
a  claim  against  the  estate  he  repre- 
sents has  been  presented,  may  not 
be  regarded  as  an  admission  of  the 
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claim,  and  so  relieve  the  claimant 
from  establishing  it  in  the  usual 
way,  or  put  upon  the  estate  the 
burden  of  aflarmatively  establish- 
ing mistake  or  error.  Schutz  v. 
Mrette.  137 

4.  While  a  voter  may  change  his 
legal  residence  into  a  new  district 
in  spite  of  the  fact  that  he  be- 
comes a  student  in  an  institution 
of  learning  therein,  presumably 
his  occupation  of  rooms  in  the  in- 
stitution is  only  during  the  pre- 
scribed period  of  study,  and  so, 
such  occupation  is  no  evidence  of 
a  change  of  residence,  but  the 
facts  to  estjiblish  the  change  must 
be  wholly  independent  of  his  pres- 
ence in  the  new  district  as  a  stu- 
dent, and,  it  seems,  should  be  clear 
and  convincing  to  overcome  the 
natural  presumption.  In  re  Oood- 
man,  284 

5.  It  seems,  also,  that  a  verified 
statement  of  the  voter  of  a  mental 
intention  to  change  his  residence  is 
not,  unless  fortified  by  consistent 
acts,  sufficient  to  overcome  such 
presumption.  Id. 

6.  The  admissions  of  parties,  oral  or 
written,  not  given  in  evidence  on 
the  trial,  may  not  be  received  by 
an  appellate  court  for  the  pur- 
pose of  reversing  the  findings  of 
the  trial  court.  People  ex  rel. 
Manh.  B.  Co.  v.  Barker.  304 

7.  Plaintiff,  an  unmarried  woman, 
entered  into  the  service  of  W. ,  de- 
fendant's intestate,  as  a  house- 
keeper, and  to  render  such  other 
services  as  should  be  required  of 
her,  under  an  agreement  that  she 
was  to  be  compensated  for  her 
services  by  certain  specified  pro- 
visions in  his  will.  Plaintiff  hav- 
ing received  and  accepted  an  offer 
of  marriage,  notified  W.  thereof, 
stating  to  him  her  willingness  to 
carry  out  and  continue  the  per- 
formance of  liei  contract,  and  that 
her  proposed  husband  was  entirely 
willing  she  should  do  so.  W.  re- 
fused to  receive  her  services  as  a 
married  woman,  and  discharged 
her  soon  after  she  married.  In  an 
action  upon  the  contract  it  ap- 
peared that  W.  was  a  man  of 
wealth,  and  that  his  establislMiient 
was  conducted  on  a  lavish  scale  of 


expenditure.  Plaintiff  called  M. 
as  a  witness,  who  testified  that  she 
had  conducted  boarding  houses  of 
the  highest  class  in  the  city  of 
New  York,  had  hired  many  house- 
keepers and  paid  them  their 
wages,  and  that  their  services 
were  fairly  worth  the  amount 
paid,  which  was  stated.  This 
testimony  was  received  under  ob- 
jection and  exception.  IlfM,  no 
error.  Edgecomb  v.  Buckhout.    33^ 

8.  Said  witness  also  testified  that  she 
had  seen  plaintiff  at  various  times 
doing  sewing  of  all  kinds  and 
mending  for  W.  The  witness  waa 
then  asked  and  permitted  to  an- 
swer as  to  the  value  of  such  serv- 
ices, assuming  that  they  were  in 
each  month  of  about  the  same 
proportion  as  when  named  by  the 
witness.  This  was  objected  to, 
among  other  things,  on  the  ground 
that  the  complaint  merely  set 
forth  the  employment  of  plaintiff 
as  a  housekeeper,  and  this  did  not 
include  plaintiff's  services  as  a 
seamstress.    Held,  untenable.    Id, 

See,  also,  Blazy  v.  McLean,  390 

EXCEPTION. 
See  Appeal. 


EXECUTORS     AND    ADMINIS- 
TRATORS. 

1.  D.,  by  his  will,  after  directing 
the  payment  of  his  debts  by  his 
executor,  and  after  giving  various 
legacies,  devised  and  bequeathed 
all  the  residue  of  his  estate,  real 
and  personal,  to  his  son  A.,  **on 
the  condition  and  proviso  that  he 
pay  "  the  said  legacies  within  four 
years  after  the  death  of  the  testa- 
tor, and  the  renl  estate  so  devised 
to  A.  was  charged  with  the  pay- 
ment of  the  same.  A.  was  ap- 
pointed executor:  he  accepted  the 
devise  and  went  into  possession  of 
the  real  estate,  but  did  not  pay 
the  legacies  within  the  four  years. 
At  the  death  of  D.  his  personalty 
was  insufficient  to  pay  his  debts. 
In  an  action  brought  by  creditoi-a 
of  the  decedent  under  the  Code  of 
Civil  Procedure  (g  1844.  et  seq.)  to 
reach  and  apply  the  real  estate  to 
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the  payment  of  their  debts,  Tield, 
that  the  failure  to  pay  the  legacies 
(lid  not  work  a  forfeiture  of  the 
devise,  nor  did  the  direction  to  the 
executor  to  pay  the  debts  operate 
to  charge  the  debts  upon  the  land 
so  devised  to  him.  Ounningfiam 
V.  Parker.  29 

%  A  husband  executed  and  de- 
livered two  bonds  to  his  wife  as  a 
gift.  The  bonds  were  secured  by 
mortgages  upon  lands  in  another 
state.  An  action  of  foreclosure 
was  brought  in  that  state  during 
the  lifetime  of  the  husband,  in 
which  he  and  his  grantees  were 
made  parties  defendant,  and  pro- 
cess was  served  upon  them  out  of 
the  state;  he  did  not  appear.  A 
judgment  of  foreclosure  and  sale 
was  entered  in  which  the  amount 
due  upon  the  bonds  was  fixed. 
After  the  death  of  the  husband  the 
mortgaged  premises  were  sold 
under  the  j  udgment.  Upon  settle- 
ment of  the  accounts  of  the  widow 
as  executrix  of  her  husband's  will, 
she  presented  a  claim  against  the 
estate  for  the  amount  of  the  bonds 
less  the  amount  realized  on  the 
sale.  Held,  that  she  was  not  en- 
titled to  an  allowance  of  the  claim; 
but  that  while  said  judgment  had 
no  efifect  to  cretite  a  personal  lia- 
bility upon  the  bonds,  it  was  con- 
clusive as  to  the  ownership  of  the 
mortgages  and  the  right  of  the 
mortgagee  to  have  the  mortgaged 
premises  sold  and  the  proceeds 
applied  upon  the  amount  repre- 
sented by  the  bonds.     In  re  JameJt. 

78 

8.  By  the  will  of  the  deceased  hus- 
band he  gave  to  his  wife  "  for  her 
sole  use,  enjoyment  and  benefit, 
during  her  life,  without  restraint, 
deduction  or  interference  in  any 
manner  whatsoever,"  one-half  of 
the  income  of  all  his  property, 
**of  every  kind,"  during  her  life; 
the  remainder  of  the  income,  and 
the  estate  itself,  after  the  death  of 
the  wife,  he  gave  to  his  "legal 
heirs,"  subject  to  all  taxes  and 
charges  against  the  estate;  they 
were  enjoined  against  attempting 
to  interfere  with  the  "full  enjoy- 
ment, use,  management  and  direc- 
tion and  disposition  "  of  the  estate. 
The  wife  wns  appointed  sole  ex- 
ecutrix, w^ith  the  direction  that  no 


bond  or  surety  should  be  required 
of  her,  and  she  was  authorized,  in 
her  discretion,  to  sell  any  portion 
of  the  property,  if  necessary,  to 
pay  tjl^e  debts  of  the  testator.  At 
the  time  the  will  was  made  the 
testator  had  no  children  or  other 
descendants;  he  owned,  at  the 
time  of  his  death,  stocks  of  certnin 
railroad  construction  companies. 
Two  of  said  companies  constructed 
railroads,  and  upon  their  sale  re- 
ceived land  grants  in  payment; 
another  received  in  part  payment 
for  a  road  constructed  by  it  a  cer- 
tificate of  indebtedness  secured  by 
a  mortgage.  Held (Bartlett,  J., 
dissenting),  that  dividends  re- 
ceived by  the  executrix  upon  said 
stocks  were,  under  the  circum- 
stances, properly  treated  as  in- 
come; that  the  "intention  of  the 
testator  was  not  to  create  a  techni- 
cal trust,  but  that  his  propertpr 
should  remain  in  specie  for  his 
widow's  benefit,  and  subject  to 
her  uncontrolled  management, 
and  she  was  entitled  to  her  share 
of  whatever  came  into  the  estate 
from  the  property  in  the  form  in 
which  he  left  it.  Id. 

4.  The  will  of  C.  directed  his  ex- 
ecutors to  divide  one-half  of  his 
estate  into  as  many  e^ual  shares 
as  he  should  leave  children  him 
surviving,  to  collect  the  interest 
on  each  share  and  apply  the  same, 
or  so  much  thereof  "as  they  might 
deem  necessary,  to  the  use  of  the 
child  for  whom  the  share  was  in- 
tended, and  to  accumulate  the  re- 
mainder until  said  child  should 
become  of  age  or  sooner  die,  and 
upon  the  coming  of  age  to  pay 
over  to  him  or  her  the  accumula- 
tions, and  thereafter  to  appfy  the 
whole  interest  and  income  to  the 
use  of  said  beneficiary  during  life; 
upon  the  death  of  a  child  before 
or  after  coming  of  age  to  transfer 
the  share  to  his  or  her  children, 
and  in  case  of  the  death  of  a  child 
leaving  no  issue  to  transfer  the 
share  to  the  testator's  surviving 
issue.  In  an  action  brought  by 
the  executors  for  a  judicial  settle- 
ment of  their  accounts,  it  appeared 
that  the  testator  left  two  children, 
both  infants,  one  of  whom  died 
under  age,  intestate  and  unmar- 
ried. There  had  been  a  large 
accumulation  of  interest  upon  the 
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share  of  the  child  so  dying. 

Lof  the  child 


that  until  the  death 
the  entire  interest  of  her  share 
vested  at  once  when  paid  in,  and 
only  the  time  of  payment  over,  or 
enjoyment,  was  postponed  until 
majority;  and  so,  that  the  admin- 
istratrix of  the  deceased  child  was 
entitled  to  the  accumulation. 
Smith  V.  Parsons.  116 

5.  It  seems,  that  mere  silence  upon 
the  part  of  an  executor,  to  whom 
a  claim  against  the  estate  he  repre- 
sents has  been  presented,  may  not 
be  regarded  as  an  admission  of  the 
claim,  and  so  relieve  the  claimant 
from  establishing  it  in  the  usual 
way,  or  put  upon  the  estate  the 
burden  of  affirmatively  establish- 
ing mistake  or  error.  Schutz  v. 
mreite.  137 

6.  An  executor  can  neither  by  his 
promise  or  acknowledgment,  oral 
or  written,  revive  a  debt  against 
the  estate  of  his  testator  barred 
by  the  Statute  of  Limitations.  Id. 

7.  An  acknowledgement  of  a  debt  by 
an  executor  will  not,  in  the  ab- 
sence of  an  express  promise  to 
pay,  take  the  case  out  of  the 
statute.  Id. 

8.  The  complaint  in  an  action  against 
an  executor  alleged,  in  substance, 
that  plaintiff  presented  a  dulv 
verified  claim,  which  was  set  fortli 
in  full,  against  the  decedent's  es- 
tate, to  defendant,  who  acknowl- 
edged its  receipt,  and  although  he 
has  had  a  reasonable  opportunity 
to  examine  into  its  validity  and 
fairness  he  has  not  disputed  or  re- 
jected the  same,  but  refuses  to 
pay  it.  The  claim  on  its  face,  in 
connection  with  other  facts  averred 
in  the  complaint,  showed  pre- 
sumptively that  a  part  at  least  was 
barred  b}*^  the  Statute  of  Limita- 
tions at  the  time  of  the  death  of 
the  testatrix.  Upon  demurrer  to 
the  complaint,  lield,  that  it  did  not 
state  a  cause  of  action.  Id. 

9.  By  the  will  of  B.  the  executors 
were  empowered  to  sell  any  and 
all  of  his  real  estate  when  in  their 
judgment  they  might  deem  it  for 
the  best  interests  of  the  estate. 
The  executors  sold  the  real  estate; 
they  paid,  in  discharge  of  the  tes- 


tator's debts,  a  sum  in  excess  of 
that  realized  from  the  personalty. 
In  proceedings  for  a  final  account- 
ing by  the  executors,  lield,  that  be- 
fore distributing  the  proceeds  of 
the  sale  among  the  residuary  de- 
visees, they  were  entitled  to  reim- 
burse themselves  therefrom  for 
the  sum  so  paid  in  excess  of  the 
personalty,  and  were  entitled  to  a 
credit  for  that  sum,  and  this,  with- 
out regard  to  the  question  as  to 
whether  the  power  of  sale  was 
given  for  the  purpose  of  paying 


debts.     Li  re  Bolton, 
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10.  McC.  died  leaving  a  widow  and 
four  children,  who  were  minors, 
him  surviving.  By  his  "will  he 
gave  to  a  son,  the  oldest  child, 
one-fourth  of  all  his  residuary 
estate  after  payment  of  debts,  and 
after  deducting  the  widow's 
dower  right,  the  same  to  be  paid 
to  him  in  cash  on  his  becoming  of 
age.  The  residue  was  given  to 
the  widow  for  life,  the  remainder 
to  the  three  younger  children. 
The  widow  was  appointed  execu- 
trix with  power  to  sell  or  mort- 
gage any  part  of  the  estate  '*  for 
the  purpose  of  carrying  out  the 
provisions  "  of  the  will  or  when- 
ever in  her  judgment  it  might  be 
for  the  best  interest  of  the  estate, 
**  applying  the  proceeds  to  the 
benefit  cf  *  *  *  said  estate." 
The  real  estate  was  all  incum- 
bered. The  widow,  acting  under 
the  power  of  sale,  sold  a  lot  to  D. 
for  $9,000,  receiving  $3,000  in 
cash  and  D.'s  bond  for  the  balance, 
secured  by  mortgage  on  the  prem- 
ises. The  money  was  used  in 
paying  incumbrances  on  the  real 
estate.  Subsequently,  under  an 
arrangement  between  the  widow 
and  D..  the  latter  deeded  back  the 
lot;  his  mortgage  thereon  was 
canceled  and  the  widow  executed 
a  mortgage  thereon  to  secure  a 
loan  maoe  to  pay  the  son  his 
share,  he  having  come  of  age.  To 
secure  D.  the  $6,000  paid  by  him, 
the  widow  executed  her  bond  and 
to  secure  it  a  mortgage,  as  execu- 
trix, on  another  lof,  which  recited 
the  power  in  the  will,  and  that  the 
bond  was  executed  by  her,  as. 
executrix,  under  the  power. 
This  mortgage  was  foreclosed  and 
the  purchaser  on  foreclosure  sjdo 
refused  to  complete  the  purchase. 


438 


INDEX. 


Sower  to  determine  it  upon  affl- 
avits,  where  a  large  amount  is 
involved  and  the  conflict  is  sharp, 
the  question  should  be  detennined 
upon  common-law  evidence.     Id. 

5.  Under  the  provision  of  the  act 
of  18£4,  Amending  the  Election 
Law  (§  87,  chap.  275,  Laws  of 
1894),  which  authorizes  the  can- 
cellation of  names  on  registry 
lists,  a  judge  at  Chambers  has  the 
right  to  strike  from  a  registry  list 
the  name  of  a  person  not  qualified 
as  a  voter  in  the  election  district, 
or  who  cannctt  become  so  qualified 
before  the  election,  Iti  re  Good- 
man. 284 

6.  It  seems,  however,  the  provision 
does  not  apply  to  a  case  of  doubt, 
where  there  is  a  dispute  about 
the  facts,  or  ground  for  differing 
inferences,  but  only  where  the 
facts  show  affirmatively  that  the 
person  is  not  and  cannot  become 
qualified.  Id. 

7.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1328)  pro- 
viding that  "when  a  final  judg- 
ment or  order  is  reversed  on  ap- 
peal  the  appellate  court  or   the 
General  Term  of  the  same  court,  ' 
as  the  case  may  be,  may  compel  ! 
restitution    of     property,"     etc., 
when  a    judgment  of    the    City , 
Court  of  JScw  York  has  been  af- 1 
firmed  by  the   General   Term  of 
that  court,  but  subsecjueutly  re-  i 
versed  by  the   General  Term   of 
the  Court  of  Common  Pleas  and 
the  case  remitted  to  the  City  Court 
for  a  new  trial,  and  when  pending 
the  appeals  the  property  of  the 
judgment  debtor  has  been  sold  on 
execution,    a  motion  for  restitu- 
tion may  properly  be  made  nt  the 
General  Term  of  the  City  Court. 
Carlson  v.  Winterson.  345 

See  SUHROGATES'  CoURTS. 


CRIMINAL  LAW. 

1.  An  appeal  direct  to  the  United 
States  Supreme  Court  is  not  au- 
thorized either  by  the  United 
States  Revised  Statutes  or  the  act 
of  Congress  of  1891  (Chap.  517. 
Laws  of  1891).  creating  Circuit 
Courts  of  Appeal,  from  a  decision 
of  a  judge  of  a  District  Court  at 


Chambers,  denying  an  application 
for  a  writ  of  habeas  corpus.  In  re 
Bucfianan.  264 

2.  Such  an  appeal,  therefore,  does 
not  operate  as  a  stay,  and  where 
the  writ  was  applied  for  in  case  of 
one  imprisoned  under  judgment 
of  a  state  court  finding  him  guilty 
of  murder  and  sentencing  him  to 
death,  it  furnishes  no  reason  for 
delaying  the  execution  of  the 
sentence.  Id, 

3.  It  seems,  it  was  not  the  purpose 
of  the  fourteenth  amendment  to 
the  United  States  Constitution,  de- 
claring that  no  state  shall  "  deprive 
any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law," 
to  interf ( re  with  the  ordinary  ad- 
ministration of  justice  by  the 
courts  of  a  state,  or  to  affect  the 
final  and  ultimate  jurisdiction  of 
those  courts  over  crimes  and  of- 
fenses, defined  and  declared  by  its 
laws  and  committed  within  its 
territorial  jurisdiction.  Id. 

4.  It  teems,  also,  that  while  in  case  of 
accusation  of  crime  the  accused  is 
entitled  to  an  inquiry,  a  hearing 
and  a  judgment  before  he  can  be 
deprived  by  fientence  of  his  liberty 
or  life,  within  these  limitations 
what  constitutes  "due  process  of 
law "  is  to  be  determined  by  the 
state  in  every  case  where  it  can 
exercise  rightful  authorit}',  and 
sj\id  amendment  confers  no  juris- 
diction upon  the  Federal  courts  to 
supervise  the  administration  by 
state  tribunals  of  the  criminal  law 
of  the  state,  to  correct  errors  com- 
mitted on  trial,  or  to  modify  or 
change  their  judgments.  Id. 

5.  A  reprieve  to  a  day  certain 
granted  by  the  governor  in  a  capi- 
tal case,  which  day  is  beyond  the 
week  in  which,  by  order  of  the 
court,  the  execution  was  to  take 
place,  does  not  render  it  necessary 
to  have  the  prisoner  brought  be- 
fore the  court  to  have  the  time  of 
execution  again  fixed,  but  author- 
izes the  execution  of  the  sentence 
on  the  day  on  which  the  reprieve 
terminates.  Id. 

6.  The  distinction  between  a  re- 
prieve and  a  suspension  of  sen- 
tence pointed  out.  Id 
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did  not  drop  upon  the  platform, 
but  upon  the  stanchions  or  chute; 
that  the  jury  properly  found  de- 
fendant guilty  of  negligence  in 
leaving  the  stanchions  and  chute 
in  the  condition  they  were  and  the 
area  but  partially  covered  by  the 
narrow  platform;  and  so,  that  it 
had  failed  to  furnish  a  proper  fire 
escape  within  the  meaning  of  the 
statute.  Johnson  v.  8,  (t.  dt  L. 
Co.  152 


FALSE  REPRESENTATIONS. 
See  Sales. 


FERRIES. 

1.  In  1867  defendant  granted  to  plain- 
tiff the  right  to  operate  a  ferry, 
and  executed  to  it  a  lease  of  cer- 
tain slips  and  bulkheads  for  the 
term  of  ten  years,  by  the  terms  of 
which  plaintiff  was  to  erect  the 
necessary  ferry  fixtures  and  to 
yield  them  up  to  defendant  at  the 
end  of  the  term,  subject,  however, 
to  the  right  reserved  to  such  a 
lessee  by  the  provision  of  the  city 
charter  of  1857  (§  41,  chap.  446, 
Laws  of  1857),  requiring  all  per- 
sons acquiring  any  ferry  lease  to 
purchase  at  a  fair  valuation  the 
boats,  buildings  and  other  prop- 
erty of  a  former  lessee  necessary 
for  the  purposes  of  such  ferry 
grant.  Subsequently,  by  agree- 
ment between  the  parties,  plaintiff 
surrendered  the  premises  covered 
by  the  lease  and  accepted  in  lieu 
thereof  a  lease  of  other  premises 
for  the  balance  of  the  original 
t«rm;  in  and  by  which  defendant 
covenanted  that  in  case  a  new  lease 
should  not  be  granted  to  plaintiff, 
defendant  would  pay  for  the  build- 
ings and  ferry  fixtures  erected  by 
plaintiff  on  the  demised  premises, 
**in  the  manner  provided  for  in 
and  by  the  said  first-mentioned 
recited  indenture  or  lease."  At 
the  termination  of  this  lease  plain- 
tiff demanded  a  renewal  at  the 
same  rental,  which  defendant  re- 
fused, and  a  lease  was  executed  to 
another  ferry  company  at  an  in- 
creased rental.  In  an  action  upon 
said  covenant  to  recover  the  value 
of  the  buildings  and  ferry  fixtures 
erected  by  plaintiff,  hdd,  that  the 


rights  of  the  parties  were  not 
affected  by  the  revised  charter  of 
1870  (Chap.  137,  Laws  of  1870). 
and  that  defendant  was  under  no 
obligation  to  renew  the  lease  at 
the  same  rental  as  provided  for  by 
the  old  lease.  N.  Y,  d>  B.  F,  Co, 
V.  Mayor,  etc.,  N,  T.  145 

2.  It  appeared  that  the  ferry  com- 
pany to  whom  the  new  lease  was 
executed  was  organized  by  plain- 
tiff's officers  for  its  benefit  and 
that  of  its  stockholders.  Held, 
that  in  effect  the  new  lease  was 
issued  to  plaintiff,  it  having  be- 
come its  own  successor  under  a 
new  name;  and  so  it  had  no  cause 
of  action.  Id, 

FINDINGS. 

1.  After  entry  of  judgment  in  an 
equity  action  on  findings  of  fact 
and  conclusions  of  law,  the  Special 
Term,  which  tried  the  action,  has 
no  power  on  motion  for  a  re-set- 
tlement of  the  findings  and  con- 
clusions to  make  amendments 
therein,  altering  the  decision  on 
the  merits  and  changing  the  sub- 
stantial rights  of  the  parties. 
Heath  v.  N.  Y.  B.  L.  B.  Co.     260 

2.  The  authority  given  to  the  court 
by  the  Code  of  Civil  Procedure 
(§  723)  to  make  amendments  is 
confined  to  such  as  do  not  affect 
the  substantial  rights  of  the  par- 
ties. Id, 

FIRE  DEPARTMENT. 

Chapter  710,  Laws  of  1892,  which 
authorizes  the  board  of  fire  com- 
missioners, with  the  approval  of 
the  board  of  estimate  and  appor- 
tionment, in  all  cities,  the  popula- 
tion of  which,  according  to  the  last 
census,  exceeds  nine  hundred 
thousand,  to  fix  the  salaries  of  the 
members  of  the  fire  depurtment, 
modifies  the  charter  of  the  city  of 
Brooklyn  (§  6,  tit.  13,  chap.  683, 
Laws  of  1888),  relating  to  the 
compensation  of  ofllcers  of  its  fire 
department,  and  it  is  the  duty  of 
the  fire  commissioner  of  that  city 
to  fix  the  salaries  referred  to,  as 
provided  in  said  act.  In  re  People 
ex  rel.  Bobson.  857 
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FIRES. 

In  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff, 
an  employee  of  defendant,  alleged 
to  have  been  caused  by  its  negli- 
gent omission  to  construct  a  fire 
escape  sufficient  to  meet  the  re- 
quirements of  the  act  directing 
the  construction  of  tire  escapes  on 
the  outside  of  factories  like  that  1 
of  the  defendant  (Chap.  409,  Laws  j 
of  1886,  as  amended  by  chap.  462,  i 
Laws  of  1887),  these  facts  ap- 
peared: There  was  a  door  in  the 
rear  of  the  factory  opening  on  the 
first  floor;  this  was  three  feet  above 
the  court  yard,  and  beneath  this 
was  an  area  giving  access  to  the 
basement.  To  reach  this  door 
three  steps  leading  to  a  platform 
in  front  of  the  door  had  originally 
been  erected  over  the  area,  form- 
ing a  covering  to  it.  The  platform 
and  steps  were  supported  by  iron 
stanchions.  There  was  a  fire  es- 
cape ladder  directly  over  the  plat- 
form, its  lowest  round  ten  feet 
above  it.  Prior  to  the  fire  this 
entrance  to  the  factory  had  been 
closed  and  the  steps  leading  to  the 
platform;  also,  as  plaintiff's  evi- 
dence tended  to  show^,  one  plank 
of  the  platform  had  been  removed 
for  the  purpose  cf  putting  in  a 
chute  running  from  the  court  yard 
to  the  bottom  of  the  area,  leaving 
the  iron  stanchions  exposed  and  so 
much  of  the  area  uncovered.  The 
evidence  authorized  a  finding  that 
the  portion  of  the  platform  left 
was  so  narrow  as  to  render  it  im- 
possible for  a  person  dropping 
vertically  from  the  ladder  to  land 
upon  it.  The  factory  caught  fire, 
and  plaintiff,  to  escape  from  the 
burmng  building.  went«down  the 
ladder,  and  when  his  feet  were  on 
the  bottom  round,  became  uncon- 
scious and  dropped  therefrom. 
When  he  recovered  consciousness 
he  found  himself  lying  across  the 
chute.  The  court  charged  that  if 
plaintiff  dropped  upon  the  plat- 
form and  was  there  injured  he 
could  not  recover.  Held,  that  the 
evidence  justified  a  finding  that 
plaintiff  did  not  drop  upon  the 
platform,  but  upon  the  stanchions 
or  chute;  that  the  jury  properly 
found  defendant  guilty  of  negli- 
gence in  leaving  the  *  stanchions 
and  chute  in  the  condition  they 


were  and  the  area  but  partially 
covered  by  the  narrow  platform; 
and  so,  that  it  had  failed  to  furnish 
a  proper  fire  escape  within  the 
meaning  of  the  statute.  Johnwn 
V.  S.  G.  d  L.  Co,  152 


FORECLOSLT^E. 

In  October,  1870,  H.  was  the 
owner  of  a  tract  of  land  subject 
to  a  purchase-money  mortgage;  he 
conveyed  a  portion  thereof  to  a 
seminary,  and  C. ,  the  mortgagee, 
before  the  conveyance,  executed 
to  H.  a  release,  absolute  in  its 
terms,  of  that  portion  from  the 
lien  of  the  mortgage.  The  deed 
of  II.  stated  that  the  land  was 
granted  on  the  condition  that  it 
should  be  kept  and  used  as  a  theo- 
logical semmary ;  the  grantee 
covenanted  that  it  would,  within 
five  years,  erect  buildings  on  the 
premises  for  that  purpose,  and, 
in  case  of  default,  would,  upon 
request,  re-convey  to  H.  In 
April,  1871,  H.,  his  wife  and  C. 
entered  into  a  contract  by  which 
it  was  agreed  that  the  land  con- 
veyed by  said  mortgage,  except 
that  portion  to  which  the  semi- 
nary "may  retain  title,"  and  also 
other  lands  owned  by  H.  and  wife, 
should  be  sold  off  in  lots  and  the 
purchase  money  divided  between 
the  parties  in  specified  propor- 
tions. In  June,  1871,  11.  con- 
veyed certain  other  portions  of 
the  tract  to  W.,  which  was  also 
released  by  C.  from  the  purchase- 
money  mortgage.  In  May,  1873, 
the  seminary  re-conveyed  to  H. 
the  land  so  conveyed  to  it  by  him, 
and  in  June,  1879,  W.  re-conveyed 
to  H.  the  portion  so  conveyed  to 
him.  Ther(»fter  H.  and  wife 
executed  to  M.,  the  original  plain- 
tiff herein,  two  mortgages  on  the 
portions, so  re- conveyed  to  him  by 
the  seminary  and  W.  In  an  ac- 
tion to  foreclose  said  mortgages 
defendants  claimed  that  by  reason 
of  the  covenant  for  re-conveyance 
in  the  deed  to  the  seminary  the 
land  conveyed,  upon  being  re- 
conveyed  to  H.,  became  subject 
to  the  agreement  and  subject  to 
be  sold  under  its  provisions,  and 
although  M.  had  no  actual  notice 
of  tiie  agreement  that  the  record 
thereof  was   constructive  notice; 
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and  so,  that  she  took  her  mortgage 
subject  to  the  rights  of  third 
parties  provided  for  in  the  agree- 
ment. Held,  untenable.  OUphant 
V.  Bums.  218 

2.  In  July,  1880,  an  action  was 
brought  by  the  executors  of  C. 
against  H.  and  others  to  enforce 
specific  performance  of  the  said 
agreement.  The  complaint,  in 
describing  the  property  to  be 
affected,  excluded  the  parcels  sold 
to  the  seminary  and  to  W.  M. 
was  made  one  of  the  defendants. 
She  appeared  and  set  up  the  re- 
leases, and  thereupon,  by  consent, 
the  complaint  was  dismissed  as  to 
her.  The  judgment  therein,  to 
which  none  of  the  remaining  de- 
fendants appeared  to  have  raised 
any  objection,  directed  the  sale  of 
the  seminary  parcel  with  the  land 
described  in  the  complaint.  After 
the  commencement  of  the  action, 
but  before  entry  of  judgment 
therein,  one  of  plaintiffs'  mort- 
gages was  executed.  Held,  that 
the  lis  pe7iden«  in  that  action  was 
no  notice  to  M.,  as  the  complaint 
excluded  the  seminary  parcel,  and 
any  agreement  between  third 
parties  to  include  it  therein  and  in 
the  judgment  was  ineffectu*U  to 
affect  her  rights  under  her  mort- 
gage, and,  therefore,  so  far  as  she 
was  concerned,  there  was  a  legal 
unincumbered  title  in  H.  at  the 
time  he  executed  the  mortgages  in 
question.  Id. 

8.  Also,  held,  that  it  was  not  neces- 
sary for  the  complaint  to  allege  or 
for  plaintiff  to  prove  as  part  of 
her  case  that  the  mortgages  were 
given  for  value;  that  while  it 
might  have  been  her  duty  to  do 
this,  after  proof  of  the  agreement 
by  defendant,  no  objection  having 
been  taken  on  the  trial  because  of 
failure  to  make  this  proof,  the 
question  could  not  be  presented 
on  appeal.  Id. 

4.  Pursuant  to  the  judgment  in  the 
action  for  specific  performance  the 
seminary  tract  was  sold  to  defend- 
ant B.  By  the  judgment  the 
referee  appointed  to  sell  was 
directed  to  pay  all  liens  for  taxes 
or  assessments.  Upon  petition  of 
the  referee,  and  after  hearing  and 
upon  request  of  B.  and  other  pur- 
chasers, but  without  notice  to  the 
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SUintiff  in  that  action  or  to  H.  or 
[.,  an  order  was  made  directing 
the  referee  to  pay  out  of  the  pur- 
chase moneys  a  sum  which  had 
been  agreed  upon  between  the 
purchasers  and  the  town  for  taxes 
on  the  property  included  in  the 
judgment,  and  also  upon  that  con- 
veyed by  H.  to  W.  and  re-con- 
veyed by  him  to  H.  By  the  order 
the  purchasers,  on  proof  of  pay- 
ment of  the  taxes,  were  allowed 
to  retain  the  tax  leases,  certificates 
and  assignments  to  them  by  the 
town,  for  the  protection  of  their 
title.  Upon  the  trial  of  this  action 
B.  claimed  title  and  possession 
under  the  tax  leases;  that  their 
validity  could  not  be  determined 
in  this  action,  and  that  the  same 
were  paramount  to  the  mort^ges. 
Held,  untenable;  that  while  it  was 
to  be  presumed  that  the  seminary 
parcel  was  inserted  in  the  judg- 
ment and  sold  with  the  consent  of 
the  parties  to  the  action,  the 
premises  were  in  law  sold  subject 
to  M.'s  mortgages,  and  the  duty 
of  paying  the  taxes  rested  upon 
the  mortgagor,  which  duty  was 
discharged  by  the  payment  out  of 
the  proceeds  of  sale;  and  so,  al- 
though by  the  order  the  purchas- 
ers were  allowed  to  take  assign- 
ments, this  did  not  alter  the 
character  of  the  payment,  and  the 
taxes  and  tax  titles  were  thereby 
extinguished.  Id, 

i.  Subsequent  to  the  re-conveyance 
to  H.  of  the  lots  conveyed  by  him 
to  W.,  H.  conveyed  them  to  an- 
other, and  on  the  same  day  the 
grantee  conveyed  them  to  the  wife 
of  H.,  in  whose  name  the  title 
stood  when  the  second  niorteage 
to  M.  was  executed;  she  died  in- 
testate, and  through  conveyances 
from  her  husband  and  heirs  S.  W. 
P.  acquired  title;  he,  after  the 
payment  of  the  taxes  as  above 
stated,  conveyed  the  premises  to 
his  son,  defendant  C.  W.  P., 
"subject  to  all  liens  and  incum- 
brances." S.  W.  P.  purchased 
certain  lots  at  the  referee's  sale 
and  joined  with  B.  in  the  request 
for  the  order  as  to  payment  of 
taxes.  Held,  that  while,  if  S.  W. 
P.  had  taken  possession  under  his 
tax  title,  he  might  have  set  up 
such  title  and  claimed  it  para- 
mount to  the  mortgages,  and  while 
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the  validity  of  the  claim  could  not 
have  been  litigated  iu  Ihe  fore- 
closure suit,  yet,  as  8.  W.  P.  had 
conveyed  the  premises  subject  to 
all  liens  and  incumDrances,  it  was 
competent  for  plaintiff  to  show 
that  the  tax  title  had  been  extin- 
guished, and  this  having  been 
proved,  the  mortgages  were  ex- 
isting liens,  and  the  title  of  the 
grantee  C.  W.  P.  was  subject  to 
them;  that  while  the  premises 
were  not  included  :n  the  judg- 
ment in  the  specific  performance 
suit,  yet,  as  part  of  the  proceeds 
of  the  sales  therein,  which  were 
in  fact  moneys  of  the  mortgagor, 
were  applied  in  payment  or  such 
taxes  at  the  request  of  S.  W.  P.. 
he  could  not  claim  that  the  payment 
was  made  by  himself;  and  so,  that 
the  tax  title  was  preserved.        Id. 

6.  Also  held,  that  the  report  of  the 
referee,  in  which  he  sttited  the 
payment  by  him  of  the  taxes, 
pursuant  to  the  order,  was  com- 
petent evidence  and  sufficient,  in 
the  absence  of  any  proof  to  the 
contrary,  to  show  the  payment 
even  as  against  the  said  purchasers 
B.  and  S.  W.  P.  Id. 

7.  The  lots  purchased  by  S.  W.  P. 
at  such  referee's  sale  were  also  in- 
cluded in  the  conveyance  by  IT.  to 
W.,  and  were  re-conveyed  with 
the  other  land  by  the  latter  to  the 
former,  and  were  included  in 
plaintiff's  mortgages.  They  were 
never  released  from  the  purchase- 
money  mortgage,  and  were  in- 
cluded in  the  agreement.  They 
were  directed  to  be  sold  by  the 
judgment  in  this  action  subject  to 
said  mortgage.  Held^  that  as  to 
these  lots  also  it  was  incompetent 
for  the  purchaser  to  use  the  money 
of  the  mortgagor  for  the  purpose  of 
purchasing  the  tax  title  and  setting 
It  up  as  paramount  to  plaintiff's 
mortgages;  and  that  the  provision 
in  the  judgment  as  to  their  Siile 
was  proper.  Id. 

8.  McC.  died  leaving  a  widow  and 
four  children,  who  were  minors, 
him  surviving.  By  his  will  he 
gave  to  a  son,  the  oldest  child, 
one -fourth  of  all  his  residuary  es- 
tate after  payment  of  debts,  and 
after  deducting  the  widow's  (lower 
right,  the  game  to  be  paid  to  him 
in  cash  on  his  becoming  cf  age. 


The  residue  was  given  to  the 
widow  for  life,  the  remainder  to 
the  three  younger  children.  The 
widow  was  appointed  executrix 
with  power  to  sell  or  mortgage 
any  part  of  the  estate  "for  the 
purpose  of  carrying  out  the  pro- 
visions "  of  the  will  or  whenever 
in  her  jud^rment  it  might  be  for 
the  best  interest  of  the  estate, 
' '  applying  the  proceeds  to  the  ben- 
efit of  *  *  »  said  estate."  The 
real  estate  was  all  incumbered. 
The  willow,  acting  under  the 
power  of  sale,  sold  a  lot  to  D.  for 
$9,000,  receiving  $6,000  in  cash 
and  D.'s  bond  for  the  balance,  se- 
cured by  mortgage  on  the  prem- 
ises. Tlie  money  was  used  in 
paying  incumbrances  on  the  real 
estate.  Subsequently,  under  an 
arrangement  between  the  widow 
and  1).,  the  latter  deeded  back  the 
lot;  his  mortgage  thereon  was  can- 
celed and  the  widow  executed  a 
mortgage  thereon  to  secure  a  lojin 
made  to  pay  the  son  his  share,  he 
having  come  of  age.  To  secure 
D.  the  $0,000  paid  by  him,  the 
widow  executed  her  bond  and  to 
secure  it  a  mortgage,  as  executrix, 
on  another  lot,  which  recited  the 
power  in  the  will,  and  that  the 
bond  was  executed  by  her,  as  ex- 
ecutrix, under  the  power.  This 
mortgage  was  foreclosed  and  the 
purchaser  on  foreclosure  sale  re- 
fused to  complete  the  purchase, 
claiming  the  title  to  be  defective, 
on  the  ground  that  the  bond  was 
not  signed  by  the  executrix  in  her 
official  capacit\\  Held,  untenable. 
Roarty  v.  McDermoU.  296 

9.  The  widow,  as  executrix  and  in- 
dividually, and  the  three  infant 
children  were  made  parties  to  the 
foreclosure  suit,  and  the  latter 
appeared  by  guardian.  The  com- 
plaint set  forth  the  power  of  sale 
and  alleged  that  the  mortgage  was 
executed  in  pursuance  of  the 
power.  Held,  that  the  judgment 
was  conclusive  as  against  all  the 
defendants  in  that  action,  that  the 
mortgage  was  executed  under  and 
pursuant  to  the  power  and  that  it 
was  a  valid  lien.  Id, 


FOREIGN  CORPORATIONS. 

1 .  It  seems,  that  under  the  provision 
of  the  Code  of  Civil  Procedure  in 
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regard  to  the  service  of  summons 
upon  a  foreign  corporation  which 
authorizes  the  service  by  delivery 
of  a  copy  to  '*a  managing  agent" 
of  the  corporation  vrithin  the  state, 
it  is  not  necessary  that  the  office  of 
the  person  to  whom  the  copy  is 
delivered  should  be  precisely  de- 
scribed as  "  managing  agent,"  but 
it  was  intended  tnat  any  person 
holding  some  responsible  and  rep- 
resentative relation  to  the  com- 
pany, such  as  the  term  ' '  manag- 
ing agent"  would  include,  might 
be  served.     Coler  v.  P.  Br.  Co,  281 

L  In  an  action  against  a  foreign 
corporation  a  copy  of  the  sum- 
mons was  delivered  in  this  state  to 
C.,who  the  plaintiff  claimed  was 
a  managing  agent  of  defendant. 
Upon  a  motion  to  set  aside  the 
service  the  moving  affidavits  al- 
leged that  C.  is  not  and  was  not 
at  the  time  of  the  service  defend- 
ant's managing  agent  in  any  sense, 
but  was  its  "representative"  in 
the  city  of  Chicago,  where  he  re- 
sided, and  was  only  temporarily 
visiting  in  the  city  of  New  York, 
when  served.  The  opposing  affi- 
davits were  to  the  effect  that  C. 
was  in  New  York  at  the  time, 
upon  business  connected  with  the 
company;  that  he  stated  that  he 
represented  it,  and  that  his  name 
appeared  in  the  Chicago  city 
directory  as  "manager"  of  the 
company.  Held,  that  sufficient 
was  not  shown  to  establish  that 
C.  was  managing  agent  of  defend- 
ant within  the  meaning  of  said 
provision;  and  so,  that  there  was  no 
valid  service  of  the  summons.    Id. 


FOR>IER  ADJUDICATION. 

The  question  of  res  adjudicata, 
estoppel  or  a  bar,  by  reason  of  a 
former  judgment,  cannot  be  dis- 
posed of  on  the  judgment  alone, 
but  is  to  be  determined  by 
the  judgment  roll.  Converse  v. 
Sickles.  200 

FRAUD. 

I.  Where  a  sale  of  goods  on  credit 
has  been  induced  oy  fraud  on  the 
part  of  the  purchaser,  the  vendor 
may,  on  discovery  of  the  fraud, 
disaffirm  the  sale  and  follow  the 


proceeds  of  the  goods  in  the  hands 
of  a  sheriff,  who  has  levied  upon 
and  sold  them  by  virtue  of  an  exe- 
cution against  the  purchaser.  Con- 
verse V.  Sickles.  200 

2.  Defendant,  a  sheriff,  under  exe- 
cutions against  F.  R.  &  Co.,  levied 
upon  certain  goods  which  had 
been  sold  on  credit  by  plaintiff  to 
that  Arm.  Plaintiff,  claiming  that 
the  sale  was  induced  by  fraud, 
disaffirmed  the  sale,  and  brought 
an  action  of  replevin  to  recover 
the  goods.  On  trial  of  said  ac- 
tion plaintiffs'  counsel,  in  his  opea 
ing,  stated  that  he  was  unable  to 
show  that  a  demand  upon  defend- 
ant for  a  return  of  the  goods  was 
made  and  refused,  and  conceded 
that  the  goods  had  been  taken  by 
plaintiffs  and  disposed  of.  There- 
upon, on  motion  of  defendant's 
counsel,  a  verdict  was  rendered 
for  defendant  for  a  return  of  the 
goods,  and  assessing  their  value 
at  a  sum  agreed  upon.  Judgment 
was  entered  and  plaintiffs  paid 
the  amount  thereof,  but  served  on 
defendant  a  demand  in  writing 
for  a  return  of  the  money,  which 
they  claimed  as  the  proceedia  of 
goods  obtained  from  them  by 
fraud.  On  refusal  to  return,  this 
action  was  brought,  plaintiffs 
claiming  to  charge  defendant  as 
trustee  for  the  proceeds  of  their 
goods  in  his  hands,  and  asking  for 
an  accounting  and  payment  over 
of  such  proceeds.  Hdd^  that  the 
judgment  in  the  replevin  suit  was 
not  conclusive  against  plaintiffs, 
either  as  res  adjudicata,  estoppel 
or  a  bar;  that  the  decision  was  in 
effect  simply  that  the  action  was 
prematurely  brought,  and  there 
was  no  adjudication  on  the  merits. 

Id. 

3.  Also,  held,  that  it  was  immaterial 
that  the  moneys  paid  over  to  the 
sheriff  were  not  the  identical 
moneys  received  by  plaintiffs  for 
the  goods;  that  as  they  were  paid 
over  as  the  proceeds  they  were 
to  be  so  regarded.  Id. 

FRAUDULENT  CONVEY- 
ANCES. 

1.  The  Arm  of  F.  Bros.  &  Co.  being 
indebted  to  certain  banks  on  prom- 
issory  notes   not   yet   due,    and 
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beine  in  financial  trouble,  advised 
the  banks  of  that  fact,  and  en- 
tered into  an  agreement  "with  them, 
in  pursuance  of  which  the  banks 
surrendered  the  notes  and  received 
in  place  thereof  the  firm  notes 
payable  on  demand,  also  an  in- 
strument in  writing,  by  the  terms 
of  which  the  firm  transferred  to 
the  banks  as  security  all  its  stock 
in  trade  and  fixtures,  with  author- 
ity to  hold  and  sell  the  same  and 
apply  the  net  proceeds  to  the  pay- 
ment of  the  notes;  any  surplus  to 
be  paid  over  to  the  firm  or  its  as- 
signs. The  banks  took  immediate 
possession  of  the  property  so  trans- 
ferred, sold  the  same  and  applied 
the  net  proceeds  ratably  to  the 
payment  of  the  notes,  such  pro- 
ceeds not  being  sufilcient  to  pay 
the  whole  indebtedness.  In  an 
action  by  certain  judgment  credit- 
ors of  the  firm  to  set  aside  the 
transfer  as  being  fraudulent  and 
void  against  creditors  these  facts 
appeared:  On  the  next  day  after 
the  transaction  said  firm  executed 
to  other  creditors  various  similar 
transfers  which,  as  a  whole,  cov- 
ered all  the  remaining  property  of 
the  firm.  These  transfers  bore 
the  same  date  as  the  one  in  ques- 
tion. No  general  assignment  for 
the  benefit  of  creditors  was  made 
by  the  firm.  The  trial  court 
found  that  at  the  time  of  the  trans- 
fer and  delivery  of  the  property  to 
the  banks  neither  of  them  had  any 
knowledge  of  any  other  transfer 
or  intended  transfer  by  the  firm, 
and  that  the  transaction  was  with- 
out intent  to  hinder,  defraud  or 
delay  creditors.  Held,  that  the 
complaint  was  properly  dismissed; 
that  so  far  as  the  evidence  dis- 
closed there  was  no  relation  or 
connection  between  the  transac- 
tion with  the  banks  and  those 
with  other  creditors,  and  so  they 
could  not  be  considered  as  one 
and  the  same  transaction,  and 
there  was  no  violation  shown  of 
the  prohibition  of  the  General 
Assignment  Act  (§  30,  chap.  503, 
Laws  of  1887)  prohibiting  prefer- 
eoces  in  such  an  assignment  ex- 
ceeding one-third  of  the  value  of 
the  assigned  estate.  Mauss  v. 
F\ilk,  34 

2.  It  seems,  that  had  there  been  a 
general  assignment  by  the  firm. 


and  the  transaction  with  the  banks 
constituted  an  undue  preference, 
plaintiffs'  action  was  not  the  proper 
remedy;  that  instead  of  an  action 
in  their  own  behalf,  it  should 
have  been  in  behalf  of  all  the 
creditors  excluded  by  the  trans- 
fers from  a  share  in  the  debtors' 
assets,  to  secure  to  them  a  ratable 
distribution  of  two- thirds  thereof. 

Id. 

FREE  PASS. 


GAS  LIGHT  COMPANIES. 

Plaintiff's  complaint  alleged  in  sub- 
stance these  facts:  R.,  plaintiffs 
assignor,  being  the  owner  of  the 
exclusive  right  to  sell  certain  pat- 
ented machines  and  apparatus  for 
electric  lighting,  entered  into  an 
agreement  with  certain  persons 
for  the  organization  of  a  stock 
company  for  the  purpose  of  intro- 
ducing that  method  of  electric 
lighting  in  the  city  of  Rochester. 
The  agreement  provided  that 
forty -eight  per  cent  of  the  capital 
stocK  of  the  corporation  should  be 
transferred  to  R.  in  consideration 
of  his  assignment  to  the  corpora- 
tion of  his  rights  under  the  pat- 
ents for  Monroe  county,  and  also 
forty-eight  per  cent  of  any  in- 
crease of  the  capital  stock.  De- 
fendant, the  B.  E.  L.  Co.,  the 
contemplated  corporation,  was 
thereupon  organized,  and  by  a 
contract  executed  between  it  and 
R.,  the  latter  assigned  to  it  his 
rights  under  the  patents  for 
Monroe  county,  and  it  agreed  that 
in  case  its  capital  stock  should  be 
at  any  time  thereafter  increased 
(save  a  specified  amount  of  in- 
crease which  might  be  issued  and 
sold  for  cash)  forty -eight  per  cect 
of  such  increase  would  be  issued 
and  delivered  to  R.  The  com- 
pany was  prohibited  from  selling 
any  of  its  interests  or  rights  with- 
out the  consent  of  R.,  but  the 
right  of  any  stockholder  to  sell 
his  stock  was  recognized.  Subse- 
quently R.  assigned  all  his  rights 
and  interests  to  plaintiff.  There- 
after a  consolidation  was  pro- 
posed between  said  corporation 
and  three  other  electric  and  gas 
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light  corporations  in  said  city,  but 
was  abandoned  because  plaintiff 
would  not  waive  his  right  to  the 
forty -eight  per  cent  of  increase  of 
stocK;  thereupon  the  three  other 
corporations  consolidated,  and  the 
new  corporation  thus  organized 
purchased  all  the  stock  of  the  B. 
E.  L.  Co.,  giving  in  exchange  for 
each  share  so  purchased  five  shares 
of  its  own  stock,  and  thus  it 
acquired  the  control  and  practical 
ownership  of  all  the  properties  of 
the  B.  E.  L.  Co. ;  the  corporate 
organization  of  the  latter,  how- 
ever, was  kept  up,  although  the 
Sersons  constituting  its  b«ird  of 
irectors  were  also  directors  of 
the  consolidated  corporation. 
Plaintiff  claimed  that  the  new 
corporation  had  thus  **  completely 
absorbed,"  and  was,  to  all  intents 
and  purposes,  the  old  corporation, 
and  that  through  the  process  by 
which  the  capital  stock  of  the 
latter  was  acquired  by  the  former 
there  was  an  increase  of  such 
capital  stock,  and  that  plaintiff 
was  entitled  to  fortv-eight  per 
cent  thereof.  On  aemurrer  to 
the  complaint,  Thdd,  that  the  facts 
alleged  did  not  effect  such  an  in- 
crease of  the  capital  stock  of  the 
B.  £.  L.  Co.  as  entitled  plaintiff 
to  the  specified  percentage 
thereof;  and  so,  that  the  demurrer 
was  properly  sustained.  Einstein 
Y.B.  O,  &E.   Co,  46 


GUARDIAN  AND  WARD. 

1.  L.  died  in  1885,  leaving  defend- 
ant, his  widow,  and  plamtiffs,  his 
three  children,  who  were  all  under 
the  age  of  fourteen,  him  surviv- 
ing. After  such  death  the  widow 
and  children  continued  to  live  in 
the  dwelling  house  of  the  de- 
ceased, she  taking  care  of  the  chil- 
dren and  acting  toward  them  as 
natunil  guardian.  W.  was  ap- 
pointed their  general  guardian 
upon  the  petition  of  defendant; 
this  stated  that  the  infants  resided 
in  the  house  and  that  no  rent  arose 
therefrom.  In  1891  W.  procured 
himself  to  be  appointed  guardian 
ad  litem  for  the  children,  and  as 
such  brought  this  action  to  recover 
for  the  use  and  occupation  of  the 
dwelling  house.  It  appeared  that 
soon  after  the  appointment  of  W. 


as  general  guardian  he  agreed  to 
allow  defendant  |1,000  a  year  for 
the  maintenance  and  clothing  of 
the  children.  No  agreement  was 
made  for  the  payment  of  rent  by 
defendant  and  no  demand  was 
made  therefor,  until  a  few  days 
before  the  commencement  of  the 
action,  and  up  to  that  time  W.  not 
onl^  acquiesced  in  defendants 
residence  in  said  house,  but  con- 
sented to  and  advised  it,  and  de- 
fendant's evidence  showed  and 
the  jury  found  that  it  was  ex- 
pressly agreed  that  no  rent  was  to 
be  charged.  HM,  that  the  action 
was  not  maintainable.  Lamb  v. 
Lamb.  817 

2.  It  seems,  that  so  far  as  the  com- 
plaint should  be  held  to  be  one 
under  the  statute  (1  R.  8.  748, 
§  2)  to  recover  rent  for  the  use  and 
occupation  the  action  could  not 
be  maintained  without  proof  of  an 
agreement,  express  or  implied,  to 
pay  rent.  Id. 


HABEAS  CORPUS. 

1.  Where  a  right  to  restrain  the  citi- 
zen in  his  personal  liberty,  or  to 
interfere  with  his  pursuit  of  a  law- 
ful avocation  is  claimed,  to  sustain 
the  claim  it  must  appear  very 
clearly  not  only  that  the  right  has 
been  conferred  by  law,  but  that 
the  facts  exist  justifying  its  exer- 
cise.   In  re  Smith.  68 

2.  Under  the  provision  of  the  charter 
of  the  city  of  Brooklyn  (S  5,  tit. 
12.  chap.  588,  Laws  of  1888)  mak- 
ing  it  the  duty  of  the  health  com- 
missioner of  that  city  to  take  such 
measures  for  the  preservation  of 
the  public  health  from  impending 
pestilence,  and  under  the  provision 
of  the  •*  Public  Health  Law" 
(§  14.  chap,  661,  Laws  of  1898)  re- 
quiring every  local  board  of  health 
to  "  guard  against  the  introduc- 
tion of  contagious  and  infectious 
diseases,"  and  to  **  require  the 
isolation  of  all  persons  *  *  * 
infected  with  and  exposed  to  such 
disense,"  to  justify  such  isolation 
the  fact  must  exist  that  the  per- 
sons are  infected  with  the  con- 
tagious disease  or  have  been  ex- 
posed to  it.  No  authority  is  given 
by  said  provisions  to  said  health 
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Gommissioner  to  quarantine  any 
person  simply  because  he  refuses 
to  be  vaccinated,  and  to  continue    1. 
him  in  quarantine   until  he  con- 
sents to  such  vaccination.  /<f, 

3.  On  application  for  a  writofhal)eas 
corpus,  the  relators'  petition  al- 
leged that  they  were  imprisoned 
and  restrained  of  their  liberty  at ' 
their  house  in  Brooklyn,  by  the 
order  and  direction  of  the  com- 1 
missioner  of  health;  that  they  had 
been  exposed  to  no  contagion,  and 
were  not  afflicted  with  any  con- 
tagious disease.  In  the  return 
made  by  the  commissioner  to  the 
writ,  he  alleged  that  for  several 
months  smallpox  had  been  epi- 
demic in  the  city;  that,  as  he  was 
informed  and  believes,  before  or- 
dering the  relators  to  be  detained 
in  quarantine,  they  were  engaged 
in  the  prosecution  of  the  express 
delivery  business  in  said  city,  and 
in  its  worst  infected  district;  that 
the  business  includes  the  carrying 
of  household  furniture  and  other 
articles  which  may  come  from  in- 
fected cent  res  and  be  infected  with 
the  germs  of  smallpox;  that  the 
relators  **  were  unusually  exposed 
to  such  contagion,"  and  it  was 
**of  special  importance  that  they 
should  be  vaccinated  at  once,"  and 
that  they  were  detained  in  quaran- 
tine because  of  their  refusal  to  be 
vaccinated.  Ueld,  that  a  demurrer 
to  the  return  was  properly  sus- 
tained; that  said  commissioner  had 
no  jurisdiction  to  make  the  order. 

Id. 

4.  An  appeal  direct  to  the  United 
States  Supreme  Court  is  not  au- 
thorized   either    by    the    United 
States  Revised  Statutes  or  the  act  | 
of  Congress  of  1891  (Chap.  517,  I 
Laws  of   1891),   creating    Circuit  ■ 
Courts  of  Appeal,  from  a  decision    ^' 
of  a  judge  of  a  District  Court  at  I 
Chambers,  denying  an  application  i 
for  a  writ  of  habeas  corpus.     ///  I 
re  Buchanan.  264 

5.  Such  an  appeal,  therefore,  does 
not  opemte  as  a  stav,  and  where 
the  writ  was  applied  for  in  case 
of  one  imprisoned  under  judgment 
of  a  state  court  finding  him  guilty 
of  munler  and  sentencing  him  to 
death,  it  furnishes  no  reason  for 
delaying  the  execution  of  the  sen- 
tence. Id, 


HEALTH. 

Under  the  provisions  of  the  act 
in  relation  to  public  health  (§§  62, 
63.  chap.  661,  Laws  of  1893)  au- 
thorizing the  state  board  of  health 
to  cause  to  be  killed  any  animal 
affected  with  tuberculosis,  and 
directing  the  payment  to  the 
owner  of  "the  actual  value  at 
the  lime  of  destruction  of  any 
animal'  so  killed,  to  be  deter- 
mined by  the  Board  of  Claims,  the 
owner  is  not  entitled  to  the  value 
of  the  animal  considered  as  sound 
and  unaffected  by  disease,  but  sim- 
ply its  actual  value  in  its  diseased 
condition.     Tappen  v.  State.       44 

Under  the  provision  of  the  charter 
of  the  city  of  Brooklyn  (§  5,  tit. 
12,  chap.  583,  Laws  of  1888)  mak- 
in|^  it  the  duty  of  the  health  com* 
missioner  of  that  city  to  take  such 
measures  for  the  preservation  of 
the  public  health  from  impending 
pestilence,  and  under  the  pro- 
visions of  the  "Public  Health 
Law"  (§  14,  chap.  661,  Laws  of 
1893)  requiring  every  local  board 
of  health  to  *' guard  a^inst  the 
introduction  of  contagious  and 
infectious  diseases,"  and  to  "re- 
quire the  isolation  of  all  persons 
*  *  *  infected  with  and  ex- 
posed to  such  disease,"  to  justify 
such  isolation  the  .fact  must  exist 
that  the  persons  are  infected  with 
the  contagious  disease  or  have 
been  expose<l  to  it.  No  authority 
is  pven  by  said  provisions  to  said 
health  commissioner  to  quarantine 
any  person  simply  because  he  re- 
fuses to  be  vaccinated,  and  to 
continue  him  in  quarantine  until 
he  consents  to  such  vaccination. 
In  re  ^mt'th.  68 

On  application  for  a  writ  of  habeas 
corpus,  the  rehitors'  petition  al- 
leged that  they  were  imprisoned 
and  restrained  6f  thoir  liberty  at 
their  house  in  Brooklyn  by  the 
order  and  direction  of  the  commis- 
sioner of  health;  that  they  had 
been  exposed  to  no  contagion,  and 
were  not  afflicted  with  any  con- 
tagious disease.  In  the  return 
made  by  the  commissioner  to  the 
writ,  he  alleged  that  for  several 
months  smallpox  had  been  epi- 
demic in  the  city;  that  as  he  was 
informed    and    believes,     before 
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ordering  the  relators  to  be  detained 
in  quarantine,  they  were  engaged 
in  the  prosecution  of  the  express 
delivery  business  in  said  city,  and 
in  its  worst  infected  disrtict ;  that 
the  business  includes  the  carrying 
of  household  furniture  and  other 
articles  which  may  come  from  in- 
fected centres  and  be  infected  with 
the  germs  of  smallpox ;  that  the 
relators  "were  unusually  exposed 
to  such  contagion,"  and  it  was 
"of  special  importance  that  they 
should  be  vaccinated  at  once,*'  and 
that  they  were  detained  in  quar- 
antine because  of  their  refusal  to 
be  vaccinated,  ffeld^  that  a  de- 
murrer to  the  return  was  properly 
sustained;  that  said  commissioner 
had  no  jurisdiction  to  make  the 
order.  Id. 

HIGHWAYS. 

1.  Under  the  provisions  of  the 
"Highway  Law"  (§  180,  chap. 
568,  Laws  of  1890),  fixing  the  lia- 
bility for  the  expenses  of  the  con- 
struction and  repair  of  public  free 
bridges  as  between  a  town  and 
county,  the  right  of  a  town  to  de- 
mand contribution  from  the 
county  when  the  bridge  expendi- 
ture of  the  town  is  in  excess  of 
one-sixth  of  one  per  cent  of  the 
assessed  valuation  of  its  taxable 
property,  is  not  limited  to  expen- 
ditures for  bridges  which  cross 
streams  forming  boundaries  of  the 
town,  but  applies  as  well  to  bridges 
erected  wholly  within  the  town. 
People  ex  ret.  Boot  v.  Bd.  Supers. 

107 

2.  In  proceedings  by  mandamus  to 
compel  the  county  of  Steuben  to 
levy  a  tax  to  pay  the  proportion 
alleged  to  be  due  from  it  under 
said  act  of  the  expense  incurred 
by  the  town  of  Addison  for  the  re- 
pair and  construction  of  bridges, 
it  appeared  that  a  portion  of  the 
expenditure  was  for  the  construc- 
tion of  a  bridge  in  the  village  of 
Addison  in  said  town.  By  the 
village  charter  the  bridge  was  ex- 
cepted from  the  jurisdiction  of  the 
village  authorities,  and  left  under 
the  control  of  the  commissioners 
of  highways  of  the  town.  It  was 
claimed  by  the  board  of  supervis- 
ors that  the  bridge  was  not  a 
town  bridge  within  the  statute. 
Jleld^  untenable.  Id. 


HUSBAND  AND  WIFE. 

1.  A  meritorious  consideration  is  not 
sufficient  to  sustain  an  executory 
covenant,  executed  by  a  husband 
to  his  wife.    In  re  James.  78 

2.  Where,  therefore,  a  husband  exe- 
cuted and  delivered  two  bonds  to 
his  wife  as  a  gift,  luld,  that  they 
were  not  enforcible  after  the  deatn 
of  the  husband  against  his  estate. 

Id. 

3.  The  bonds  were  secured  by  mort- 
gages upon  lands  in  another  state. 
An  action  of  foreclosure  was 
brought  in  that  state  during  the 
lifetime  of  the  husband,  in  which 
he  and  his  grantees  were  made 
parties  defendant,  and  process  was 
served  upon  them  out  of  the  state; 
he  did  not  appear.  A  judgment 
of  foreclosure  and  sale  was  en- 
tered in  which  the  amount  due 
upon  the  bonds  was  fixed.  After 
the  death  of  the  husband  the  mort- 
gaged premises  were  sold  under 
the  judgment.  Upon  settlement 
of  the  accounts  of  the  widow  as 
executrix  of  her  husband's  will, 
she  presented  a  claim  againct  the 
estate  for  the  amount  of  the  bonds 
less  the  amount  realized  on  the 
sale.  Rdd,  that  she  was  not  enti- 
tled to  an  allowance  of  the  claim; 
but  that  while  sjiid  judgment  had 
no  effect  to  create  a  personal  lia- 
bility upon  the  bonds,  it  was  con- 
clusive as  to  the  ownership  of  the 
mortgages  and  the  right  of  the 
mortgagee  to  have  the  mortgaged 
premises  sold  and  the  proceeds 
applied  upon  the  amount  repre- 
sented by  the  bonds.  Id, 

4.  Upon  the  day  of  the  death  of  the 
husband,  and  while  he  was  in  fact 
dying,  a  clerk  of  the  firm  of  which 
he  was  a  member,  who  held  a 
power  of  attorney,  authorized  to 
sign  checks  for  the  firm,  was  re- 
quested by  a  messenger  from  the 
dying  man's  home  to  draw  two 
checks  for  account  of  the  wife; 
this  the  clerk  did.  The  messen- 
ger received  and  caused  the  checks 
to  be  cashed,  and  deposited  the 
money  to  the  individual  credit  of 
the  wife.  Held,  that  proof  of 
these  facts  did  not  justifv  a  find- 
ing that  tlie  checks  were  delivered 
by  the    husband's   authority,   or 
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that  the  authority  of  the  clerk 
under  the  power  had  been  validly 
called  into  exercise.  Id, 

5.  By  the  will  of  the  deceased  hus- 
band he  gave  to  his  wife  *'  for  her 
sole  use,  enjoyment  and  benefit, 
during  her  life,  without  restraint, 
deduction  or  interference  in  any 
manner  whatsoever,"  one-half  of 
the  income  of  all  his  property, 
"  of  every  kind,"  during  her  life; 
the  remainder  of  the  income,  and 
the  estate  itself,  after  the  death  of 
the  wife,  he  gave  to  his  "legal 
heirs,"  subject  to  all  taxes  and 
charges  against  the  estate;  they 
were  enjoined  against  attempting 
to  interfere  with  the  "  full  enjoy- 
ment, use,  management  and  di- 
rection and  disposition"  of  the 
estate.  The  wife  was  appointed 
sole  executrix,  with  the  direction 
that  no  bond  or  surety  should  be 
required  of  her,  and  she  was  au- 
thorized, in  her  discretion,  to  sell 
any  portion  of  the  property,  if 
necessary,  to  pay  the  debts  of  the 
testator.  At  the  time  the  will  was 
made  the  testator  had  no  children 
or  other  descendants;  he  owned, 
at  the  time  of  his  death,  stocks  of 
certain  railroad  construction  com- 
panies. Two  of  said  companies 
constructed  railroads,  and  upon 
their  sale  received  land  grants  in 
payment;  another  received  in  part 
payment  for  a  road  constructed 
by  it  a  certificate  of  indebtedness 
secured    by   a    mortgage.      Held 

S3ARTLETT,  J.,  disscnting),  that 
ividends  received  by  the  ex- 
ecutrix upon  said  stocks  were, 
under  the  circumstances,  properly 
treated  as  income;  that  the  inten- 
tion of  the  testator  was  not  to 
create  a  teclinieal  trust,  but  that 
his  property  should  remain  in 
specie  for  his  widow's  benefit,  and 
subject  to  her  uncontrolled  man- 
agement, and  she  was  entitled  to 
her  share  of  whatever  came  into 
the  estate  from  the  property  in 
the  form  in  which  he  left  it.      Id, 


INFANTS. 

1.  The  will  of  C.  directed  his  execu- 
tors to  divide  one-half  of  his  estate 
into  as  many  equal  Bhares  as  he 
should  leave  children  him  surviv- 
ing, to  collect  the  interest  on  each 


share  and  apply  the  same,  or  so 
much  thereof  as  they  might  deem 
necessary,  to  the  use  of  the  child 
for  whom  the  share  was  intended, 
and  to  accumulate  the  remainder 
until  said  child  should  become  of 
age  or'  sooner  die,  and  upon  the 
coming  of  age  to  pay  over  to  him 
or  her  the  accumulations,  and 
thereafter  to  apply  the  whole  in- 
terest and  income  to  the  use  of 
said  beneficiary  during  life;  upon 
the  death  of  a  child  before  or  after 
coming  of  age  to  transfer  the 
share  to  his  or  her  children,  and 
in  case  of  the  death  of  a  child 
leaving  no  issue  to  transfer  the 
share  to  the  testator's  surviving 
issue.  In  an  action  brought  by 
the  executors  for  a  judicial  settle- 
ment of  their  accounts,  it  ap- 
peared that  the  testator  left  two 
children,  both  infants,  one  of 
whom  died  under  age,  intestate 
and  unmarried.  There  had  been 
a  large  accumulation  of  interest 
upon  the  share  of  the  child  so 
dying.  Held,  that  until  the  death 
of  the  child  the  entire  interest  of 
her  share  vested  at  once  when 
paid  in,  and  only  the  time  of  pay- 
ment over,  or  enjoyment,  was 
postponed  until  majority;  and  so, 
that  the  administratrix  of  the  de- 
ceased child  was  entitled  to  the  ac- 
cumulation.    Smith    V.    Pardons. 

116 

2.  It  seems,  that  where  a  will  so  pro- 
vides for  the  accumulation  of  in- 
terest on  an  infant's  share  during 
minority,  the  testator  has  power 
to  make  such  disposition  thereof, 
in  case  of  the  death  of  the  infant 
during  minority,  as  he  may  see 
fit;  and  so,  may  bequeath  it  to 
any  person,  whether  a  minor  or  of 
full  age.  Such  a  provision  is  not 
violative  of  the  statute  providing 
that  accumulations  must  be  for  the 
benefit  of  minors.  Id, 


INJURY. 
See  Negligence. 


INSURANCE  (LIFE). 

H.,  the  father  of  plaintiffs,  at  the 
time  of  his  death  held  a  policy  or 
certificate  of  insurance  on  his'  life 
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for  $240C0,  payable,  and  which 
was  paid,  to  his  sister,  C,  the 
original  defendant  and  the  present 
defendant's  testatrix.  In  an  action 
to  recover  the  amount  so  paid 
plaintiffs  proved  a  parol  agree- 
ment between  H.  and  C,  to  the 
effect  that  when  she  collected  the 
policy  she  w^ould  expend  not  to 
exceed  $500  thereof  for  his  funeral 
expenses,  etc.,  and  would  divide 
the  balance  equally  between  plain- 
tiffs, who  were  his  children. 
Held^  that  the  agreement  was 
valid;  that  C.  received  the 
amount  of  the  insurance  impressed 
with  the  trust  created  by  the 
agreement,  and  so  that  a  verdict 
was  properly  rendered  for  the 
$1,500.    Hir9h  V.  Auer,  18 


JUDGMENT. 

1 .  Plaintiff  having  recovered  a  j  udg- 
ment  against  defendant  on  the  re- 

Sort  of  a  referee  for  less  than  the 
amages  demanded  in  the  com- 
plaint appealed  from  so  much 
thereof  as  awarded  damages.  De- 
fendant appealed  from  tne  whole 
judgment.  The  General  Term 
affirmed  "the  judgment  from 
which  plaintiff  appeals,"  and  re- 
versed "  the  judgment  from  which 
the  defendant  appeals,"  and 
ordered  a  new  trial,  unless  plain- 
tiff stipulated  to  reduce  the  recov- 
ery as  specified.  Plaintiff  failed 
to  stipulate  and  judgment  was 
entered  in  accordance  with  the 
order.  Heldy  that  the  General 
Term  had  no  authority  to  make 
the  order;  that  if  there  was  error 
in  the  judgment  on  the  referee's 
report,  this  necessarily  required 
the  reversal  of  the  entire  judgment 
and  a  new  trial  as  to  the  entire 
claim  or  a  modification  of  the 
judgment.  Nat.  Bi.  M.  Vnder- 
trritera  v.  Nat.  Bank  Republic.  64 

2.  A  husband  executed  and  delivered 
two  bonds  to  his  wife  as  a  gift. 
The  bonds  were  secured  by  mort- 
gages upon  lands  in  another  state. 
An  action  of  foreclosure  was 
brought  in  that  state  during  the 
lifetime  of  the  husband,  in  which 
he  and  his  grantees  were  made 
parties  defendant,  and  process  was 
served  upon  them  out  of  the  state; 
he  did  not  appear.     A  judgment 
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of  foreclosure  and  sale  was  entered 
in  which  the  amount  due  upon  the 
bonds  was  fixed.  After  the  death 
of  the  husband  the  mortgaged 
premises  were  sold  under  the  judg- 
ment. Upon  settlement  of  the 
accounts  of  the  widow  as  executrix 
of  her  husband's  will,  she  presented 
a  claim  against  the  estate  for  the 
amount  of  the  bonds  less  the 
amount  realized  on  the  sale.  Heldy 
that  she  was  not«entitled  to  an  al- 
lowance of  the  claim;  but  that 
while  said  judgment  had  notcffect 
to  create  a  personal  liability  upon 
the  bonds,  it  was  conclusive  as  to 
the  ownership  of  the  mortgages 
and  the  right  of  the  mortgagee  to 
have  the  mortgaged  premises  sold 
and  the  process  applied  upon  the 
amount  represented  by  the  bonds. 
In  re  James,  78 


JURISDICTION. 

.  It  seems,  it  was  not  the  purpose 
of  the  fourteenth  amendment  to 
the  United  States  Constitution, 
declaring  that  no  state  shall  "de- 
prive any  person  of  life,  liberty 
or  property  without  due  process 
of  law,"  to  interfere  with  the  ordi- 
nary administration  of  justice  by 
the  courts  of  a  state,  or  to  affect 
the  final  and  ultimate  jurisdiction 
of  those  courts  over  crimes  and 
offenses,  defined  and  declared  by 
its  laws,  and  committed  within  its 
territorial  jurisdiction.  In  re  Bu- 
chanan, 264 

\.  It  seems,  also,  that  while  in  case 
of  accusation  of  crime  the  accused 
is  entitled  to  an  inquiry,  a  hearing 
and  a  judgment  before  he  can  be 
deprived  by  sentence  of  his  liberty 
or  life,  within  these  limitations 
what  constitutes  "due  process  of 
law "  is  to  be  detennincd  by  the 
state  in  every  case  where  it  can 
exercise  rightful  authority,  and 
said  amendment  confers  no  juris- 
diction upon  the  Federal  courts  to 
supervise  the  administration  by 
state  tribunals  of  the  criminal  law 
of  the  state,  to  correct  errors  com- 
mitted on  trial,  or  to  modify  or 
change  their  judgments.  Id, 

JURY. 
See  Trial. 
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the  validity  of  the  claim  could  not 
have  been  litigated  in  the  fore- 
closure suit,  yet,  as  S.  W.  P.  had 
conveyed  the  premises  subject  to 
all  liens  and  incnmDrances,  it  was 
competent  for  plaintiff  to  show 
that  the  tax  title  had  been  extin- 
guished, and  this  having  been 
proved,  the  mortgages  were  ex- 
isting liens,  and  the  title  of  the 
grantee  C.  W.  P.  was  subject  to 
them;  that  while  the  premises 
were  not  included  :n  the  judg- 
ment in  the  specific  performance 
suit,  yet,  as  part  of  the  proceeds 
of  the  sales  therein,  which  were 
in  fact  moneys  of  the  mortgagor, 
were  applied  in  payment  of  such 
taxes  at  the  request  of  S.  W.  P.. 
he  could  not  claim  that  the  payment 
was  made  by  himself;  and  so,  that 
the  tax  title  was  preserved.        Id, 

6.  Also  held,  that  the  report  of  the 
referee,  in  which  he  stated  the 
payment  by  him  of  the  taxes, 
pursuant  to  the  order,  was  com- 
petent evidence  and  sufficient,  in 
the  absence  of  any  proof  to  the 
contrary,  to  show  the  payment 
even  as  against  the  said  purchasers 
B.  and  S.  W.  P.  Id. 

7.  The  lots  purchased  by  8.  W.  P. 
at  such  referee's  sale  were  also  in- 
cluded in  the  conveyance  by  H.  to 
W.,  and  were  re-conveyed  with 
the  other  land  by  tlie  latier  to  the 
former,  and  were  included  in 
plaintiff's  mortgages.  They  were 
never  released  from  the  purchase- 
money  mortgage,  and  were  in- 
cluded in  the  agreement.  They 
were  directed  to  be  sold  by  the 
judgment  in  this  action  subject  to 
said  mortgage.  Ueld,  that  as  to 
these  lots  also  it  was  incompetent 
for  the  purchaser  to  use  the  money 
of  the  mortgagor  for  the  purpose  of 
purchasing  the  tax  title  and  setting 
It  up  as  paramount  to  plaintiff's 
mortgages;  and  that  the  provision 
in  the  judgment  as  to  their  sale 
was  proper.  Id. 

8.  McC.  died  leaving  a  widow  and 
four  children,  who  were  minors, 
him  surviving.  By  his  will  he 
gave  to  a  son,  the  oldeiit  child, 
one-fourth  of  all  his  residuary  es- 
tate after  payment  of  debts,  and 
after  deducting  the  widow's  dower 
right,  the  Fame  to  be  paid  to  him 
in  cash  on  his  becoming  of  age. 


The  residue  was  given  to  the 
widow  for  life,  the  remainder  to 
the  three  younger  children.  The 
widow  was  appointed  executrix 
with  power  to  sell  or  mortgage 
any  part  of  the  estate  "for  the 
purpose  of  carrying  out  the  pro- 
visions *'  of  the  will  or  whenever 
in  her  judgment  it  might  be  for 
the  best  interest  of  the  estate, 
*  *  applying  the  proceeds  to  the  ben- 
efit of  »  »  »  said  estate."  The 
real  estate  was  all  incumbered. 
The  widow,  acting  under  the 
power  of  sale,  sold  a  lot  to  D.  for 
$9,000,  receiving  $6,000  in  cash 
and  D.'s  bond  for  the  balance,  se- 
cured bv  mortgage  on  the  prem- 
ises. The  money  was  used  in 
paying  incumbrances  on  the  real 
estate.  Subsequently,  under  an 
arrangement  between  the  widow 
and  I).,  the  latter  deeded  back  the 
lot;  his  mortgage  thereon  was  ctin- 
celed  and  the  widow  executed  a 
mortgage  thereon  to  secure  a  loan 
made  to  pay  the  son  his  share,  he 
having  come  of  age.  To  secure 
D.  the  $6,000  paid  by  him,  the 
widow  executed  her  bond  and  to 
secure  it  a  mortgage,  as  executrix, 
on  another  lot,  Vhich  recited  the 
power  in  the  will,  and  that  the 
bond  was  executed  by  her,  as  ex- 
ecutrix, under  the  power.  This 
mortgage  was  foreclosed  and  the 
purchaser  on  foreclosure  sale  re- 
fused to  complete  the  purchase, 
claiming  the  title  to  be  defective, 
on  the  ground  that  the  bond  was 
not  signed  by  the  executrix  in  her 
official  capaciU'.  Held,  untenable. 
Roarty  v.  McDermoti.  296 

9.  The  widow,  as  executrix  and  in- 
dividually, and  the  three  infant 
children  were  made  parties  to  the 
foreclosure  suit,  and  the  latter 
appeared  by  guardian.  The  com- 
plaint set  forth  the  power  of  sale 
and  alleged  that  the  mortgage  was 
executed  in  pursuance  of  the 
power.  Held,  that  the  judgment 
was  conclusive  as  against  all  the 
defendants  in  that  action,  that  the 
mortgage  was  executed  under  and 
pursuant  to  the  power  and  that  it 
was  a  valid  lien.  Id, 


FOREIGN  CORPORATIONS. 

1 .  It  seems,  that  under  the  provision 
of  the  Code  of  Civil  Procedure  in 
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and  invest  the  same  and  pay  to  £. 
the  income  thereof  during  his  life. 
In  case  of  the  death  of  E.  without 
lawful  issue  the  testatrix  provided 
as  follows:  **  I  order  and  direct 
that  the  principal  of  said  trust  fund 
shall  form  part  of  mv  residuary 
estate,  and  the  s«ime  be  disposed 
of  as  the  same  is  hereinafter  dis- 
posed of."  By  other  clauses,  down 
to  the  seventh,  separate  and  dis- 
tinct devises  were  made  to  a 
devisee  named  for  life  with  re- 
mainder to  others,  snd  in  reference 
to  each,  in  case  of  lapse  or  failure 
to  take,  it  was  provided  that  the 
devise  should  fall  into  and  be  dis- 
posed of  as  part  of  the  residuary 
estate.  By  the  seventh  clause  the 
testatrix  directed  that  "all  the 
rest,  residue  and  remainder"  of 
her  estate  be  sold,  and  out  of  the 
proceeds  the  executors  were  di- 
rected to  pay  certain  legacies 
specified.  A  trust  fund  was  also 
created  for  the  life  of  a  beneficiary 
named,  with  the  direction  that  on 
her  death  the  trust  fund  should 
fall  into  and  be  disposed  of  as  part 
of  the  residuary  estate.  Bv  the 
eighth  clause  it  was  provided  that 
after  the  payment  of  the  before- 
mentioned  legacies  the  executors 
should  pay  "out  of  the  residue  of 
the  proceeds  of  sale"  of  the 
"residuary  estate"  certain  other 
legacies  specified,  and  then  the 
clause  directed  the  executors  to 

Say  over  "all  the  rest  and  resi- 
ue"  of  the  "residuary  estate" 
not  otherwise  disposed  of  to  cer- 
tain residuary  legatees  nametl.  In 
an  action  for  the  construction  of 
the  will,  it  appeared  that  the  real 
estate  specified  in  the  third  clause 
was  sold,  the  bond  therein  referred 
to  paid  and  a  balance  of  the  pur- 
chase money  deposited  with  plain- 
tiflf  as  directed;  that  the  property 
of  the  testatrix,  other  than  that 
specified  in  the  clause  preceding 
the  seventh,  was  sold,  but  that 
nothing  was  left  of  the  avails  to 
pay  the  specific  bequests  in  the 
eighth  clause.  Held,  that  the 
"residuary  estate"  referred  to  in 
the  third  clause  was  that  which 
the  testatrix  assumed  would  re- 
main after  payment  of  the  specific 
legacies  refeiTcd  to  in  the  seventh 
and  eighth  clauses,  and  which 
would  go  to  the  residuary;  lega- 
tees; and  so,  that  said  residuary 


legatees  were  entitled  to  the  fund. 
IT,  S.  Trust  Co,  iV.  Y.  v.  Black.    1 

2.  Where  a  devise  contains  a  clause, 
in  terms  a  condition,  that  the  de- 
visee pay  certain  legacies,  in  the 
absence  of  any  provision  for  re- 
entry or  forfeiture,  or  of  anything 
to  support  an  inference  that  the 
testator  intended  the  estate  to 
depend  upon  performance  of  the 
requirement,  the  words  used  will 
be  held  to  import  a  covenant, 
not  a  condition.  Cunningham  v. 
Parker.  29 

8.  D.,  by  his  will,  after  directing 
the  payment  of  his  debts  by  his 
executor,  and  after  giving  various 
legacies,  devised  and  bequeathed 
allthe  residue  of  his  estate,  real  and 
personal,  to  his  son  A.,  "on  tho 
condition  and  proviso  that  he  pay  " 
the  said  legacies  within  four  years 
after  the  death  of  the  testator,  and 
the  real  estate  so  devised  to  A. 
was  charged  with  the  payment  of 
the  same.  A.  was  appomted  ex- 
ecutor; he  accepted  the  devise  and 
went  into  possession  of  the  real 
estate,  but  did  not^^  pay  the  lega- 
cies within  the  four  years.  At 
the  death  of  D.  his  personalty  was 
insufllcient  to  pay  his  debts.  In 
an  action  brought  by  creditors  of 
the  decedent  under  the  Code  of 
Civil  Procedure  (§  1844,  et  seq.)  to 
reach  and  apply  the  real  estate  to 
the  payment  or  their  debts,  hdd, 
that  the  failure  to  pay  the  legacies 
did  not  work  a  forfeiture  of  the 
devise,  nor  did  the  direction  to 
the  executor  to  pay  the  debts 
operate  to  charge  the  debts  upon 
the  land  so  devised  to  him.        Id. 

4.  Unless  a  residuary  bequest  is  cir- 
cumscribed by  clear  expressions 
and  the  title  of  the  residuary  leg- 
atee narrowed  by  words  of  un- 
mistakable impoit,  it  will,  to  pre 
vent  intestacy,  be  construed  so  as 
to  perform  the  office  intended, 
i.  «.,  to  dispose  of  all  the  residuary 
estate.    In  re  Miner.  121 

5.  The  holographic  will  of  M.,  after 
various  devises  and  bequests, 
among  them  a  bequest  to  his  wife 
of  all  his  "  household  goods, 
furniture  and  fixtures  and  effects," 
contained  a  direction  to  his  execu- 
tors to  sell  and  convey  any  and  all 
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of  his  real  estate,  not  otherwise 
disposed  of,  and  convert  the  same 
into  personalty.  The  will  then 
provided  that  after  the  afore- 
mentioned payments  shall  be  made 
out  of  the  avails  of  the  real  and 
personal  estate  the  balance  shall 
form  part  of  the  residuaiy  estate. 
It  was  also  provided  that  in  case 
of  failure  of  one  of  the  bequests 
it  shall  form  part  of  the  residuary 
estate.  Then  followed  a  clause 
commencing  as  follows:  "  All  the 
rest  and  residue  of  my  estate  both 
real  and  personal  not  heretofore 
disposed  of  I  give,  bequeath  and 
devise  as  follows.  All  my  house- 
hold goods  furniture  and  effects 
after  the  decease  of  myself  and 
wife  to."  Folio  win  ff  this  were 
the  names  of  the  beneficiaries, 
three  in  number,  and  the  method 
of  distribution.  The  testator  left 
a  large  estiite;  he  had  no  children; 
three  beneficiaries  had  been  taken 
into  his  family  at  an  early  age, 
and  had  grown  up  and  were  rec- 
ognized as  members  of  his  family. 
Mdd,  that  the  general  plan  of  the 
w^ill  indicated  the  testator's  intent 
to  create  a  residuary  estate,  and  to 
effectually  dispose  of  the  whole 
thereof;  and  so,  that  the  general 
words  of  gift  carried  to  the  three 
persons  named  all  of  the  residuary 
estate,  notwithstanding  the  pres- 
ence of  the  qualify  ing  words,  "as 
follows; "  that  the  testator's  intent 
in  specifying  the  furniture,  etc., 
which  had,  by  the  words  of  a 
previous  clause,  been  absolutely 
given  to  his  wife,  was  simply  to 
nmit  that  gift  to  a  life  estate.    Id. 

6.  A  contingency  attached  to  a  leg- 
acy, which  will  render  it  void  as  an 
unlawful  suspension  of  the  power 
of  alienation,  must  be  one  that  re- 
lates to  the  person  who  shall  take, 
and  who  may  not  come  into  being 
or  gain  capacity  to  take  and  hold 
within  the  prescribed  two  lives, 
whereby  it  may  happen  that  there 
is  no  one  who  can  alienate  within 
that  time.     Sawyer  v.  Cubby.    192 

7.  The  will  of  S.  contained  a  legacy 
payable  to  C.  in  case  he  paid  dur- 
ing the  testator's  lifetime  all  as- 
sessments, dues  and  premiums 
upon  any  insurance  on  his  life, 
taken  for  the  benefit  of,  and  pay- 
able to,  A.,  his  adopted  son,  and 


in  case  such  insurance  or  some 
part  thereof  should  be  actually 
paid  to  A.  one  year  from  the  tes- 
tator's death.  The  testator's  re- 
siduary estate  he  gave  to  his  ex- 
ecutors in  trust  to  pay  the  income 
thereof  to  A.  until  he  arrived  at 
the  age  of  thirty-five  years,  and 
then  to  pay  over  to  him  the  prin- 
cipal. In  an  action  for  the  con- 
struction of  this  clause,  held,  that 
the  bequest  to  C,  although  future 
and  contingent,  vested  as  a  right 
upon  the  testator's  death,  and  so 
was  alienable  by  him;  that  while 
the  trust  covered  the  entire  residue 
except  the  contingent  estate  be- 
queathed to  C,  and  there  was  a 
suspension  of  the  power  of  alien- 
ation during  the  existence  of  the 
trust,  that  the  suspension  was 
simply  for  the  life  of  A.  or  for  a 
shorter  period;  and  that,  there- 
fore, there  was  no  unlawful  sus- 
pension of  the  power  of  alienation, 
and  that  the  bequest  was  valid. 

Id. 

LETTERS  OF  ADMINISTRA- 
TION. 

See  Executors  and  ADMmiSTBA- 

TOBS. 


LIMITATIONS   (STATUTE  OF). 

1.  An  executor  can  neither  by  his 
promise  or  acknowledgment,  oral 
or  written,  revive  a  debt  against 
the  estate  of  his  testator  baiTed  by 
the  Statute  of  Limitations.  Schutz 
V.  MoretU,  137 

2.  An  acknowledgment  of  a  debt  by 
an  executor  will  not,  in  the  absence 
of  an  express  promise  to  pay,  take 
the  case  out  of  the  statute.         Id. 

3.  The  complaint  in  an  action  against 
an  executor  alleged,  in  substance, 
that  plaintiff  presented  a  dulv 
verified  claim,  which  was  set  fortt 
in  full,  against  the  decedent's  es- 
tate, to  defendant,  who  acknowl- 
edged its  receipt,  and  although  he 
has  had  a  reasonable  opportunity 
to  examine  into  its  validity  and 
fairness  he  has  not  disputed  or  re- 
jected the  same,  but  refuses  to 
pay  it.  The  claim  on  its  face,  in 
connection  with  other  facts  aver- 
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red  in  the  complaint,  showed  pre- 
sumptively that  a  part  at  least 
was  barred  by  the  Statute  of 
Limitations  at  the  time  of  the 
death  of  the  testatrix.  Upon  de- 
murrer to  the  complaint,  held, 
that  it  did  not  state  a  cause  of 
action.  Id. 

MANDAMUS. 

1.  A  writ  of  mandamus  will  not  be 
granted  upon  the  application  of 
one  claiming  title  to  an  office,  for 
the  purpose  of  determining  the 
validity  of  his  clnim,  where  there 
is  a  serious  question  in  regard 
thereto,  and  another  person  is 
holding  and  exercising  the  func- 
tions of  the  office.  It  seeins,  that 
the  appropriate  remedy  in  such 
case  is  by  quo  warranto.  People 
ex  rel.  Lewis  v.  Brush.  60 

2.  Where,  on  motion  for  a  per- 
emptory writ  of  mandamus,  op- 
posing affidavits  are  read  which 
are  in  conflict  with  the  averments 
of  \he  moving  affidavits,  the  ques- 
tion as  to  the  right  to  the  writ 
must  be  determined  upon  the 
assumption  that  the  avennents 
in  the  opposing  affidavits  are 
true.  Id. 

8.  An  application  for  a  peremptory 
writ  01  mandamus  requiring  de- 
fendant B.  to  surrender  to  relator 
the  office  of  mayor  of  the  city  of 
Mt.  v.,  and  that  the  other  defend- 
ants, composing  the  common 
council,  recognize  him  as  mayor, 
was  made  upon  the  relator's  affi- 
davit, which  alleged,  in  substance, 
that  at  the  election  held  in  1894, 
he  received  a  majority  of  the  votes 
lawfully  cast  for  mayor,  and  that 
on  the  next  day  at  a  regular  meet- 
ing of  the  common  council  the 
votes  were  duly  canvassed  and  he 
was  declared  elected;  also,  upon 
the  certificate  of  the  city  clerk, 
that  a  resolution  to  that  e^ect  was 
adopted  by  the  common  council, 
and  the  affidavit  of  B.  to  the  effect 
that  he  conceded  the  relator  was 
duly  elected,  and  that  there  was 
a  valid  canvass.  An  affidavit  of 
one  of  the  defendants  was  read  in 
opposition,  which  denied  that  the 
relator  received  a  plurality  of  all 
the  votes,  or  that  it  so  appeared 
from  the  lawful  certificates  of  the 


inspectors  of  election  on  file  in  the 
office  of  the  city  clerk,  or  that 
there  was  a  regular  meeting  of  the 
common  council  at  which  there 
was  a  canvass  of  the  votes  for 
mayor.  Held,  that  the  application 
was  properly  denied;  that  a  seri- 
ous question  was  raised  by  the 
opposing  affidavit,  as  to  the  rela- 
tor's title  to  the  office;  and  so, 
that  a  mandamus  was  not  his 
proper  remedy.  Id. 


MARRIAGE. 

Plaintiff,  an  unmarried  woman, 
entered  into  the  service  of  W., 
defendant's  intestate,  as  a  house- 
keeper, and  to  render  such  other 
services  as  should  be  required  of 
her,  under  an  agreement  that  she 
was  to  be  compensated  for  her 
services  by  certnin  specified  pro- 
visions in  his  will.  Plaintiff  hav- 
ing received  and  accepted  an  offer 
of  marriage,  notified  W.  thereof, 
stating  to  him  her  willingness  to 
carry  out  and  continue  the  per- 
^  formance  of  her  contract,  and  that 
'her proposed  husband  was  entirely 
willing  she  should  do  so.  W. 
refused  to  receive  her  services  as  a 
married  woman,  and  discharged 
her  soon  after  she  married.  In 
an  action  upon  the  contract,  held, 
that  the  mere  fact  of  a  contem- 
plated marriage,  or  the  marriage 
itself,  did  not  necessarily  as  mat- 
ter of  law  disqualify  plaintiff 
from  rendering  the  services  con- 
templated in  the  agreement;  and 
so,  that  the  question  as  to  whether 
the  marriage  afforded  ground  for 
plaintiff's  discharge  was  properly 
submitted  to  the  jury.  Mlge- 
comb  V.  Buckhout.  832 


MASTER  AND  SERVANT. 

Defendant  operated  a  single-track 
street  railroad,  using  one-horse 
cars  in  charge  of  a  single  em- 
plovee,  who  acted  as  conductor 
and  driver.  The  cars  passed  each 
other  by  means  of  switches.  The 
rear  platform  of  each  car,  where 
passengers  enter,  is  two  feet  nar- 
rower than  the  distance  between 
the  rails;  at  the  rear  of  this  plat- 
form is  a  dash  half  its  width  and 
about    thirty  inches    high.     The 
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brake  is  in  front  of  the  driver's 
platform.  Two  cars  met  in  a 
space  between  two  switches;  in 
order  to  take  one  of  them  back  to 
a  switch  the  horse  was  unhitched 
and  the  driver  called  upon  plain- 
tiff, a  boy  about  eleven  years  old, 
to  take  the  reins;  he  drove  the 
horse  around  to  the  rear  of  the 
car,  and  after  the  whiffletree  was 
attached  took  his  place  on  the 
rear  platform  and  by  direction 
of  the  driver  started  the  horse, 
the  driver  taking  his  place  on  the 
front  platform  to  manage  the 
brake.  Some  boys  in  the  car, 
frightened  by  the  driver,  who 
ordered  them  to  get  off  the  car, 
and  hurrying  to  get  off  from  the 
platform  on  which  plaintiff  was 
standing,  pushed  him  therefrom 
and  he  was  injured.  In  an  action 
to  recover  damages  the  only 
specification  of  negligence  in  the 
complaint  was  that  the  platform 
was  unsafe  upon  which  to  place  a 
boy  of  plaintiff's  age  to  perform 
the  duties  imposed  on  him,  and 
upon  the  trial  the  question  of 
negligence  was  confined  to  this 
pomt.  Held,  that  the  emergency 
authorized  the  driver  to  employ 
outside  assistance:  but  that  there 
was  no  reasonable  ground  for 
holding  that  the  rear  platform 
w^as  an  unsafe  place  to  put  the 
plaintiff,  or  that  there  was  any 
negligence  in  placing  him  upon  it 
to  dnvc  the  horse;  and  so,  that 
the  question  was  improperly  sub- 
mitted to  the  Jury.  Marks  v. 
Mochester  Btci/.  Co.  181 


MEASURE  OF  DAMAGES. 
See  Damages. 

MISREPRESENTATION. 

See  Sales. 


MORTGAGE. 

1.  In  an  action  brought  by  creditors 
of  a  decedent  to  reach  and  apply 
real  estate  to  the  payment  of  debts, 
it  appeared  that  A.,  his  devisee, 
before  the  commencement,  pro- 
cured a  loan  from  H. ,  and  gave  to 
him  a  mortgage  upon  the  land  to 


secure  the  same.  H.  took  the  same 
in  good  faith  and  without  actual 
notice  of  unpaid  debts.  JJeld,  that 
the  lien  of  the  mortwigc  was  valid, 
and  as  between  the  holders  thereof 
and  the  creditors  the  former  were 
entitled  to  a  preference  in  the 
payment  of  the  mortgage  out  of 
the  proceeds  of  the  sale  of  the  land. 
Cunningham  v.  Parker.  29 

2.  Bonds  given  by  a  husband  to  his 
wife  were  secured  by  mortgages 
upon  lands  in  another  state.  An 
action  of  foreclosure  was  brought 
in  that  state  during  the  lifetime  of 
the  husband,  in  which  ho  and  his 
grantees  were  made  parties  de- 
fendant, and  process  was  served 
upon  them  out  of  the  state;  he  did 
not  appear.  A  judgment  of  fore- 
closure and  sale  was  entered  in 
which  the  amount  due  upon  the 
bonds  was  fixed.  After  the  death 
of  the  husband  the  mortgaged 
premises  were  sold  under  the  judg- 
ment. Upon  settlement  or  the 
accounts  of  the  widow  as  execu- 
trix of  her  husband's  will,  she 
presented  a  cli;ira  against  the  es- 
tate for  the  amount  of  the  bonds, 
less  the  amount  realized  on  the 
sale.  Ileldy  that  she  was  not  en- 
titled to  an  allowance  of  the  claim; 
but  that  while  said  judgment  had 
no  effect  to  create  a  personal  lia- 
bilitv  upon  the  bonds,  it  was  con- 
clusive as  to  the  ownership  of  the 
mortgages  and  the  right  of  the 
mortgagee  t )  have  the  mortgaged 
premises  sold  and  the  proceeds 
applied  upon  the  amount  repre- 
sented by  the  bonds.    In  re  James. 

78 

3.  In  October,  1870,  H.  was  the 
owner  of  a  tract  of  land  subject 
to  a  purchase-mone}'  mortgage; 
he  conveyed  a  portion  thereof  to 
a  seminary,  and  0.,  the  mortgagee, 
before  the  conveyance,  executed 
to  11,  a  release,  absolute  in  its 
terms,  of  that  portion  from  the 
lien  of  the  mortgage.  The  deed 
of  H.  stated  that  the  land  was 
granted  on  the  condition  that  it 
should  be  kept  and  used  as  a 
theological  seminary;  the  grantee 
covenanted  that  it  would,  within 
five  years,  erect  buildings  on  the 
premises  for  that  purpose,  and,  in 
case  of  default,  would,  upon  re- 
quest, re-convey  to  H.     In  April, 
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1871,  H..  his  wife  and  C.  entered 
into  a  contract  by  which  it  was 
a^eed  that  the  land  covered  by 
said  mortgage,  except  that  por- 
tion to  which  the  seminary  '*  may 
retain  title,"  and  also  other  lands 
owned  by  II.  and  wife,  should  be 
sold  off  m  lots  and  the  purchase 
money  divided  between  the  par- 
ties in  specified  proportions.  In 
June,  1871,  H.  conveyed  certain 
other  portions  of  the  tract  to  W., 
which  was  also  released  by  C. 
from  the  purchase-money  mort- 
gage. In  May,  1873,  the  semi- 
nary re-conveyed  to  H.  the  land 
so  conveyed  to  it  by  him,  and  in 
June,  1879,  W.  re-conveyed  to 
H.  the  portion  so  conveyed  to 
him.  Thereafter  H.  and  wife  ex- 
ecuted to  M,,  the  original  plain- 
tiff herein,  two  mortgages  on  the 
portions  so  re-conveyed  to  him  by 
the  seminary  and  W.  In  an  ac- 
tion to  foreclose  said  mortgages 
defendants  claimed  that  by  reason 
of  the  covenant  for  re-conveyance 
in  the  deed  to  the  seminary  the 
land  conveyed,  upon  being  re-con- 
veyed to  H.,  became  subject  to 
the  agreement  and  subject  to  be 
sMd  under  its  provisions,  and 
although  M.  had  no  actual  notice 
of  the  agreement  that  the  record 
thereof  was  constructive  notice; 
and  so,  that  she  took  her  mort- 
gage subject  to  the  rights  of  third 
parties  provided  for  in  the  agree- 
ment. Held,  untenable.  Oliphant 
V.  Burns.  218 

4.  In  July,  1880,  an  action  was 
brought  by  the  executors  of  C. 
against  H.  and  others  to  enforce 
specific  performance  of  the  said 
agreement.  The  complaint,  in 
describing  the  property  to  be  af- 
fected, excluded  the  parcels  sold 
to  the  seminary  and  to  W.  M.  was 
made  one  of  the  defendants.  She 
appeared  and  set  up  the  releases, 
and  thereupon,  by  consent,  the 
complaint  was  dismissed  as  to  her. 
The  judgment  therein,  to  which 
none  of  the  remaining  defendants 
appeared  to  have  raised  any  ob- 
jection, directed  the  sale  of  the 
seminary  parcel  with  the  land 
described  in  the  complaint.  After 
the  commencement  of  the  action, 
but  before  entry  of  judgment 
therein,  one  of  plaintiffs'  mort- 
gages was  executed.    HM,   that 


th-Q  lis  pendens  in  that  action  was 
no  notice  to  M. ,  as  the  complaint 
excluded  the  seminary  parcel,  and 
any  agreement  between  third 
parties  to  include  it  therein  and  in 
the  judgment  was  ineffectual  to 
affect  her  rights  under  her  mort- 
gage, and,  therefore,  so  far  as  she 
was  concerned,  there  was  a  legal 
unincumbered  title  in  H.  at  the 
time  he  executed  the  mortgages  in 
question.  Id, 

6.  Also,  held,  that  it  was  not  neces- 
sary for  the  complaint  to  allege  or 
for  plaintiff  to  prove  as  part  of 
her  case  that  the  mortgages  were 
given  for  value;  that  while  it 
might  have  been  her  duty  to  do 
this,  after  proof  of  the  agreement 
by  defendant,  no  objection  having 
been  taken  on  the  trial  because  of 
failure  to  make  this  proof,  the 
question  could  not  be  presented  on 
appeal.  Id, 

6.  Pursuant  to  the  judgment  in  the 
action  for  specific  performance  the 
seminary  tract  was  sold  to  defend- 
ant B.  By  the  judgment  the  ref- 
eree appointed  to  sell  was  directed 
to  pay  all  liens  for  taxes  or  assess- 
ments. Upon  petition  of  the  ref- 
eree, and  after  hearing  and  upon 
request  of  B.  and  other  purchasers, 
but  without  notice  to  t^e  plain- 
tiff in  that  action  or  to  H.  or  M., 
an  order  was  made  directing 
the  referee  to  pay  out  of  the 
purchase  moneys  a  sum  which  had 
been  agreed  upon  between  the 
purchasers  and  the  town  for  taxes 
on  the  property  included  in  the 
judgment,  and  also  upon  that  con- 
veyed by  11.  to  W.  and  re-con- 
veyed by  him  to  11.  By  the  order 
the  purchasers,  on  proof  of  pay- 
ment of  the  taxes,  were  allowed 
to  retain  the  tax  leases,  certificates 
and  assignments  to  them  by  the 
town,  for  the  protection  of  their 
title.  Upon  the  trial  of  this  action 
B.  claimed  title  and  possession 
under  the  tax  leases;  that  their 
validity  could  not  be  determined 
in  this  action,  and  that  the  same 
were  paramount  to  the  mortgages. 
Held,  untenable;  that  while  it  was 
to  be  presumed  that  the  seminary 
parcel  was  inserted  in  the  judg- 
ment and  sold  with  the  consent  of 
the  parties  to  the  action,  the  prem- 
ises were  in  law  sold  subject  to 
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canceled  and  the  widow  executed 
a  mortgage  thereon  to  secure  a 
loan  made  to  pay  the  son  his 
share,  he  having  come  of  age. 
To  secure  D.  the  |6,000  paid  by 
him,  the  widow  executed  her 
bond  apd  to  secure  it  a  mortgage, 
as  executrix,  on  another  lot,  which 
recited  the  power  in  the  will,  and 
that  the  bond  was  executed  by 
her,  as  executrix,  under  the  power. 
This  mortgage  was  foreclosed  and 
the  purchaser  on  foreclosure  sale 
refused  to  complete  the  purchase, 
claiming  the  title  to  be  defective, 
on  the  ground  that  the  bond  was 
not  signed  by  the  executrix  in  her 
official  capacity.  Held^  untenable. 
Boarty  v.  McBermott.  296 

11.  The  widow,  as  executrix  and 
individually,  and  the  three  infant 
children  were  made  parties  to  the 
foreclosure  suit,  and  the  latter  ap- 
peared by  guardian.  The  com- 
plaint set  forth  the  power  of  sale 
and  alleffcd  tliat  the  mortgage  was 
executed  in  pursuance  of  the 
power.  Held,  that  the  judgment 
w^as  conclusive  as  against  all  the 
defendants  in  that  action,  that  the 
mortgage  was  executed  under  and 
pursuant  to  the  power  and  that  it 
was  a  valid  lien.  Id. 

See,  also,  Blazy  v.  McLean,  890 

MURDER. 
See  Peoplt  v.  Leaeh.  892 

NEGLIGENCE. 

1.  In  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff, 
an  employee  of  defendant,  alleged 
to  have  been  caused  by  its  negli- 
gent omission  to  construct  a  fire 
escape  sufficient  to  meet  the  re- 
quirements of  the  act  directing  the 
construction  of  fire  escapes  on  tho 
outside  of  factories  like  that  of  the 
defendant  (Chap.  409,  Laws  of 
1886,  as  amended  by  chap.  462, 
Laws  of  1887),  these  facts  ap- 
peared: There  was  a  door  in  the 
rear  of  the  factory  opening  on  the 
first  floor;  this  was  three  feet 
above  the  court  yard,  and  beneath 
this  was  an  area  giving  access  to 
the  basement.     To  reach  this  door 
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three  steps  leading  to  a  platform 
in  front  of  the  door  had  originully 
been  erected  over  the  area,  form- 
ii.fC  a  covering  to  it.  The  plat- 
form anil  steps  were  supported  by 
iron  stanchions.  There  was  a  fire 
escape  ladder  directly  over  the 
platform,  its  lowest  round  ten  feet 
above  it.  Prior  to  the  fire  this  en- 
trance to  the  factory  had  been 
closed  and  the  steps  leading  to  the 
platform;  also,  as  plaintiff's  evi- 
dence tended  to  show,  one  plank 
of  the  platform  had  been  removed 
for  the  purpose  of  putting  in  a 
chute  running  from  the  court  yard 
to  the  bottom  of  the  area,  leaving 
the  iron  stanchions  exposed  and  so 
much  of  the  area  uncovered.  The 
evidence  authorized  a  finding  that 
the  portion  of  the  platform  left 
was  so  narrow  as  to  render  it  im- 
possible for  a  person  dropping 
vertically  from  the  ladder  to  land 
upon  it.  The  factory  caught  fire, 
and  plaintiff,  to  escape  from  the 
burning  building,  went  down  the 
ladder,  and  when  his  feet  were  on 
the  bottom  round,  became  uncon- 
scious and  dropped  therefrom. 
When  he  recovered  consciousness 
he  found  himself  lying  across  the 
chute.  The  court  charged  that  if 
pliintiff  dropped  upon  the  plat- 
form and  was  there  injured  he 
could  not  recover.  Held,  that  the 
evidence  justified  a  finding  that 
plaintiff  did  not  drop  upon  the 
platform,  but  upon  the  stanchions 
or  chute;  that  the  jury  properly 
foimd  defendant  guilty  of  negli- 
gence in  leaving  the  stanchions 
and  chute  in  the  condition  they 
were  and  the  area  but  partially 
covered  by  the  narrow  platform; 
and  so.  that  it  had  failed  to  fur- 
nish a  proper  fire  escape  within 
the  meaning  of  the  statute.  John- 
son V.  S.  G.  &  L,  Co,  152 

1.  Defendant  operated  a  single-track 
street  railroad,  using  one-horse 
airs  in  charge  of  a  single  em- 
ployee, who  acted  as  conductor 
and  driver.  The  cars  passed  each 
other  by  means  of  switches.  The 
rear  platform  of  each  car,  where 
passengers  enter,  is  two  feet  nar- 
rower than  the  dist^ince  between 
the  rails;  at  the  rear  of  this  plat- 
form is  a  dash  half  its  width  and 
about  thirty  inches  high.  The 
brake  is  in  front  of  the  driver's 
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platform.  Two  cars  met  in  a 
space  between  two  switches;  in 
order  to  take  one  of  them  back  to 
a  switch  the  horse  was  unhitched 
and  the  driver  called  upon  plain- 
tiff, a  boy  about  eleven  years  old, 
to  take  the  reins;  he  arove  the 
horse  around  to  the  rear  of  the 
car,  and  after  the  whifiietree  was 
attached  took  his  place  on  the 
rear  platform,  and  by  direction  of 
the  driver  started  the  horse,  the 
driver  taking  his  place  on  the 
front  platform  to  manage  the 
brake.  Some  boys  in  the  car, 
frightened  by  the  driver,  who  or- 
dered them  to  get  off  the  car, 
and  hurrying  to  get  off  from  the 
platform  on  which  plaintiff  was 
standing,  pushed  him  therefrom 
and  he  was  injured.  In  an  action 
to  recover  damages  the  only  speci- 
fication of  negligence  in  the  com- 
plaint was  that  the  platform  was 
unsafe  upon  which  t^  place  a  boy 
of  plaintiff's  age  to  perform  the 
duties  imposed  on  him,  and  upon 
the  trial  the  question  of  negli- 
gence was  confined  to  this  point. 
Hehl,  that  the  emergency  author- 
ized the  driver  to  employ  outside 
assistance;  but  that  there  was  no 
reasonable  ground  for  holding 
that  the  rear  pldtform  was  an  un- 
safe place  to  put  the  plaintiff,  or 
that  there  was  any  negligence  in 
placing  him  upon "^ it  to  drive  the 
horse;  and  so,  that  the  question 
was  improperly  submitted  to  the 
j ury.     Marks  v.  Uochester  Rwy.  Co, 

181 

See,  also,  Oeoghegan  v.  Atlas  Steam- 
ship Co.  369 
Burns  v.  Matthews.       886 


NEGOTIABLE  PAPER. 

See  Bills,  Notes,  Checks. 


NEW  TRIAL. 

1.  Plaintiff  having  recovered  a 
judgment  against  defendant  on 
the  report  of  a  referee  for  less 
than  the  damages  demanded  in 
the  complaint,  appealed  from  so 
much  thereof  as  awarded  dam- 
ages. Defendant  appealed  from 
the  whole  judgment.  The  Gen- 
eral Term  affirmed    "the   judg- 


ment from  which  plaintiff  ap- 
peals," and  reversed  "the  judg- 
ment from  which  the  defendant 
appeals,"  and  ordered  a  new  trial, 
unless  plaintiff  stipulated  to  re- 
duce the  recovery  as  specified. 
Pl.untiff  failed  to  stipulate  and 
judgment  whs  entered  in  accortl- 
ance  with  the  order.  Hel'.i,  that 
the  General  Term  had  no  author- 
ity to  make  the  order;  that  if 
there  was  error  in  the  judgment 
on  the  referee's  report,  this  neces- 
sarily required  the  reversal  of  the 
entire  judgment  and  a  new  trial 
as  to  the  entire  claim  or  a  modifi- 
cation of  the  judgment.  Nat.  Bd, 
M.  Uiiderwriters  v.  Nat,  Bank  Re- 
pvhlic.  64 

2.  The  General  Term,  in  reversing 
an  order  granting  a  new  trial, 
held  that  the  verdict  could  stand 
upon  the  ground  of  negligence 
of  a  driver  in  driving  boys 
from  a  car  when  in  motion. 
Held,  error;  that  as  this  was  not 
presented  to  the  jury,  and  they 
were  not  permitted  to  consider  it, 
the  verdict  could  not  be  sustained 
on  that  ground;  that  if  sustainable 
it  must  be  sustained  on  the 
ground  upon  which  the  case  was 
submitted.  Marks  v.  Bochester 
Rwy,  Co,  181 


NEW  YORK  (CITY  OF). 

1.  In  1867  defendant  granted  to 
plaintiff  the  right  to  operate  a 
ferry,  and  executed  to  it  a  lease  of 
certain  slips  and  bulkheads  for  the 
term  of  ten  years,  by  the  terms  of 
which  plaintiff  was  to  erect  the 
necessary  ferry  fixtures  and  to 
yield  them  up  to  defendant  at  the 
end  of  the  term,  subject,  however, 
to  the  right  reserved  to  such  a 
lessee  by  the  provision  of  the  city 
charter  of  1857  (§  41,  chap.  446, 
Laws  of  1857),  requiring  all  per- 
sons acquiring  any  ferry  lease  to 
purchase  at  a  fair  valuation  the 
boats,  buildings  and  other  prop- 
erty of  a  former  lessee  necessary 
for  the  purposes  of  such  feiTy 
grant.  Subsequently,  by  agree- 
ment between  the  parties,* plaintiff 
surrendered  the  premises  covered 
by  the  lease  and  accepted  in  lieu 
thereof  a  lease  of  other  premises 
for  the    balance  of   the  original 
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term;  in  and  by  -which  defendant  4. 
covenanted  that  in  case  a  new 
lease  should  not  be  granted  to 
plaintiff,  defendant  would  pay  for 
the  buildings  and  ferry  fixtures 
erected  by  plaintiff  on  the  demised  ' 
premises,  "in  the  manner  nro-  5. 
vided  for  in  and  by  the  said  nrst- 
mentioned  recited  indenture  or 
le:ise."  At  the  termination  of  this 
lease  plaintiff  demanded  a  re- 
newal at  the  same  rental,  which 
defendant  refused,  and  a  lease  was 
executed  to  another  ferry  com- 
pany at  an  increased  rental.  In 
an  action  upon  said  covenant  to  re- 
cover the  value  of  the  buildings 
and  ferry  fixtures  erected  by  plain- 
tiff, held^  that  the  rights  of  the 
parties  were  not  affected  by  the 
revised  charter  of  1870  (Chap.  137, 
Laws  of  1870),  and  that  defendant  i 
was  under  no  obligation  to  renew  I 
the  lease  at  the  same  rental  as  pro- 
vided for  by  the  old  lease.  N.  T. 
db  B.  F.  Co.  v.  Mayor,  etc.,  K  T. 

145 


3.  It  appeared  that  the  ferry  com- 
pany to  whom  the  new  lease  was 
executed  was  organized  by  plain- 
tiff's officers  for  its  beueflt  and 
that  of  its  stockholders.  Held. 
that  in  effect  the  new  lease  was 
issued  to  plaintiff,  it  having  be- 
come its  own  successor  under  a 
new  name;  and  so,  it  had  no  cause 
of  action.  Id. 

8.  The  provision  of  the  New  York 
Consolidation  Act  (§  879,  chap. 
410,  Laws  of  1882)  declaring  that 
no  action  in  the  nature  of  a  bill  in 
equity  or  otherwise  shall  be  com- 
menced for  the  vacation  of  any 
assessment  in  said  citv  or  to  re- 
move a  cloud  on  title,  but  that  the 
property  owners  shall  be  confined  ' 
to  the  remedies  given,  is  not  lim- 1 
ited  to  actions  wherein  it  is  sought 
simply  to  vacate  assessments  or  to 
remove  clouds  on  title,  but  pro- 
hibits as  well  an  action  to  restrain 
the  creation  of  a  cloud  on  title  by 
means  of  a  sale  by  virtue  of  an 
assessment  and  the  giving  of  a 
lease  consequent  on  such  sale  on 
the  ground  that  the  assessment  is 
void.  The  relief  sought  in  such  a 
case  is,  in  substance,  a  vacation  of 
the  assessment,  Scudder  v.  May<>r, 
^c„  N.  r.  245 


The  section  was  intended  to  con- 
fine property  owners  in  all  cases 
of  alleged  void  assessments  to  the 
remedies  provided  for  in  the  act. 

Id. 

Under  the  provisions  of  the  Re- 
vised Statutes  in  reference  to  the 
assessn^ent  for  taxation  of  real 
property  (1  R.  S.  393.  §  17).  which 
requires  the  assessors  to  assess  the 
same  at  its  "just  and  full  value 
as  they  would  appraise  the  same 
in  payment  of  a  just  debt  due  from 
a  solvent  debtor,"  and  also  imder 
the  provision  of  the  New  York 
Consolidation  Act  (§  814,  chap. 
410,  Laws  of  1882),  which  re- 
quires the  at^sessment  to  be  "at 
the  sum  for  which  such  property 
under  ordinary  circumstances 
would  sell,"  it  is  the  duty  of  the 
assessors  to  assess  the  property  at 
its  actual  value.  People  ex  rel. 
Manh.  R.  Co.  v.  Barker.  804 

As  the  commissioners  of  taxes 
and  assessmeuts  in  the  city  of 
New  York  are  sworn  officers,  in 
the  absence  of  evidence  to  the 
contrary,  it  is  to  be  presumed  that 
thev  have  performed  their  duty  in 
making  such  an  assessment.      Id. 

See  Recognizance. 


NOTICE. 

In  October,  1870,  IT.  was  the 
owner  of  a  tract  of  land  subject 
to  a  purchase-money  mortgage; 
he  conveyed  a  portion  thereof  to  a 
seminary,  and  C.,  the  mortgagee, 
before  the  conveyance,  executed 
to  H.  a  release,  absolute  in  its 
terms,  of  that  portion  from  the 
lien  of  the  mortgage.  The  deed 
of  H.  stated  that  the  land  was 
granted  on  the  condition  that  it 
should  be  kept  and  used  as  a 
theological  seminary;  the  grantee 
covenanted  that  it  would,  within 
five  years,  erect  buil:lings  on  the 
premises  for  that  purpose,  and,  in 
case  of  default,  would,  upon  re- 
quest, re-convey  to  II.  In  April, 
1871,  II.,  his  wife  and  C.  entered 
into  a  contract  by  which  it  was 
agreed  that  the  land  covered  by 
said  mortjjage,  except  that  por- 
tion to  which  the  seminary  '  *  may 
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retain  title,'*  and  also  other  lands 
owned  by  H.  and  wife,  should  be 
sold  off  in  lots  and  the  purchase 
money  divided  between  the  par- 
ties in  specified  proportions.  In 
June,  1871,  H.  conveyed  certain 
other  portions  of  the  tract  to  W., 
which  was  also  released  by  C. 
from  the  purchase-money  mort- 
gage. In  May.  1873,  the  seminary 
re-conveyed  to  H.  the  land  so  con- 
veyed to  it  by  him,  and  in  June, 
1879,  W.  re-conveyed  to  H.  the 
portion  so  conveyed  to  him. 
Thereafter  H.  and  wife  executed 
to  M.,  the  original  plaintiff  herein, 
two  mortgages  on  the  portions  so 
re-conveyed  to  him  by  the  semi- 
nary and  W.  In  an  action  to 
foreclose  said  mortgages  defend- 
ants claimed  that  by  reason  of  the 
covenant  for  re-conveyance  in  the 
deed  to  the  seminary  the  land  con- 
veyed, upon  being  re-conveyed  to 
H.,  became  subject  to  the  agree- 
ment and  subject  to  be  sold  under 
its  provisions,  and  although  M. 
had  no  actual  notice  of  the  agree- 
ment that  the  record  thereof  was 
constructive  notice;  and  so,  that 
she  took  her  mortgage  subject  to 
the  rights  of  third  parties  pro- 
vided for  in  the  agreement.  Ileld, 
untenable.      Olimant    v.   Burns. 

218 

2.  In  July,  1880,  an  action  was 
brought  by  the  executors  of  C. 
against  H.  and  others  to  enforce 
specific  performance  of  the  said 
agreement.  The  complaint,  in 
describing  the  property  to  be  af- 
fected, excluded  the  parcels  sold 
to  the  seminary  and  to  W.  M.  was 
made  one  of  the  defendants.  She 
appeared  and  set  up  the  releases, 
and  thereupon,  by  consent,  the 
complaint  was  dismissed  as  to  her. 
The  judgment  therein,  to  which 
none  of  the  remaining  defendants 
appeared  to  have  raised  any  ob- 
jection, directed  the  sale  of  the 
seminary  parcel  with  the  land  de- 
scribed in  the  complaint.  After 
the  commencement  of  the  action, 
but  before  entry  of  judgment 
therein,  one  of  plaintiffs'  mort- 
gages was  executed.  Held,  that 
the  lis  jyendens  in  that  action  was 
no  notice  to  M.,  as  the  complaint 
excluded  the  seminary  parcel,  and 
any  agreement  between  third  par- 
ties to  include  it  therein  and  in  the 


judgment  was  ineffectual  to  affect 
her  rights  under  her  mortgage, 
and,  therefore,  so  far  as  she  was 
concerned,  there  was  a  legal  unin- 
cumbered title  in  H.  at  the  time 
he  executed  the  mortgages  in  ques- 
tion. Id. 

OFFICERS. 
See  Public  Officers. 

PARTNERSHIP. 
See  Wnx. 

PASS. 

1.  A  person  appointed  to  the  office 
of  railroad  policeman  under  the 
'*  Railroad  Law"  (g  58,  chap.  565, 
Laws  of  1891)  is  a  public  officer 
within  the  meaning  of  the  consti- 
tutional provision  (Art.  13,  §  5) 
prohibiting  a  public  officer  from 
receiving  for  his  own  use  and 
benefit  a  free  pass  from  any  cor- 
poration. Dempsey  v.  N,  T.  C.  & 
H.  R.  R.  R.  Go.  290 

2.  Where,  however,  prior  to  the 
adoption  of  the  Constitution  plain- 
tiff entered  into  a  contract  with 
defendant,  a  railroad  corporation, 
by  which  he  agreed  to  render 
services  for  it  in  preventing  depre- 
dations upon  its  property  by 
thieves  and  trespassers,  he  to  re- 
ceive for  his  services  a  fixed  salary 
and  also  an  annual  pass  for  trans- 
portation over  its  road  and  that  of 
another  railroad  company,  which 
could  be  used  by  him  whether  en- 
gaged in  the  business  of  the  cor- 
poration or  in  his  own  private 
affairs,  and  to  carry  out  his  con- 
tract plaintiff  procured  an  ap- 
pointment to  said  office  of  railroad 
policeman,  qualified  as  such,  and 
entered  upon  the  performance  of 
his  duties,  held^  that  the  pass  to 
which  he  was  entitled  under  the 
contract  was  not  a  '*free  pass" 
within  the  meaning  of  said  con- 
stitutional provision;  that  the  con- 
tract, therefore,  was  not  in  conflict 
with  that  provision;  and  that  an 
action  was  maintainable  to  compel 
specific  performance  of  the  con- 
tract by  defendant.  Id, 
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PERSONAL  PROPERTY. 

In  assessing  personal  property  as- 
sessors are  entitled  to  exercise 
more  latitude  than  is  permitted  in 
assessing  real  property.  People  ex 
rei.  MarDi.  E.  Co.  v.  Barker,     304 


PLEADING. 

1.  A  cause  of  action  upon  an  ac- 
count stated  does  not  rest  upon 
the  obligation  originally  created 
when  the  items  of  indebtedness 
arose,  but  upon  the  agreement  of 
the  parties,  made  after  the  trans- 
actions constituting  the  account,  ' 
that  a  certain  balance  remains  due  I 
from   one  to   the  other,  and  the 
promise  of  the  former  to  pay  this 
balance;  and  so,  it  is  unnecessary 
in  an    action    upon    an    account 
stated  to  set  forth  in  the  complaint 
the  subject-matter  of  the  original  I 
debt.     JSchutz  v.  Morette.  137  I 

2.  The  complaint  in  an  action  against 
an  executor  allep'ed,  in  subst<ince,  , 
that    plaintiff    presented    a  dulv 
verified  claim,  which  was  set  forth  , 
in    full,    against    the    decedent's  I 
estate,  to  defendant,  whoiicknowl-  i 
edged  its  receipt,  and  although  he 
has  had  a  reasonable  opportunity 
to  examine  into  its  validity  and 
fairness  he  has  not  disputed  or  re- 
jected  the  same,   but  refuses  to 
pay  it.      The  claim  on  its  face, 
m    connection    with    other   facts 
averred  in  the  complaint,  .showed 
presumptively  that  a  part  at  least 
was    barred  "by    the    Statute    of 
Limitations    at   the   time  of    the 
death  of  the  testatrix.     Upon  de- 
murrer to  the  complaint,  held,  that ; 
it  did  not  state  a  cause  of  action.  I 

Id.\ 

POWERS. 

By  the  will  of  B.  the  executors  were 
empowered  to  sell  any  and  all  of 
his  real  estate  when  in  their  judg- 
ment they  might  deem  it  for  the 
best  interests  of  the  estate.  The 
executors  sold  the  real  estate; 
they  paid,  in  discliarge  of  the  tes- 
tator's debts,  a  sum  in  excess  of 
that  realized  from  the  personalty. 
In  proceedings  for  a  final  account- 
ing by  the  executors,  held,  that 
before  distributing  the  proceeds  of 


the  sale  among  the  residuary  devi- 
sees, they  were  entitled  to  reim- 
burse themselves  therefrom  for 
the  sum  so  paid  in  excess  of  the 
personalty,  and  were  entitled  to  a 
credit  for  that  sum,  and  this,  with- 
out regard  to  the  question  as  to 
whether  the  power  of    sale  was 

fiven  for  the  purpose  of  paying 
ebts.     Li  re  liolton.  257 


PRACTICE. 

1.  Plaintiff  having  recovered  a  j  udg- 
ment  against  defendant  on  the  re- 
port of  a  referee  for  less  than  the 
damages  demanded  in  the  com- 
plaint appealed  from  so  much 
thereof  as  awarded  damages.  De- 
fendant appealed  from  the  whole 
judgment.  The  General  Term 
affirmed  **the  judgment  from 
which  plaintiff  appeals,"  and  re- 
versed **  the  judgment  from  which 
the  defendant  appeals,"  and  or- 
dered a  new  trial,  unless  plaintiff 
stipulated  to  reduce  the  recovery 
as  specified.  Plaintiff  failed  to 
stipulate  and  judgment  was  en- 
tered in  accordance  with  the  order. 
Jit  Id,  that  the  General  Term  had 
no  authority  to  make  the  order; 
that  if  there Waserrorin  the  judg- 
ment on  the  referee's  report,  this 
necessarily  required  the  reversal 
of  the  entire  judgment  and  a  new 
trial  as  to  the  entire  claim  or  a 
modification  of  the  judgment. 
iV7/^  Bd.  M.  UnderuoHters  v.  Nat. 
Batik  Jiepublic.  64 

2.  After  entry  of  judgment  in  an 
equity  action  on  findings  of  fact 
and  conclusions  of  law,  the  Special 
Term,  which  tried  the  action,  has 
no  power  on  moti(m  for  a  re-set- 
tlement of  the  findings  and  con- 
clusions to  make  amendments 
therein,  altering  the  decision  on 
the  merits  and  changing  the  sub- 
stantial rights  of  the  parties. 
Jleath  V.  N.  T.  B.  L.  B.  Co.     260 

3.  The  authority  given  to  the  court 
by  the  Code  of  Civil  Procedure 
(^'  723)  to  make  amendments  is 
confined  to  such  as  do  not  affect 
the  substantial  rights  of  the 
parties.  Id, 

4.  An  appeal  direct  to  the  United 
Statei  Supreme  Court  is  not  au- 
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thorized  either  by  the  United  | 
States  Revised  Statutes  or  the  act , 
of  Congress  of  1891  (Chap.  517,  i 
Laws  of  1891),  creating  Circuit 
Courts  of  Appeal,  from  a  decision  i 
of  a  judge  of  a  District  Court  at  I 
Chambers,  denying  an  application 
for  a  writ  of  habeas  corpus.  In  1 
re  BucMnan.  264 ' 

5.  Such  an  appeal,   therefore,  does 
not  operate  Jis  a  stay,  and  where  I 
the  writ  was  applied  for  in  case  of  I 
one  imprisoned  under  judgment  | 
of  a  state  court  finding  him  guilty 
of  murder  and  sentencing  him  to  i 
death,  it  furnishes  no  reason   for  j 
delaying    the    execution    of    the 
sentence.  Id,  j 

6.  A  reprieve  to  a  day  certain  granted 
by  the  governor  m  a  capital  case, 
which  day  is  beyond  the  week 
in  which,  by  order  of  the  court, 
th3  execution  was  to  take  place, 
does  not  render  it  necessary  to 
have  the  prisoner  brought  before 
the  court  to  have  the  time  of  exe- 
cution again  fixed,  but  authorizes 
the  execution  of  the  sentence  on 
the  day  on  which    the   reprieve 


terminates. 


Id. 


7.  The  distinction  betweeji  a  re- 
prieve and  a  suspension  of  sentence 
pointed  out.  Id. 

8.  The  provisions  of  the  Code  of 
Criminal  Procedure  (§§  503,  504) 
providing  that  when  a  person 
sentenced  to  death  has  not,  for 
any  reasons  save  those  specified, 
been  executed  pursuant  to  the 
sentence  at  the  time  specified,  and 
the  judgment  inflicting  the  sen- 
tence stands  in  full  lorce,  such 
person  shall  be  brought  before  one 
of  the  courts  specified  and  the  day 
for  the  execution  of  the  sentence 
again  fixed,  does  not  apply  in  the 
case  of  a  reprieve,  unless  the  day 
fixed  tiiereby  has  passed  and  the 
sentence  has  not  been  executed, 
in  which  Cixse  the  provisions  are 
applicable.  /(/. 


PRESUMPTIONS. 


of  learning  therein,  presumably 
his  occupation  of  rooms  in  the 
institution  is  only  during  the  pre- 
scribed period  of  study,  and  so, 
such  occupation  is  no  evidence  of 
a  change  cf  residence,  but  the 
«facts  to  establish  the  change  must 
be  wholly  independent  of  his  pres- 
ence in  the  new  district  as  a  stu- 
dent, and,  it  seems,  should  be  clear 
ana  convincing  to  overcome  the 
natural  presumption.  In  re  Good- 
man, 284 

2.  It  seems,  also,  that  a  verified 
statement  of  the  voter  of  a  mental 
intention  to  change  his  residence 
is  not,  unless  fortified  by  consist- 
ent acts,  sufficient  to  overcome 
such  presumption.  Id. 


PRINCIPAL  AND  SURETY. 
See  Surety. 

PROCl^DURE. 
See  Practice. 

PROOF. 
See  Evidence. 

PROPERTY. 

See  Personal  Property. 
Real  Property. 

PL^LIC   OFFICERS. 

1.  A  w^rit  of  mandamus  will  not  be 
granted  upon  the  application  of 
one  claiming  title  to  an  office,  for 
the  purpose  of  determining  tho 
validity  of  his  claim,  where  there 
is  a  serious  question  in  regard 
thereto,  and  another  person  is 
holding  and  exercising  the  func- 
tions ot  the  office.  It  seems,  that 
the  appropriate  remedy  in  such 
case  is  by  quo  warranto.  People 
€T  rel.  Lems  v.  Brush,  60 


1.  Wliile  a  voter  may  change  his  2.  A  person  appointed  to  the  office 
legal  residence  into  a  new  district  i  of  railroad  policeman  under  the 
in  spite  of  the  fact  that  he  be- '  "Railroad  I^w"  (§  58,  chap.  565, 
comes  a  student  in  an  institution  ,      Laws  of  1891)  is  a  public  officer 
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within  the  meaning  of  the  consti- 
tutional provision  (Art.  13,  §  5) 
prohibiting  a  public  officer  from 
receiving  for  his  own  use  and 
benefit  a  free  pass  from  amr  cor- 
poration. Dempaey  v.  N.  T,  dfc 
K  JR.  R.  R.  Co,  290 

8.  Where,  however,  prior  to  the 
adoption  of  the  Constitution  plain- 
tiff entered  into  a  contract  with 
defendant,  a  railroad  corporation, 
by  which  he  agreed  to  render 
services  for  it  in  preventing  depre- 
dations upon  its  property  by 
thieves  and  trespassers,  he  to  re- 
ceive for  bis  services  a  fixed  salary 
and  also  an  annual  pass  for  trans- 
portation over  its  road  and  that  of 
another  railroad  company,  which 
could  be  used  by  him  whether  en- 
gaged in  the  business  of  the  cor- 
poration or  in  his  own  private 
affairs,  and  to  carry  out  his  con- 
tract plaintiff  procured  an  ap- 
pointment to  paid  office  of  railroad 
policeman,  qualified  as  such,  and 
entered  upon  the  performance  of 
his  duties,  held,  that  the  pass  to 
which  he  was  entitled  under  the 
contract  was  not  a  "free  pass" 
within  the  meaning  of  said  consti- 
tutional provision;  that  the  con- 
tract, therefore,  was  not  in  conflict 
with  that  provision;  and  that  an 
action  was  maintainable  to  compel 
specific  performance  of  the  con- 
tract by  defendant.  Id. 

4.  As  the  commissioners  of  taxes 
and  assessments  in  the  city  of  New 
York  are  sworn  officers,  in  the  ab- 
sence of  evidence  to  the  contrary, 
it  is  to  be  presumed  that  they  have 
performed  their  duty  in  making 
an  assessment.  People  ex  rel. 
Matih.  R.  Co.  V.  Barker.  304 

See  Quo  Wakranto. 


QUO  WARRANTO. 

1.  A  writ  of  a  mandamus  will  not 
be  granted  upon  the  application  of 
one  claiming  title  to  an  office,  for 
the  purpose  of  determining  the 
validity  of  his  claim,  where  there 
is  a  serious  question  in  regard 
thereto,  and  another  person  is 
holding  and  exercising  the  func- 
tions 01  the  office.  It  seems,  that 
the  appropriate  remedy  in  such 


case  is  by  quo  warranto.     People 
ex  rel.  Lewis  v.  Brush.  60  , 

\.  An  application  for  a  peremptory 
writ  of  mandamus  requiring  de- 
fendant B.  to  surrender  to  relator 
the  office  of  mayor  of  the  city  of 
Mt.  v.,  and  that  the  other  defend- 
ants, composing  the  common  coun- 
cil, recognize  him  as  mayor,  was 
made  upon  the  relator's  affidavit, 
which  alleged,  in  substance,  that 
at  the  election  held  in  1894,  he 
received  a  majority  of  the  votes 
lawfully  cast  for  mayor,  and  that 
on  the  next  day  at  a  regular  meet- 
ing of  the  common  council  the 
votes  were  duly  canvassed  and  he 
was  declared  elected;  also,  upon 
the  certificate  of  the  city  clerk, 
that  a  resolution  to  that  cftect  was 
adopted  by  the  common  council, 
and  the  affidavit  of  B.  to  the  effect 
that  he  conceded  the  relator  was 
duly  elected,  and  that  there  was  a 
valid  canvass.  An  affidavit  of  one 
of  the  defendants  was  read  in  oppo- 
sition, which  denied  that  the  re- 
lator received  a  plurality  of  all  the 
votes,  or  that  it  so  appeared  from 
the  lawful  certificates  of  the  in- 
spectors of  election  on  file  in  the 
office  of  the  city  clerk,  or  that 
there  was  a  regular  meeting  of  the 
common  council  at  which  there 
was  a  canvass  of  the  votes  for 
mayor.  Held^  that  the  application 
was  properly  denied;  that  a  seri- 
ous question  was  raised  by  the 
opposing  affidavit,  as  to  the  re- 
lator's title  to  the  office;  and  so, 
that  a  mandamus  was  not  his 
proper  remedy.  Id, 


RAILROADS. 

1.  A  person  appointed  to  the  office 
of  railroad  policeman  under  the 
••  Railroad  Law  "  (§  58,  chap.  565, 
Laws  of  1891)  is  a  public  officer 
within  the  meaning  of  the  consti- 
tutional provision  (Art.  13,  §  5) 
prohibiting  a  public  officer  from 
receiving  for  his  own  use  and 
benefit  a  free  pass  from  any  cor- 
poration. Dempsey  v.  N.  T.  C. 
iSk  11.  R.  R.  R.  Co.  290 

2.  AVhere,  however,  prior  to  the 
adoption  of  the  Constitution  plain- 
tiff entered  into  a  contract  with 
defendant,  a  railroad  corporation, 
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M.'s  mortgages,  and  the  duty  of 
paying  the  taxes  rested  upon  the 
mortgagor,  which  duty  was  dis- 
charged by  the  payment  out  of 
the  proceeds  of  safe;  and  so,  al- 
though by  the  order  the  purchas- 
ers were  allowed  to  take  assign- 
ments, this  did  not  alter  the  char- 
acter of  the  payment,  and  the 
taxes  and  tax  titles  were  thereby 
extinguished.  Id. 

7.  Subsequent  to  the  re-conveyance 
to  H.  of  the  lots  conveyed  by  him 
to  W.,  H.  conveyed  them  to  an- 
other, and  on  the  same  day  the 
grantee  conveyed  them  to  the  wife 
of  H.,  in  whose  name  the  title 
stood  when  the  second  mortgage 
to  M.  was  executed;  she  died  in- 
testate, and  through  conveyances 
from  her  husband  and  heirs  8.  W. 
P.  acquired  title;  he,  after  the 
payment  of  the  taxes  as  above 
stated,  conveyed  the  premises  to 
his  son,  defendant  C.  W.  P.,  *'  sub- 
ject to  all  liens  and  incumbran- 
ces." S.  W.  P.  purchased  certain 
lots  at  the  referee's  sale  and  joined 
with  B.  in  the  request  for  the 
order  as  to  payment  of  taxes. 
Held,  that  while,  if  S.  W.  P.  had 
taken  possession  under  his  tax 
title,  he  might  have  set  up  such 
title  and  claimed  it  paramount  to 
the  mortgages,  and  while  the  va- 
lidity of  the  claim  could  not  have 
been  litigated  in  the  foreclosure 
suit,  yet,  as  8.  W.  P.  had  con- 
veyed the  premises  subject  to  all 
liens  and  incumbrances,  it  was 
competent  for  plaintiff  to  show 
that  the  tax  title  had  been  extin- 
guished, and  this  having  been 
proved,  the  mortgages  were  exist- 
ing liens,  and  the  title  of  the 
grantee  C.  W.  P.  was  subject  to 
them;  that  while  the  premises 
were  not  included  in  the  judg- 
ment in  the  specific  performance 
suit,  yet,  as  part  of  the  proceeds 
of  the  sales  therein,  which  were 
in  fact  moneys  of  the  mortgagor, 
were  applied  in  payment  of  such 
taxes  at  the  request  of  8.  W.  P., 
he  could  not  claim  that  the  pay- 
ment was  made  by  himself;  and 
so,  that  the  tax  title  was  pre- 
served. Id. 

8.  Also  Jidd,  that  the  report  of  the 
referee,  in  which  he  stated  the 
payment    by  him  of   the  taxes, 


pursuant  to  the  order,  was  compe- 
tent evidence  and  sufficient,  in  the 
absence  of  any  proof  to  the  con- 
trary, to  show  the  payment  even 
as  against  the  said  purchasers,  B. 
and  8.  W.  P.  Id. 

9.  The  lots  purchased  by  8.  W.  P. 
at  such  referee's  sale  were  also  in- 
cluded in  t lie  conveyance  bv  H.  to 
W.,  and  w^ere  re-conveyed  with 
the  other  land  by  the  latter  to  the 
former,  and  were  included  in 
plaintiff's  mortgages.  They  were 
never  released  from  the  purchase- 
money  mortgage  and  were  in- 
cluded in  the  agreement.  They 
were  directed  to  be  sold  by  the 
judgment  in  this  action  subject  to 
said  mortgage.  Held,  that  as  to 
these  lots  also  it  was  incompetent 
for  the  purchaser  to  use  the 
money  of  the  mortgagor  for  the 
purpose  of  purchasing  the  tax 
title  and  setting  it  up  as  para- 
mount to  plaintiff's  mortgages; 
and  that  the  provision  in  the  judg- 
ment as  to  their  sale  was  proper. 

Id. 

10.  McC.  died  leaving  a  widow  and 
four  children,  who  were  minors, 
him  surviving.  By  his  will  he 
gave  to  a  son,  the  oldest  child, 
one-fourth  of  all  his  residuary  es- 
tate after  payment  of  debts,  and 
after  deducting  the  widow's  dower 
right,  the  same  to  be  paid  to  him 
in  cash  on  his  becoming  of  age. 
The  residue  was  given  to  the 
widow  for  life,  the  remainder  to 
the  three  younger  children.  The 
widow  was  appointed  executrix 
with  power  to  sell  or  mortgage 
any  part  of  the  estate  "for  the 
purpose  of  carrying  out  the  pro- 
visions "  of  the  will  or  whenever 
in  her  judgment  it  might  be  for 
the  best  interest  of  the  estate, 
"applying  the  proceeds  to  the 
benefit  of  *  *  *  said  estate." 
The  real  estate  was  all  incum- 
bered. The  widow,  acting  under 
the  power  of  sale,  sold  a  lot  to  D. 
for  19,000,  receiving  $6,000  in  cash 
and  D.'s  bond  for  the  balance,  se- 
cured bv  mortgage  on  the  prem- 
ises. 'The  money  was  used  in 
paying  incumbrances  on  the  real 
estate.  Subsequently,  under  an 
arrangement  between  the  widow 
and  D. ,  the  latter  deeded  back  the 
lot;    his    mortgage    thereon    was 
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canceled  and  the  widow  executed 
a  mortgage  thereon  to  secure  a 
loan  made  to  pay  the  son  his 
share,  he  having  come  of  age. 
To  secure  D.  the  $6,000  paid  by 
him,  the  widow  executed  her 
bond  apd  to  secure  it  a  mortgage, 
as  executrix,  on  another  lot,  which 
recited  the  power  in  the  will,  and 
that  the  bond  was  executed  by 
her,  as  executrix,  under  the  power. 
This  mortgage  was  foreclosed  and 
the  purchaser  on  foreclosure  sale 
refused  to  complete  the  purchase, 
claiming  the  title  to  be  defective, 
on  the  ground  that  the  bond  was 
not  signed  b^  the  executrix  in  her 
official  capacity.  Held,  untenable. 
Boarty  v.  McSermott,  296 

11.  The  widow,  as  executrix  and 
individually,  and  the  three  infant 
children  were  made  parties  to  the 
foreclosure  suit,  and  the  latter  ap- 
peared by  guardian.  The  com- 
plaint set  forth  the  power  of  sale 
and  alleged  that  the  mortga^^e  was 
executed  in  pursuance  of  the 
power.  HeUi,  that  the  judgment 
Avas  conclusive  as  against  all  the 
defendants  in  that  action,  that  the 
mortgage  was  executed  under  and 
pursuant  to  the  power  and  that  it 
was  a  valid  lien.  Id. 

See,  also,  Blaxy  v.  McLean,  390 

MURDER. 
See  Peoplv  v.  Leacfi,  892 

NEGLIGENCE. 

1.  In  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff, 
an  employee  of  defendant,  alleged 
to  have  been  caused  by  its  negli- 
gent omission  to  construct  a  fire 
escape  sufficient  to  meet  the  re- 
quirements of  the  act  directing  the 
construction  of  fire  escapes  on  the 
outside  of  factories  like  that  of  the 
defendant  (Chap.  409,  Laws  of 
1886,  as  amended  by  chap.  462, 
Laws  of  1887),  these  facts  ap- 
peared: There  was  a  door  in  the 
rear  of  the  factory  opening  on  the 
first  floor;  this  was  three  feet 
above  the  court  yard,  and  beneath 
this  was  an  area  giving  access  to 
the  basement.    To  reach  this  door 


three  steps  leading  to  a  platform 
in  front  of  the  door  had  origiuully 
been  erected  over  the  area,  form- 
1^5  a  covering  to  it.  The  plat- 
form and  steps  were  supported  by 
iron  stanchions.  There  was  a  fire 
escape  ladder  directly  over  the 
platform,  its  lowest  round  ten  feet 
above  it.  Prior  to  the  fire  this  en- 
trance to  the  factory  had  been 
closed  and  the  steps  leading  to  the 
platform;  also,  as  plaintiff's  evi- 
dence tended  to  show,  one  plank 
of  the  platform  had  been  removed 
for  the  purpose  of  putting  in  a 
chute  running  from  the  court  yard 
to  the  bottom  of  the  area,  leaving 
the  iron  stanchions  exposed  and  so 
much  of  the  area  uncovered.  The 
evidence  authorized  a  finding  that 
the  portion  of  the  platform  left 
was  so  narrow  as  to  render  it  im- 
possible for  a  person  dropping 
vertically  from  the  ladder  to  land 
upon  it.  The  factory  caught  fire, 
and  plaintiff,  to  escape  from  the 
burning  building,  went  down  the 
ladder,  and  when  his  feet  were  on 
the  bottom  round,  became  uncon- 
scious and  dropped  therefrom. 
When  he  recovered  consciousness 
he  found  himself  lying  across  the 
chute.  The  court  charged  that  if 
plruntiff  dropped  upon  the  plat- 
form and  was  there  injured  he 
could  not  recover.  Held,  that  the 
evidence  justified  a  finding  that 
plaintiff  did  not  drop  upon  the 
platform,  but  upon  the  stanchiona 
or  chute;  that  the  jury  properly- 
found  defendant  guilty  of  negli- 
gence in  leaving  the  stanchions 
and  chute  in  the  condition  they 
were  and  the  area  but  partially 
covered  by  the  narrow  platform; 
and  so,  that  it  had  failed  to  fur- 
nish a  proper  fire  escape  within 
the  meaning  of  the  statute.  John- 
son V.  8.  O.  dt  L,  Co.  152 

2.  Defendant  operated  a  single-track 
street  railroad,  using  one-horse 
cjirs  in  charge  of  a  single  em- 
ployee, who  acted  as  conductor 
and  driver.  The  cars  passed  each 
other  by  means  of  switches.  The 
rear  platform  of  each  car,  where 
passengers  enter,  is  two  feet  nar- 
rower than  the  distance  between 
the  rails;  at  the  rear  of  this  plat- 
form is  a  dash  half  its  width  and 
about  thirty  inches  high.  The 
brake  is  in  front  of  the  driver's 
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platform.  Two  cars  met  in  a 
space  between  two  switches;  in 
order  to  t^ke  one  of  them  back  to 
a  switch  the  horse  was  unhitched 
and  the  driver  called  upon  plain- 
tiff, a  boy  about  eleven  years  old, 
to  take  the  reins;  he  drove  the 
horse  around  to  the  rear  of  the 
car,  and  after  the  wliifHctree  w^as 
attached  took  his  place  on  the 
rear  platform,  and  by  direction  of 
the  driver  started  the  horse,  the 
driver  taking  his  place  on  the 
front  platfohn  to  manage  the 
brake.  Some  boys  in  the  car, 
frightened  by  the  driver,  who  or- 
dered them  to  get  oflf  the  car, 
and  hurrying  to  get  off  from  the 
platform  on  which  plaintiff  was 
standing,  pushed  him  therefrom 
and  he  was  injured.  In  an  action 
to  recover  damages  the  only  speci- 
fication of  negligence  in  the  com- 
plaint was  that  the  platform  was 
unsafe  upon  which  to  place  a  boy 
of  plaintiff's  age  to  perform  the 
duties  imposed  on  liim,  and  upon 
the  trial  the  question  of  negli- 
gence was  confined  to  this  point. 
llcl'l,  that  the  emergency  author- 
ized the  driver  to  employ  outside 
assistance;  but  that  there  was  no 
reasonable  ground  for  holding 
that  the  rear  platform  wiis  an  un- 
safe place  to  put  the  plaintiff,  or 
that  there  was  any  negligence  in 
placing  him  upon 'it  to  drive  the 
horse;  and  so,  that  the  question 
was  improperly  submitted  to  the 
j  ury .     Marks  v.  Mocheaier  Rioy.  Co. 

181 

See,  also,  Geoghegan  v.  Atlas  Steam- 
ship Co.  389 
Burns  v.  Matthews.       886 


NEGOTIABLE  PAPER. 
See  Bills,  Notes,  Checks. 


NEW  TRIAL. 

1.  Plaintiff  having  recovered  a 
judgment  against  defendant  on 
the  report  of  a  referee  for  less 
than  the  damages  demanded  in 
the  complaint,  appealed  from  so 
much  thereof  as  awarded  dam- 
ages. Defendant  appealed  from 
the  whole  judgment.  The  Gen- 
eral Term  afllrmed    "the    judg- 


ment from  which  plaintiff  ap- 
peals," and  reversed  **the  judg- 
ment from  which  the  defendant 
appeals,"  and  ordered  a  new  trial, 
unless  plaintiff  stipulated  to  re- 
duce the  recovery  as  specified. 
Pl.untiff  failed  to  stipulate  and 
judgment  was  entered  in  acconi- 
ance  with  the  order.  Jlelf,  that 
the  General  Term  had  no  author- 
ity to  make  the  order;  that  if 
there  was  error  in  the  judgment 
on  the  referee's  report,  this  neces- 
sarily required  the  reversal  of  the 
entire  judgment  and  a  new  trial 
as  to  the  entire  claim  or  a  modifi- 
cation of  the  judgment.  iVa/.  Bd. 
M.  Underwriters  v.  Nat,  Bank  Be- 
public.  64 

2.  The  General  Term,  in  reversing 
an  order  granting  a  new  trial, 
held  that  3ie  verdict  could  stand 
upon  the  ground  of  negligence 
of  a  driver  in  driving  boys 
from  a  car  when  in  motion. 
Held,  error;  that  as  this  was  not 
presented  to  the  jury,  and  they 
were  not  permitted  to  consider  it, 
the  verdict  could  not  be  sustained 
on  that  ground;  that  if  sustainable 
it  must  be  sustained  on  the 
ground  upon  which  the  case  was 
submitted.  Marks  v.  Bochestrr 
Bicy,  Co.  181 


NEW  YORK  (CITY  OF). 

1.  In  1867  defendant  granted  to 
plaintiff  the  right  to  operate  a 
ferry,  and  executed  to  it  a  lease  of 
certain  slips  and  bulkheads  for  the 
t«rm  of  ten  years,  by  the  terms  of 
which  plaintiff  was  to  erect  the 
necessary  ferry  fi-\tures  and  to 
yield  them  up  to  defendant  at  the 
end  of  the  term,  subject,  however, 
to  the  right  reserved  to  such  a 
lessee  by  the  provision  of  the  city 
cliarter  of  1857  (§  41,  chap.  446, 
Laws  of  1857),  reciuiriug  all  per- 
sons acquiring  any  ferry  lease  to 
purchase  at  a  fair  valuation  the 
boats,  buildings  and  other  prop- 
erty of  a  former  lessee  necessary 
for  the  purposes  of  such  ferry 
grant.  Subsequently,  by  agree- 
ment between  the  parties,  plaintiff 
surrendered  the  premises  covered 
by  the  lease  and  accepted  in  lieu 
thereof  a  lease  of  other  premises 
for  the    balance  of   the  original 
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term;  in  and  by  which  defendant 
covenanted  that  in  case  a  new 
lease  should  not  be  granted  to 
phiintiff,  defendant  would  pay  for 
the  buildings  and  ferry  fixtures 
erected  by  plaintiff  on  the  demised 
premises,  "in  the  manner  pro- 
vided for  in  and  by  the  said  tirst- 
mentioned  recited  indenture  or 
lejise."  At  the  termination  of  this 
lease  plaintiff  demanded  a  re- 
newal at  the  same  rental,  which 
defendant  refused,  and  a  lease  was 
executed  to  another  ferry  com- 
pany at  an  increased  rental.  In 
an  action  upon  said  covenant  tore- 
cover  the  value  of  the  buildings 
and  ferry  fixtures  erected  by  plain- 
tiff, held,  that  the  rights  of  the 
parties  were  not  affected  by  the 
revised  charter  of  1870  (Chap.  137, 
Laws  of  1870),  and  that  defendant 
was  under  no  obligation  to  renew 
the  lease  at  the  same  rental  as  pro- 
vided for  by  the  old  lease.  N.  T. 
&B.  F.  Go.  V.  Mayor,  etc.,  N.  Y. 

145 

J.  It  appeared  that  the  ferry  com- 
pany to  whom  the  new  lease  was 
executed  was  organized  by  plain- 
tiff's officers  for  its  benefit  and 
that  of  its  stockholders.  Held. 
that  in  effect  the  new  lease  was 
issued  to  plaintiff,  it  having  be- 
come its  own  successor  under  a 
new  name;  and  so,  it  had  no  cause 
of  action.  Id. 


Z,  The  provision  of  the  New  York 
Consolidation  Act  (§  879,  chap. 
410,  Laws  of  1882)  declaring  that 
no  action  in  the  nature  of  a  bill  in 
equity  or  otherwise  shall  be  com- 
menced for  the  vacation  of  any 
assessment  in  said  city  or  to  re- 
move a  cloud  on  title,  but  that  the 
property  owners  shall  be  confined 
to  the  remedies  given,  is  not  lim- 
ited to  actions  wherein  it  is  sought 
simply  to  vacate  assessments  or  to 
remove  clouds  on  title,  but  pro- 
hibits as  well  an  action  to  restrain 
the  creation  of  a  cloud  on  title  by 
means  of  a  sale  by  virtue  of  an 
assessment  and  the  giving  of  a 
lease  consequent  on  such  sale  on 
the  ground  that  the  assessment  is 
void.  The  relief  sought  in  such  a 
case  is,  in  substance,  a  vacation  of 
the  assessment.  Scudder  v.  Mayor, 
.etc.,  N.  Y.  245 


4.  The  section  was  intended  to  con- 
fine property  owners  in  all  cases 
of  alleged  void  assessments  to  the 
remedies  provided  for  in  the  act. 

Id. 

5.  Under  the  provisions  of  the  Re- 
vised Statutes  in  reference  to  the 
assessment  for  taxation  of  real 
property  (1  R.  S.  393,  §  17).  which 
requires  the  assessors  to  assess  the 
same  at  its  *'just  and  full  value 
as  they  would  appraise  the  same 
in  payment  of  a  j ust  debt  due  from 
a  solvent  debtor,"  and  also  under 
the  provision  of  the  New  York 
Consolidation  Act  (§  814,  chap. 
410,  Laws  of  1882),  which  re- 
quires the  a-jsessment  to  be  *'at 
the  sum  for  which  such  property 
under  ordinary  circumstances 
would  sell,"  it  is  the  duty  of  the 
assessors  to  assess  the  property  at 
its  actual  value.  People  ex  rel. 
Manh.  R.  Co.  v.  Barker.  804 

6.  As  the  commissioners  of  taxes 
and  assessments  in  the  city  of 
New  York  are  sworn  officers,  in 
the  absence  of  evidence  to  the 
contrary,  it  is  to  be  presumed  that 
they  have  performed  their  duty  in 
making  such  an  assessment.      Id. 

See  Recognizance. 


NOTICE. 

1.  In  October,  1870,  H.  was  the 
owner  of  a  tract  of  land  subject 
to  a  purchase-money  mortgage; 
he  conveyed  a  portion  thereof  to  a 
seminary,  and  C.,  the  mortgagee, 
before  the  conveyance,  executed 
to  H.  a  release,  absolute  in  its 
terms,  of  that  portion  from  the 
lien  of  the  mortgage.  The  deed 
of  II.  stated  that  the  land  was 
granted  on  the  condition  that  it 
should  be  kept  and  used  as  a 
theological  seminary;  the  grantee 
covenanted  that  it  would,  within 
five  years,  erect  buil.lings  on  the 
premises  for  that  purpose,  and,  in 
case  of  default,  would,  upon  re- 
quest, re-conve}'  to  H.  In  April, 
1871,  IL,  his  wife  and  C.  entered 
into  a  contjact  by  which  it  was 
agreed  that  the  land  covered  by 
said  mortgage,  except  that  por- 
tion to  which  the  seminary  *  *  may 
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retain  title,'*  and  also  other  lands 
owned  by  H.  and  wife,  should  be 
sold  off  in  lots  and  the  purchase 
money  divided  between  the  par- 
ties in  specified  proportions.  In 
June,  1871,  H.  conveyed  certain 
other  portions  of  the  tract  to  W., 
which  was  also  released  by  C. 
from  the  purchase-money  mort- 
gage. In  May,  1873,  the  seminary 
re-conveyed  to  11.  the  land  so  con- 
veyed to  it  by  him,  and  in  June, 
1879,  W.  re-conveyed  to  H.  the 
portion  so  conveyed  to  him. 
Thereafter  H.  and  wife  executed 
to  M.,  the  original  plaintiff  herein, 
two  mortgages  on  the  portions  so 
re-conveyed  to  him  by  the  semi- 
nary and  W.  In  an  action  to 
foreclose  said  mortgages  defend- 
ants claimed  that  by  reason  of  the 
covenant  for  re-conveyance  in  the 
deed  to  the  seminary  the  land  con- 
veyed, upon  being  re-conveyed  to 
H.,  became  subject  to  the  agree- 
ment and  subject  to  be  sold  under 
its  provisions,  and  although  M. 
had  no  actual  notice  of  the  agree- 
ment that  the  record  thereof  was 
constructive  notice;  and  so,  that 
she  took  her  mortgage  subject  to 
the  rights  of  third  parties  pro- 
vided for  in  the  agreement.  Held, 
untenable.      Olipfiant    v.   Bunm. 

218 

2.  In  July,  1880,  an  action  was 
brought  by  the  executors  of  C. 
against  H.  and  others  to  enforce 
specific  performance  of  the  said 
agreement.  The  complaint,  in 
describing  the  property  to  be  af- 
fected, excluded  the  parcels  sold 
to  the  seminary  and  to  W.  M.  was 
made  one  of  the  defendants.  She 
appeared  and  set  up  the  releases, 
and  thereupon,  by  consent,  the 
complaint  was  dismissed  as  to  her. 
The  judgment  therein,  to  which 
none  of  the  remaining  defendants 
appeared  to  have  raised  any  ob- 
jection, directed  the  sale  of  the 
seminary  parcel  with  the  land  de- 
scribed in  the  complaint.  After 
the  commencement  of  the  action, 
but  before  entry  of  judgment 
therein,  one  of  plaintiffs'  mort- 
gages was  executed.  Ileld,  that 
the  lis  pendens  in  that  action  was 
no  notice  to  M. ,  as  the  complaint 
excluded  the  seminary  parcel,  and 
any  agreement  between  third  par- 
ties to  include  it  therein  and  in  the 


judgment  was  ineffectual  to  affect 
her  rights  under  her  mortgage, 
and,  therefore,  so  far  as  she  was 
concerned,  there  was  a  legal  unin- 
cumbered title  in  H.  at  the  time 
he  executed  the  mortgages  in  ques- 
tion. Id, 

OFFICERS. 
See  Public  Officers. 


PARTNERSHIP. 
See  Will. 

PASS. 

.  A  person  appointed  to  the  ofllce 
of  railroad  policeman  under  the 
*•  Railroad  Law  "  (§  58,  chap.  565, 
Laws  of  1891)  is  a  public  oflacer 
within  the  meaning  of  the  consti- 
tutional provision  (Art.  13,  §  5) 
prohibiting  a  public  ofllcer  from 
receiving  for  his  own  use  and 
benefit  a  free  pass  from,  anv  cor- 
poration. Dempsey  v.  N.  Y,  C.  db 
H.  R.  R.  R.  Co.  290 

.  Where,  however,  prior  to  the 
adoption  of  the  Constitution  plain- 
tiff entered  into  a  contract  with 
defendant,  a  railroad  corporation, 
by  which  he  agreed  to  render 
services  for  it  in  preventing  depre- 
dations upon  its  property  by 
thieves  and  trespassers,  he  to  re- 
ceive for  his  services  a  fixed  salary 
and  also  an  annual  pass  for  trans- 
portation over  its  road  and  that  of 
another  railroad  company,  which 
could  be  used  by  him  whether  en- 
gaged in  the  business  of  the  cor- 
poration or  in  his  own  private 
affairs,  and  to  carry  out  his  con- 
tract plaintiff  procured  an  ap- 
pointment to  said  office  of  railroad 
policeman,  qualified  as  such,  and 
entered  upon  the  performance  of 
his  duties,  held,  that  the  pass  to 
which  he  was  entitled  under  the 
contract  was  not  a  ''free  pass" 
within  the  meaning  of  said  con- 
stitutional provision;  that  the  con- 
tract, therefore,  was  not  in  conflict 
with  that  provision;  and  that  an 
action  was  maintainable  to  compel 
specific  performance  of  the  con- 
tract by  defendant.  Id. 
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PERSONAL  PROPERTY. 

In  assessing  personal  property  as- 
sessors are  entitled  to  exercise 
more  latitude  than  is  permitted  in 
assessing  real  property.  People  ex 
rel.  Manh.  R.  Co.  v.  Barker,     804 


PLEADING. 

1.  A  cause  of  action  upon  an  ac- 
count stated  does  not  rest  upon 
the  obligation  originally  created 
when  the  items  of  indebtedness 
arose,  but  upon  the  agreement  of 
the  parties,  made  after  the  trans- 
actions constituting  the  account, 
that  a  certain  balance  remains  due 
from  one  to  the  other,  and  the 
promise  of  the  former  to  pay  this 
balance;  and  so,  it  is  unnecessary 
in  an  action  upon  an  account 
stated  to  set  forth  in  the  complaint 
the  subject-matter  of  the  original 
debt.     Schutz  v.  Morette.  137 

2.  The  complaint  in  an  action  against 
an  executor  alleged,  in  subst^incc, 
that  plaintiff  presented  a  duly 
verified  claim,  which  was  set  fortli 
in  full,  against  the  decedent's 
estate,  to  defendant,  who  acknowl- 
edged its  receipt,  and  although  he 
has  had  a  reasonable  opportunity 
to  examine  into  its  validity  and 
fairness  he  has  not  disputed  or  re- 
jected the  same,  but  refuses  to 
pay  it.  The  claim  on  its  face, 
m  connection  with  other  facts 
averred  in  the  complaint,  showed 
presumptively  that  a  part  at  least 
was  barred  by  the  Statute  of 
Limitations  at  the  time  of  the 
death  of  the  testatrix.  Upon  de- 
murrer to  the  complaint,  held,  that 
it  did  not  state  a  cause  of  action. 

Id. 

POWERS. 

By  the  will  of  B.  the  executors  were 
empowered  to  sell  any  and  all  of 
his  real  estate  w^hen  in  their  judg- 
ment they  might  deem  it  for  the 
best  interests  of  the  estate.  The 
executors  sold  the  real  estate; 
they  paid,  in  discliarge  of  the  tes- 
tator's debts,  a  sum  in  excess  of 
that  realized  from  the  personalty. 
In  proceedings  for  a  final  account- 
ing by  the  executors,  Juld,  that 
before  distributing  the  proceeds  of 


the  sale  among  the  residuary  devi- 
sees, they  were  entitled  to  reim- 
burse themselves  therefrom  for 
the  sum  so  paid  in  excess  of  the 
personalty,  and  were  entitled  to  a 
credit  for  that  sum,  and  this,  with- 
out regard  to  the  question  as  to 
whether  the  power  of  sale  was 
given  for  the  purpose  of  paying 


debts.     Ill  re  Bolton. 


PRACTICE. 


257 


1 .  Plaintiff  having  recovered  a  j  udg- 
ment  against  defendant  on  the  re- 
port of  a  referee  for  less  than  the 
damages  demanded  in  the  com- 
plaint appealed  from  so  much 
thereof  as  awarded  damages.  De- 
fendant appealed  from  the  whole 
judgment.  The  General  Term 
affirmed  **the  judgment  from 
which  plaintiff  appeals,"  and  re- 
versed "  the  judgment  from  which 
the  defendant  appeals,"  and  or- 
dered a  new  trial,  unless  plaintiff 
stipulated  to  reduce  the  recovery 
as  specified.  Plaintiff  failed  to 
stipulate  and  judgment  was  en- 
tered in  accordance  with  the  order. 
HeUl  that  the  General  Term  had 
no  authority  to  make  the  order; 
that  if  thereVas  error  in  the  judg- 
ment on  the  referee's  report,  this 
necessarily  required  the  reversal 
of  the  entire  judgment  and  a  new 
trial  as  to  the  entire  claim  or  a 
modification  of  the  judgment. 
Nat.  Bd.  M.  UnderwHters  v.  Nat. 
Bank  Bepublic.  64 

3.  After  entry  of  judgment  in  an 
equity  action  on  findings  of  fact 
and  conclusions  of  law,  tYie  Special 
Term,  which  tried  the  action,  has 
no  power  on  motion  for  a  re-set- 
tlement of  the  findings  and  con- 
clusions to  make  amendments 
therein,  altering  the  decision  on 
the  merits  and  changing  the  sub- 
stantial rights  of  the  parties. 
Heath  v.  N  Y.  B.  L.  B.  Co.     260 

3.  The  authority  given  to  the  court 
by  the  Code  of  Civil  Procedure 
(^  723)  to  make  amendments  is 
confined  to  such  as  do  not  affect 
the  substantial  rights  of  the 
parties.  Id. 

4.  An  appeal  direct  to  the  United 
States  Supreme  Court  is  not  au- 
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thorized  either  by  the  United 
States  Revised  Statutes  or  the  act 
of  Congress  of  1891  (Chap.  517, 
Laws  of  1891),  creating  Circuit 
Courts  of  Appeal,  from  a  decision 
of  a  judge  of  a  District  Court  at 
Chambers,  denying  an  application 
for  a  writ  of  habeas  corpus.  In 
re  Buchanan.  264 

6.  Such  an  appeal,  therefore,  does 
not  operate  us  a  stay,  and  where 
the  writ  was  applied  for  in  case  of 
one  imprisoned  under  judgment 
of  a  state  court  finding  him  guilty 
of  murder  and  sentencing  him  to  i 
death,  it  furnishes  no  reason  for 
delaying  the  execution  of  the 
sentence.  Id. 

6.  A  reprieve  to  a  day  certain  granteii 
by  the  governor  m  a  capital  Ciise, 
which  day  is  beyond  the  week 
in  which,  by  order  of  the  court, 
th3  execution  was  to  take  place, 
does  not  render  it  necessary  to 
have  the  prisoner  brought  before 
the  court  to  have  the  time  of  exe- 
cution again  fixed,  but  authorizes 
the  execution  of  the  sentence  on 
the  day  on  which  the  reprieve 
terminates.  Id, 

7.  The  distinction  between  a  re- 
prieve and  a  suspension  of  sentence 
pointed  out.  Id. 

8.  The  provisions  of  the  Code  of 
Criminal  Procedure  (§§  503,  504) 
providing  that  when  a  person 
sentenced  to  death  has  not,  for 
any  reasons  save  those  specified, 
been  executed  pursuant  to  the 
sentence  at  the  time  specified,  and 
the  judgment  inflicting  the  sen- 
tence stands  in  full  mrce,  such 
person  shall  be  brought  before  one 
of  the  courts  specified  and  the  day 
for  the  execution  of  the  sentence 
again  fixed,  does  not  apply  in  the 
case  of  a  reprieve,  unless  the  day 
fixed  thereby  has  passed  and  the 
sentence  has  not  been  executed, 
in  which  case  the  provisions  are 
applicable.  Id. 


PRESUMPTIONS. 


of  learning  therein,  presumably 
his  occupation  of  rooms  in  the 
institution  is  only  during  the  pre- 
scribed period  of  study,  and  so, 
such  occupation  is  no  evidence  of 
a  change  of  residence,  but  the 
>fact8  to  establish  the  change  must 
be  wholly  independent  of  his  pres- 
ence in  the  new  district  as  a  stu- 
dent, and,  it  seetns,  should  be  clear 
ana  convincing  to  overcome  the 
natural  presumption.  In  re  Oood- 
man,  284 

2.  It  seems,  also,  that  a  verified 
statement  of  the  voter  of  a  mental 
intention  to  change  his  residence 
is  not,  unless  fortified  by  consist- 
ent acts,  sufficient  to  overcome 
such  presumption.  Id. 


PRINCIPAL  AND  SURETY. 
See  Surety. 

PROCEDURE. 
See  Practice. 

PROOF. 
See  Evidence. 

PROPERTY. 

See  PERsoNAii  Property. 
Real  Property. 

PL^LIC   OFFICERS. 

.  A  w^rit  of  mandamus  will  not  be 
granted  upon  the  application  of 
one  claiming  title  to  an  office,  for 
the  purpose  of  determining  the 
validity  of  his  claim,  where  there 
is  a  serious  question  in  regard 
thereto,  and  another  person  is 
holding  and  exercising  the  func- 
tions or  the  office.  It  seems,  that 
the  appropriate  remedy  in  such 
case  is  by  quo  warranto.  People 
ex  rel.  Leicis  v.  Brush.  60 


1.  While  a  voter  may  change  his  2.  A  person  appointed  to  the  office 
legal  residence  into  a  new  district  of  railroad  policeman  under  the 
in  spite  of  the  fact  that  he  be- 1  "Itailroad  I^aw"  (§  58,  chap.  565, 
comes  a  student  in  an  institution  |     Laws  of  1891)  is  a  public  officer 
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•within  the  meaning  of  the  consti- 
tutional provision  (Art.  13,  §  5) 
prohibiting  a  public  officer  from 
receiving  for  his  own  use  and 
benefit  a  free  pass  from  amr  cor- 
poration. Dempsey  v.  iV.  i.G.d; 
K  R.  R,  R.  Co.  290 

8.  Where,  however,  prior  to  the 
adoption  of  the  Constitution  plain- 
tiff entered  into  a  contract  w^ith 
defendant,  a  railroad  corporation, 
by  which  he  agreed  to  render 
services  for  it  in  preventing  depre- 
dations upon  its  property  by 
thieves  and  trespassers,  he  to  re- 
ceive for  his  services  a  fixed  salary 
and  also  an  annual  pass  for  trans- 
portation over  its  road  and  that  of 
another  railroad  company,  which 
could  be  used  by  hira  whether  en- 
gaged in  the  business  of  the  cor- 
poration or  in  his  own  private 
affairs,  and  to  carry  out  his  con- 
tract plaintiff  procured  an  ap- 
pointment to  Raid  office  of  railroad 
policeman,  qualified  as  such,  and 
entered  upon  the  performance  of 
his  duties,  Jield,  that  the  pass  to 
which  he  was  entitled  under  the 
contract  was  not  a  "free  pass" 
within  the  meaning  of  said  consti- 
tutional provision;  that  the  con- 
tract, therefore,  was  not  in  conflict 
with  that  provision;  and  that  an 
action  was  maintainable  to  compel 
specific  performance  of  the  con- 
tract by  defendant.  Id. 

4.  As  the  commissioners  of  taxes 
and  assessments  in  the  city  of  New 
York  are  sworn  officers,  in  the  ab- 
sence of  evidence  to  the  contrary, 
it  is  to  be  presumed  that  they  have 
performed  their  duty  in  making 
an  assessment.  People  ex  rel. 
Manh.  R.  Go.  v.  Barker.  304 

See  Quo  Warranto. 


QUO  WARRANTO. 

1.  A  writ  of  a  mandamus  will  not 
be  granted  upon  the  application  of 
one  claiming  title  to  an  office,  for 
the  purpose  of  determining  the 
validity  of  his  claim,  where  there 
is  a  serious  question  in  regard 
thereto,  and  another  person  is 
holding  and  exercising  the  func- 
tions of  the  office.  It  seems,  that 
the  appropriate  remedy  in  such 


case  is  by  quo  warranto.     People 
ex  rel.  Lewis  v.  Bimsh.  60  , 

2.  An  application  for  a  peremptory 
writ  or  mandamus  requiring  de- 
fendant B.  to  surrender  to  relator 
the  office  of  mayor  of  the  city  of 
Mt.  V. ,  and  that  the  other  defend- 
ants, composing  the  common  coun- 
cil, recognize  him  as  mayor,  was 
made  upon  the  relator's  affidavit, 
which  alleged,  in  substance,  that 
at  the  election  held  in  1894,  he 
received  a  majority  of  the  votes 
lawfully  cast  for  mayor,  and  that 
on  the  next  day  at  a  regular  meet- 
ing of  the  common  council  the 
votes  were  duly  canvassed  and  he 
was  declared  elected;  also,  upon 
the  certificate  of  the  city  clerk, 
that  a  resolution  to  that  effect  was 
adopted  by  the  common  council, 
and  the  affidavit  of  B.  to  the  effect 
that  he  conceded  the  relator  was 
duly  elected,  and  that  there  was  a 
val  id  can  vass.  An  affidavit  of  on  e 
of  the  defendants  was  read  in  oppo- 
sition, which  denied  that  the  re- 
lator received  a  plurality  of  all  the 
votes,  or  that  it  so  appeared  from 
the  lawful  certificates  of  the  in- 
spectors of  election  on  file  in  the 
office  of  the  city  clerk,  or  tbat 
there  was  a  regular  meeting  of  the 
common  council  at  which  there 
was  a  canvass  of  the  votes  for 
mayor.  Held,  that  the  application 
was  properly  denied;  that  a  seri- 
ous question  was  raised  by  the 
opposing  affidavit,  as  to  the  re- 
lator's title  to  the  office;  and  so, 
that  a  mandamus  was  not  his 
proper  remedy.  Id. 


RAILROADS. 

1.  A  person  appointed  to  the  office 
of  railroad  policeman  under  the 
•*  Railroad  Law  "  (§  58,  chap,  565, 
Laws  of  1891)  is  a  public  officer 
within  the  meaning  of  the  consti- 
tutional provision  (Art.  13,  §  6) 
prohibiting  a  public  officer  from 
receiving  for  his  own  use  and 
benefit  a  free  pass  from  any  cor- 
poration. Dempsey  v.  iV^.  T.  C. 
<fe  U.  R.  R.  R.  Co,  290 

2.  Where,  however,  prior  to  the 
adoption  of  the  (Constitution  plain- 
tiff entered  into  a  contmct  with 
defendant,  a  railroad  corporation, 


472 


INDEX. 


by  whicli  he  agreed  to  render 
services  for  it  in  preventing  dep- 
redations upon  its  property  by 
thieves  and  trespassei*s,  he  to  re- 
ceive for  his  services  a  fixed  salary 
and  also  an  annual  pass  for  trans- 
portation over  its  road  and  that  of 
another  railroad  company,  which 
could  be  used  by  him  whether 
engaged  in  the  business  of  the 
•  corporation  or  in  his  own  private 
affairs,  and  to  carry  out  his  con- 
tract plaintiff  procured  an  ap- 
pointment to  saia  office  of  railroad 
policeman,  qualified  as  such,  and 
entered  upon  the  performance  of 
his  duties,  Jield,  that  the  pass  to 
which  he  was  entitled  under  the 
contract  was  not  a  "free  pass" 
within  the  meaning  of  said  consti- 
tutional provision;  that  the  con- 
tract, therefore,  was  not  in  con- 
flict with  that  provijrion;  and  that 
an  action  was  maintainable  to 
compel  specific  performance  of 
the  contract  by  defendant.        Id. 

8.  When  a  petition,  which  institutes 
proceedings  for  the  condemnation 
of  real  property,  is  properly  and 
duly  presented  to  the  Supreme 
Court,  that  court  is  required,  if  no 
sufficient  cause  is  shown  in  oppo- 
sition, to  make  an  order  appoint- 
ing commissionei's  to  ascertain  the 
compensation  to  be  made  to  the 
property  owner;  and,  when  their 
report  comes  on  to  be  confirmed 
by  the  court,  then  is  the  time  for 
judicial  action  upon  it,  either  in 
confirming  it,  or  in  setting  it  aside 
for  irregularity  or  for  error  of  law 
in  the  proceedings.  In  re  South- 
ern Boulevard  R.  JR.  Co.  352 

4.  Where,  therefore,  in  such  pro- 
ceedings, it  appeared  that  the  knd 
proposed  to  be  condemned  was 
laid  out  as  a  boulevard  under  the 
provisions  of  chapter  290,  Laws 
of  1867,  section  24  of  which  pro- 
hibited the  construction  of  rail  or 
tramways  thereon,  without  a 
special  act  of  the  legislature,  and 
provided  that  in  such  case  nothing 
should  affect  the  owners'  right  to 
recover  the  full  value  of  the  land 
taken,  as  if  the  boulevard  had 
never  been  hiid  out;  and  it  also 
appeared  thr.t  chapter  723,  Laws 
of  1887,  amended  said  section 
by  excepting  from  said  prohibi- 
tion railroad  companies  organized 


under  chapter  262,  Laws  of  1884,  of 
which  the  petitioner  was  one.  and 
the  court  refused  to  appoint  com- 
missioners, upon  the  ground  that, 
as  the  act  of  1887  had  been  held  to 
be  unconstitutional,  it  had  no 
power  to  authorize  proceedings 
under  said  act,  ?ield,  that  such 
power  was  conferred  upon  the 
Supremo  Court  by  the  General 
Railroad  Law,  and  was  not  af- 
fected by  the  said  act  of  1887;  that 
its  provisions  were  for  the  con- 
sideration of  the  tribunal  to  be 
constituted  by  the  order  of  the 
court  or  of  the  court  itself  upon 
the  coming  in  of  its  report,  and 
that  the  refusal  to  appoint  com- 
missioners was  error.  Id, 


REAL  PROPERTY. 

Under  the  provisions  of  the  Re- 
vised Statutes  in  reference  to  the 
assessment  for  taxation  of  real 
property  (1  R.  S.  393,  §  17),  which 
requires  the  assessors  to  assess  the 
same  at  its  "just  and  full  value 
as  they  would  appifiise  the  same 
in  payment  of  a  just  debt  due 
from  a  solvent  debtor,"  and  also 
under  the  provision  of  the  New 
York  Consolidation  Act  (§  814, 
chap.  410,  Laws  of  1882),  which 
requires  the  assessment  to  be  "at 
the  sum  for  which  such  property 
under  ordinary  circumstances 
would  sell,"  it  is  the  duty  of  the 
assessors  to  assess  the  property  at 
its  actual  value.  People  ex  rel. 
Manh.  R.  Go.  v.  Barker.  304 

RE-ARGUMENT    (DENIAL    OP 
MOTION  FOR). 

^Q^SmithY.  Town  of  Greenwich.  873 


RECOGNIZANCE. 

The  law  permitting  a  judgment  to 
be  entered  upon  a  recognizance  in 
the  city  of  New  York  after  an 
order  of  forfeiture  constitutes 
part  of  the  undertaking,  and  the 
party  executing  it  consents  that 
in  ci\se  of  forfeiture  judgment 
may  at  once  be  entered  thereon, 
upon  which  a  general  execution 
may  be  issued,  and  this  consti- 
tutes a  voluntary  appearance  in 
the  action.     People  v,  (Jowan.   348 
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REMEDIES. 

1  The  firm  of  F.  Bros.  &  Co.  being 
indebted  to  certain  banks  on 
promissory  notes  not  yet  due,  and 
being  in  financial  trouble,  advised 
the  banks  of  that  fact,  and  en- 
tered into  an  agreement  with  them, 
in  pursuance  of  which  the  banks 
surrendered  the  notes  and  received 
in  place  thereof  the  firm  notes 
payable  on  demand,  also  an  instru- 
ment in  writing,  by  the  terms  of 
which  the  firm  transferred  to  the 
banks  as  security  all  its  stock  in 
trade  and  fixtures,  with  authority 
to  hold  and  sell  the  same  and 
apply  the  net  proceeds  to  the  pay- 
ment of  the  notes;  any  surplus  to 
be  paid  over  to  the  firm  or  its  as- 
signs. The  banks  took  immedi- 
ate possession  of  the  property  so 
transferred,  sold  the  same  and  ap- 
plied the  net  proceeds  ratably  to 
the  payment  of  the  notes,  such 
proceeds  not  being  suflicient  to 
pay  the  whole  indebtedness.  In 
an  action  by  certain  judgment 
creditors  of  the  firm  to  set  aside 
the  transfer  as  being  fraudulent 
and  void  against  creditor^  these 
facts  appeared:  On  the  next  day 
after  the  transacticn  said  firm  exe- 
cuted to  other  crc-ditors  various 
similar  transfers  which,  as  a  whole, 
covered  all  the  remaining  prop- 
erty of  the  firm.  These  transfers 
bore  the  same  date  as  the  one  in 
question.  No  general  assignment 
for  the  benefit  of  creditoi-s  was 
made  by  the  firm.  The  trial  court 
found  that  at  the  time  of  the  trans- 
fer and  delivery  of  the  property  to 
the  banks  neither  of  them  had  any 
knowledge  of  any  other  transfer 
or  intended  transfer  by  the  firm, 
and  that  the  transaction  was  with- 
out intent  to  hinder,  defraud  or  de- 
lay creditors.  Held,  that  the  com- 
plaint was  properly  dismissed; 
that  so  far  as  the  evidence  dis- 
closed there  was  no  relation  or 
connection  between  the  transac- 
tion with  the  banks  and  tliose  with 
other 'creditors,  and  so  they  could 
not  be  considered  as  one  and  the 
same  transaction,  and  there  was 
no  violation  shown  of  the  pro- 1 
hibition  of  the  General  Assign-  i 
ment  Act  (^  30,  chap.  503,  Laws  of 
1887)  prohibiting  preferences  in 
such  an  assignment  exceeding  one- 
third  of  the  value  of  the  assigned 
estate.     Maass  v.  Falk.  34 
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2.  It  Heems,  that  had  there  been  a 
general  assignment  by  the  firm, 
and  the  transaction  with  the  banks 
constituted  an  undue  preference, 
plaintiffs'  action  was  not  the 
proper  remedy;  that  instead  of  an 
action  in  their  own  behalx,  it 
should  have  been  in  behalf  of  all 
the  creditors  excluded  by  the 
transfers  from  a  share  in  the 
debtors'  assets,  to  secure  to  them 
a  ratable  distribution  of  two-thirds 
thereof.  Id. 

3.  A  writ  of  mandamus  will  not  be 
granted  upon  the  application  of 
one  claiming  title  to  an  office,  for 
the  purpose  of  determining  the 
validity  of  his  claim,  where  there 
is  a  serious  question  in  regard 
thereto,  and  another  person  is 
holding  and  exercising  the  func- 
tions of  the  office.  It  seems,  that 
the  appropriate  remedy  in  such 
case  is  by  quo  warranto.  People 
ex  rel.  Lewis  v.  Brush,  60 

4.  An  application  for  a  peremptory 
writ  of  mandamus  requiring  de- 
fendant B.  to  surrender  to  relator 
the  office  of  mayor  of  the  city  of 
Mt.  V. ,  and  that  the  other  defend- 
ants, composing  the  common  coun- 
cil, recognize  him  as  mayor,  was 
made  u])on  the  relator's  affidavit, 
which  alleged,  in  substance,  that 
at  the  election  held  in  1894,  he  re- 
ceived a  majority  of  the  votes 
lawfully  cast  for  mayor,  and  that 
on  the  next  day  at  a  regular  meet- 
ing of  the  common  council  the 
votes  were  duly  canvassed  and  he 
was  declared  elected;  also,  upon 
the  certificate  of  the  city  clerk, 
that  a  resolution  to  that  effect  was 
adopted  by  the  common  council, 
and  the  affidavit  of  B.  to  the  effect 
that  he  conceded  the  relator  was 
duly  elected,  and  that  there  was  a 
valid  canvass.  An  affidavit  of 
one  of  the  defendants  was  read  in 
opposition,  which  denied  that  the 
relator  received  a  plurality  of  all 
the  votes,  or  that  it  so  appeared 
from  the  lawful  certificates  of  the 
inspectors  of  election  on  file  in  the 
office  of  the  city  clerk,  or  that 
there  was  a  regular  meeting  of  the 
common  council  at  which  there 
was  a  canvass  of  the  votes  for 
mayor.  Held,  that  the  applica- 
tion was  properly  denied;  that  a 
serious  question  was  raised  by  the 
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opposing  affidavit,  as  to  the  rela- 
tor's title  to  the  office;  and  so, 
that  a  mandamus  was  not  his 
proper  remedy.  Id. 


REPLEVIN. 

1.  Where  a  sale  of  goods  on  credit 
has  been  induced  by  fraud  on  the 
part  of  the  purchaser,  the  vendor 
may,  on  discovery  of  the  fraud, 
disaffirm  the  saleand  follow  the 
proceeds  of  the  goods  in  the  hands 
of  a  sheriff,  who  has  levied  upon 
and  sold  them  by  virtue  of  an  ex- 
ecution against  the  purchaser. 
Converse  v.  Sickles.  200 

2.  Defendant,  a  sheriff,  under  execu- 
tions against  F.  R.  &  Co..  levied 
upon  certain  goods  which  had 
been  sold  on  credit  by  plaintiff  to 
that  firm.  Plaintiff,  claiming  that 
the  sale  was  induced  by  fraud, 
disaffirmed  the  sale,  and  brought 
an  action  of  replevin  to  recover 
the  goods.  On  trial  of  said  action 
plaintiffs'  counsel,  in  his  opening, 
stated  that  he  was  unable  to  show- 
that  a  demand  upon  defendant  for 
a  return  of  the  goods  was  made 
and  refused,  and  conceded  that  the 
goods  had  been  tiikcn  by  plaintiffs 
and  disposed  of.  Thereupon,  on 
motion  of  defendant's  counsel,  a 
verdict  was  rendered  for  defend- 
ant for  a  return  (»f  the  goods,  and 
assessing  their  value  at  a  sum 
agreed  upon.  Judgment  was  en- 
tered and  plaintiffs  paid  the 
amount  thereof,  but  served  on  de- 
fendant a  demand  in  writing  for  a 
return  of  the  money,  which  they 
claimed  as  the  proceeds  of  goods 
obtained  from  them  by  fraud.  On 
refusal  to  return,  this  action  was 
brouglit,  plaintiffs  claiming  to 
charge  defendant  as  trustee  for  the 
proceeds  of  their  gocKls  in  his 
hands,  and  asking  for  an  account- 
ing and  payment  over  of  such  pro- 
ceeds. Ilk  J,  that  the  judgment 
in  the  replevin  suit  was  not  con- 
clusive against  plaintiffs,  either  as 
res  adjudicdta,  estoppel  or  a  bar; 
that  the  decision  was  in  effect , 
simply  that  the  action  was  pre-  i 
maturely  brought,  and  there  was  I 
no  ad  j  udicatioii  on  the  merits.    Id.  \ 

8.  Also,  held,  that  it  was  immaterial  [ 
that  tiie  moneys  paid  over  to  the  | 


sheriff  were  not  the  identical 
moneys  received  by  plaintiffs  for 
the  goods;  that  as  they  were  paid 
over  as  the  proceeds  they  were  to- 
be  so  regarded.  Id, 


REPRIEVE. 

1.  A  reprieve  to  a  day  certain 
granted  by  the  governor  in  a 
capital  case,  which  day  is  beyond 
the  week  in  which,  by  order  of 
the  court,  the  execution  was  to 
take  place,  does  not  render  it 
necessary  to  have  the  prisoner 
brought  before  the  court  to  have 
the  time  of  execution  again  fixed, 
but  authorizes  the  execution  of 
the  sentence  on  the  day  on  which 
the  reprieve  terminates.  In  re 
Bu/iluinan,  264 

2.  The  distinction  between  a  re- 
prieve and  a  suspension  of  sen- 
tence pointed  out.  Id. 

3.  The  provisions  of  the  Code  of 
Criminal  Procedure  (§§  503,  504) 
providing  that  when  a  person 
sentenced  to  death  has  not,  for 
any  reasons  save  those  specified, 
been  executed  pursuant  to  the 
sentence  at  the  time  specified,  and 
the  judgment  inflicting  the  sen- 
tence stands  in  full  force,  such 
pei-son  shall  be  brought  before 
one  of  the  courts  specified  und  the 
day  for  the  execution  of  the  sen- 
tence again  fixed,  does  not  apply 
in  the  case  of  a  reprieve,  unless 
the  day  fixed  thereby  has  passed 
and  the  sentence  has  not  been 
executed,  in  which  case  the  pro- 
visions are  applicable.  Id^ 


RES  ADJUDICATA. 
See  Former  Adjudication. 

RESCISSION. 

1.  While  the  general  rule  is  that, 
where  a  contract  is  rescinded 
while  in  the  coui*se  of  perform- 
ance, no  claim  in  respect  of  per- 
formance may  thereafter  be  made, 
it  does  not  apply  where,, by  the 
agreement  of  rescission,  the  claim 
has  been  expressly  or  impliedly 
reserved.  Mayor ^  etc.,  N.  Y.  v. 
X.  Y,  R.  Cans.  Co.  210 
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2.  Defendant,  the  K  Y.  R.  C.  Co., 
being  the  highest  bidder,  was 
awarded  the  privilege  of  intro- 
ducing its  refrigerating  apparatus 
in  one  of  the  New  York  city 
markets,  and  entered  into  a  con- 
tract with  tlie  city,  by  which  it 
agreed,  among  other  things,  to 
pay  to  the  city  a  specified  sum 
annually,  the  payments  to  be  made 
quarterly.  A  bond  was  furnished 
by  the  com^xiny  upon  which  the 
other  defendants  were  the  sure- 
ties. The  recital  in  the  bond  re- 
ferred to  the  contract  which  was 
attached,  and  it  was  conditioned 
for  the  performance  of  '*  each  and 
every  condition  therein  con- 
tained.'* In  an  action  to  recover 
two  quarterly  j)ayments  alleged  to 
be  due  on  the  contract,  held,  that 
the  recital  was  broad  enough  to 
cover  the  condition,  and  to  render 
the  sureties  liable  if  a  breach  was 
established.  Id. 

8.  The  contract  provided  that,  in 
case  of  non-performance  by  the 
company,  certain  prescribed  pro- 
ceedings might  be  taken,  and, 
after  a  hearing  therein,  the  city 
comptroller,  upon  direction  of  the 
commissioners  of  the  sinking  fund, 
was  vested  with  power  to  notify 
the  company  to  discontinue  its 
system.  After  the  commencement 
of  this  action  such  proceedings 
wtre  instituted,  and  at  the  termi- 
nation thereof  the  comptroller,  by 
direction  of  the  commissioners, 
notified  the  company  to  discon- 
tinue and  that  the  contract  was 
canceled  and  annulled.  Defend- 
ants claimed  that  this  cancellation 
destroyed  the  cause  of  action. 
Held,  untenable;  that  it  was  not  a 
rescission  in  the  strict  technical 
sense  which  destroys  all  right  of 
action,  but  simply  a  termination 
of  the  contract  according  to  its 
terms,  which  left  undisturbed  all 
existing  liabilities.  Id. 


RESIDENCE. 

1.  Whore  a  person  residing  in  one 
election  district  of  a  city  removes 
to,  takes  and  occupies  a  room  in  a 
seminary  of  learning  in  another 
district,  as  a  student,  and  not  per- 
manently as  a  residence,  he  neither 


loses  his  residence  nor  gains  a  new 
residence  in  the  seminary  district 
by  the  removal,  and  is  lawfully 
entitled  to  vote  in  the  former  dis- 
trict, not  the  latter.  In  re  Good- 
man.  284 

2.  While  the  voter  may  change  his 
legal  residence  into  a  new  district 
in  spite  of  the  fact  that  he  becomes 
a  student  in  an  institution  of 
learning  therein,  presumably  his 
occupation  of  rooms  in  the  institu- 
tion is  only  during  the  prescribed 
period  of  study,  and  so,  such  oc- 
cupation is  no  evidence  of  a  change 
of  residence,  but  the  facts  to  estab- 
lish the  change  must  be  wholly 
independent  of  his  presence  in  the 
new  district  as  a  student,  and,  it 
seems,  should  be  clear  and  con- 
vincing to  overcome  the  natural 
presumption.  Id. 

8.  It  seems,  also,  that  a  verified  state- 
ment of  the  voter  of  a  mental 
intention  to  change  his  residence 
is  not,  unhiss  fortified  by  consistent 
acts,  sufl^lcient  to  overcome  such 
presumption.  Id. 


RESTITUTION. 

Under  the  provision  of  the  Code  of 
Civil  Procedure  (§  1823)  providing 
that  "when  a  final  judgment  or 
order  is  reversed  on  appeal  the 
appellate  court  or  the  General 
Term  of  the  same  court,  as  the 
case  may  be,  may  compel  restitu- 
tion of  property,"  etc.,  when  a 
judgment  of  the  C*ity  Court  of 
New  York  has  been  affirmed  by 
the  General  Term  of  that  court, 
but  subsequently  reversed  by  the 
General  Term  of  the  Court  of 
Common  Pleas  and  the  case  re- 
mitted to  the  City  Court  for  a  new 
trial,  and  when  pending  the  ap- 
peals the  property  of  the  judg- 
ment debtor  has  been  sold  on  exe- 
cution, a  motion  for  restitution 
may  properly  be  made  at  the  Gen- 
eral Term  of  the  City  Court. 
Carlson  v.  Winterson.  345 


REVIEW. 
See  Appeal. 
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REVISED  STATUTES. 

1  R.  S.  393,  §  17. 

See  People  ex  rel.  v.  Barker,  304. 

1  R.  S.  748,  §2. 

See  Lamb  v.  Lamby  317. 


RULES. 

1.  While  under  the  Supreme  Court 
rules  (Rule  11)  an  oral  stipulation 
in  respect  to  the  proceedings  in  a 
cause  is  not  binding  and  will  not 
be  carried  into  effect  by  the  court, 
it  will  not  permit  a  party  to  be 
misled,  deceived  or  -defrauded  by 
means  thereof,  and  in  cases  where 
it  has  been  acted  upon  by  the 
party  making  it,  he  will  not  be 
pennitted  to  retract  and  take 
advantage  of  the  acts  or  omissions 
of  his  adversary  induced  thereby. 
Mut.  L.  Ins.  Co.  N.  T.  v.  (XDoii- 
nell.  275 

2.  IlseeinSf  where  in  such  a  case  the 
question  as  to  whether  the  alleged 
oral  stipulation  was  made  is  con- 
tested, while  the  Special  Term  has 
power  to  determine  it  upon  affi- 
davits, where  a  large  amount  is 
involved  and  the  conflict  is  sharp, 
the  question  should  be  determined 
upon  common-law  evidence.     Id. 


SALES. 

1.  Where  a  sale  of  goods  on  credit 
has  been  induced  by  fraud  on  the 
part  of  the  purchaser,  the  vendor 
may,  on  discovery  of  the  fraud, 
disaffirm  the  sale  and  follow  the 
proceeds  of  the  goods  in  the  hands 
of  a  sheriff,  who  has  levied  upon 
and  sold  them  by  virtue  of  an 
execution  against  the  purchaser. 
Converse  v.  Sickles.  200 

2.  Defendant,  a  sheriff,  under  execu- 
tions against  F.  R.  &  Co.,  levied 
upon  certain  goods  which  had 
been  sold  on  credit  by  plaintiff  to 
that  firm.  Plaintiff,  claiming  that 
the  sale  was  induced  by  fraud, 
disaffirmed  the  sale,  and* brought 
an  action  of  replevin  to  recover 
the  goods.  On  trial  of  said  action 
plaintiffs'  counsel,  in  his  opening, 
stilted  that  he  was  unable  to  show 
that  a  demand  upon  defendant  for 
a  return  of  the  goods   was  made 


and  refused,  and  conceded  that 
the  goods  had  been  taken  by  plain- 
tiffs and  disposed  of.  Thereupon, 
on  motion  of  defendant's  counsel, 
a  verdict  was  rendered  for  defend- 
ant for  a  return  of  the  goods,  and 
assessing  their  value  at  a  sum 
agreed  upon.  Judgment  was  en- 
tered and  plaintiffs  paid  the 
amount  thereof,  but  served  on  de- 
fendant a  denu\nd  in  writing  for  a 
return  of  the  money,  which  they 
claimed  as  the  proceeds  of  goods 
obtained  from  them  by  fraud.  On 
refusal  to  return,  this  action  was 
brought,  plaintiffs  claiming  to 
charge  defendant  as  trustee  for 
the  proceeds  of  their  goods  in  his 
hands,  and  asking  for  an  account- 
ing and  payment  over  of  such  pro- 
ceeds. Held,  that  the  judgment 
in  the  replevin  suit  was  not  con- 
clusive Against  plaintiffs,  either  as 
res  adjudieata,  estoppel  or  a  bar; 
that  the  decision  was  in  effect 
simply  that  the  action  was  prema- 
turely brought,  and  there  was  no 
adjudication  on  the  merits.        Id. 

3.  Also.  ?ield,  that  it  was  immaterial 
that  the  moneys  paid  over  to  the 
sheriff  were  not  the  identical 
moneys  received  by  plaintiffs  for 
the  goods;  that  as  thev  were  paid 
over  as  the  proceeds  they  were  to 
be  so  regarded.  Id. 


SENTENCE. 

1.  A  reprieve  to  a  day  certain 
granted  by  the  governor  in  a  capi- 
tal case,  which  day  is  beyond  the 
week  in  which,  by  order  of  the 
court,  the  execution  w^as  to  take 
place,  does  not  render  it  necessary 
to  have  the  prisoner  brought  be- 
fore the  court  to  have  the  time  of 
execution  again  fixed,  but  author- 
izes the  execution  of  the  sentence 
on  the  day  on  which  the  reprieve 
terminates.    In  re  Buchanan.    264 

2.  The  distinction  between  a  re- 
prieve and  a  suspension  of  sen- 
tence pointed  out.  Id. 

3.  The  provisions  of  the  Code  of 
Ch-iminal  Procedure  (§§  503,  504), 
providing  that  when  a  person  sen- 
tenced to  death  has  not,  for  any 
reasons  save  those  specified,  been 
executed  pursuant  to  the  sentence 
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at  the  time  specified,  and  the 
judgment  inflicting  the  sentence 
stands  in  full  force,  such  person 
shall  be  brought  before  one  of  the 
courts  specified  and  the  day  for 
the  execution  of  the  sentence 
again  fixed,  does  not  apply  in  the 
case  of  a  reprieve,  unless  the  day 
fixed  thereby  has  passed  and  the 
sentence  has  not  been  executed,  in 
which  case  the  provisions  are  ap- 
plicable. Id. 

SERVANT. 

See  Master  and  Servant. 


SERVICE  (AND  PROOF  OF). 

1.  It  seems,  that  under  the  provision 
of  the  Code  of  Civil  Procedure  in 
regard  to  the  service  of  summons 
upon  a  foreign  corporation  which 
authorizes  the  service  b)^  delivery 
of  a  copy  to  *'  a  managing  agent " 
of  the  corporation  within  the  state 
it  is  not  necessary  that  the  office 
of  the  person  to  whom  the  copy  is 
delivered  should  be  precisely  de- 
scribed as  **  managing  agent,  but 
it  was  intended  that  any  person 
holding  some  responsible  and  rep- 
resentative relation  to  the  com- 
pany, such  as  the  term  "manag- 
ing agent"  would  include,  might 
be  served.     Coter  v.  P.  Br.Co.  281 

2.  In  an  action  against  a  foreign 
corporation  a  copy  of  the  sum- 
mons was  delivered  in  this  state  to 
C,  who  the  plaintiff  claimed  was 
a  managing  agent  of  defciu'ant. 
Upon  a  motion  to  set  aside  the 
service  the  moving  ufiidaviis  al- 
leged that  C.  is  not  and  was  not 
at  the  time  of  the  service  defend- 
ant's managing  a/rent  in  any  sense, 
but  was  its  "representative"  in 
the  city  (  f  Chicago,  v;here  he  re- 
sided, and  was  only  tempomrily 
visiting  in  the  city  of  New  York, 
when  served.  The  opjmsing  afll- 
davits  were  to  the  effect  that  C. 
was  in  New  York  at  the  time, 
upon  business  connected  vith  the 
company:  that  he  stated  that  he 
represeilte<l  it.  and  that  his  name 
appeared  in  the  Chicago  city  di- 
rectory as  "manager"  of  the 
company.  Ilekl.  that  sufficient 
was  not  shown  to  establish  that 
C.  was  managing  agent  of  defend- 


ant within  the  meaning  of  said 
provision;  and  so,  that  there  was 
no  valid  service  of  the  summons. 

Id. 
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SPECIAL  TERM. 
See  Courts. 

STATES. 

1.  It  seems,  it  was  not  the  purpose  of 
the  fourteenth  amendment  to  the 
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United  States  Constitution,  declar- 
ing that  no  state  shall  *'  deprive 
any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law." 
to  interfere  with  the  ordinary  ad- 
ministration of  justice  by  the 
courts  of  a  state,  or  to  affect  the 
final  and  ultimate  jurisdiction  of 
those  courts  over  crimes  and  of- 
fenses, defined  and  declared  by  its 
laws,  and  committed  within  its 
territorial  jurisdiction.  In  re  Bu- 
chanan. 264 

2.  It  seems,  also,  that  while  in  case 
of  accusation  of  crime  the  accused 
is  entitled  to  an  inquiry,  a  hearing 
and  a  judgment  before  he  can  be 
deprived  by  sentence  of  his  liberty 
or  life,  within  these  limitations 
what  constitutes  * '  due  process  of 
law  "  is  to  be  determined  by  the 
st&tG  in  every  case  where  it  can 
exercise  rightful  authority,  and 
said  amendment  confers  no  juris- 
diction upon  the  Federal  courts  to 
supervise  the  administration  by 
state  tribunals  of  the  criminal  law 
of  the  state,  to'correct  errors  com- 
mitted on  trial,  or  to  modify  or 
change  their  judgments.  /(/. 


STATUTES. 

1.  In  an  action  against  a  stockholder 
of  a  limited  liability  corporation, 
organized  under  the  Business  Cor- 
poration Act  of  1875  (Chap.  611, 
Laws  of  1875),  to  enforce  the  lia- 
bility imposed  by  the  provision  of 
said*  act  (§  37)  declaring  that  the 
stockholders  of  such  corporation 
shall  be  individually  liable  for  its 
debts  until  the  whole  amount  of 
its  capital  stock  has  been  paid  in 
and  a  certificate  thereof  has  been 
recorded  "in  the  ofllce  of  the  sec- 
retary of  state  and  of  the  county 
in  which  the  principal  business 
office  of  such  corporation  is  situ- 
ated," the  answer  set  forth,  in 
substance,  that  within  the  time 
prescribed  by  law,  and  more  than 
four  years  before  the  commence- 
ment of  the  action,  the  entire 
capital  stock  was  paid  in,  and  a 
certificate  setting  forth  that  fact 
was  filed  with  the  secretary  of 
state.  On  demurrer  to  this  por- 
tion of  the  answer,  held,  that  as 
the  statute  was  defective  in  its 
specification  of  the  county  office 


where  the  certificate  was  to  be 
recorded,  the  fact  that  it  was  not 
recorded  in  the  county  clerk's 
office  did  not,  under  the  circum- 
stances, impose  the  liability;  that 
there  was  a  substantial  compliance 
with  the  provision  of  the  statute; 
and  so,  that  the  demurrer  was 
properly  overruled.  Jones  v.  But- 
ler. 55 

2.  The  rule  that  a  special  statute 
providing  for  a  particular  case 
and  applicable  to  a  particular 
locality  is  not  repealed  or  modified 
by  a  subsequent  statute,  general 
in  its  terms  and  application,  does 
not  obtain  where  the  intention  of 
the  legislature  to  repeal  or  modify 
the  special  law  is  clearly  manifest. 
In  re  People  ex  rel.  Dobson.        357 

3.  Accordingly,  ^teld,  that  chapter 
710,  Laws  of  1892,  which  author- 
izes the  board  of  fire  commission- 
ers, with  the  approval  of  the  board 
of  estimate  and  apportionment,  in 
all  cities,  the  population  of  which, 
according  to  the  last  census,  ex- 
ceeds nine  hundred  thousand,  to 
fix  the  salaries  of  the  members  of 
the  fire  department,  modifies  the 
charter  of  the  city  of  Brooklyn 
(§  6,  tit.  13,  chap.  583.  Laws  of 
1888),  relating  to  the  compensation 
of  officers  of  its  fire  department, 
and  it  is  the  duty  of  the  fire  com- 
missioner of  that  city  to  fix  the 
salaries  referred  to,  as  provided  in 
said  act.  Id. 

See  Revised  Statutes. 
Session  Laws. 
United  States  Laws. 


STATUTE    OF    LIMITATIONS. 
See  Limitations. 

STAY  OF  PROCEEDINGS. 

An  appeal  direct  to  the  United  States 
Supreme  Court  is  not  authorized 
either  by  the  United  States  Revised 
Statutes  or  the  act  of  Congress  of 
1891  (Chap.  517.  Laws  of  1891), 
creating  Circuit  Courts  of  Appeal, 
from  a  decision  of  a  judge  of  a 
District  Court  at  Chambers,  deny- 
ing an  application  for  a  writ  of 
habeas  corpus.     Such  an  appeal, 
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therefore,  does  not  operate  as  a 
stay,  and  where  the  writ  was  ap- 
plied for  in  case  of  one  imprisoned 
under  judgment  of  a  state  court 
finding  him  guilty  of  murder  and 
sentencing  him  to  death,  it  fur- 
nishes no  reason  for  delayinff  the 
execution  of  the  sentence.  In  re 
Buchanan.  264 


STIPULATION. 

.  While  under  the  Supreme  Court 
rules  (Rule  11)  an  oral  stipulation 
in  respect  to  the  proceedings  in  a 
cause  is  not  binding  and  will  not 
be  carried  into  effect  by  the  court, 
it  will  not  permit  a  party  to  be 
misled,  deceived  or  defrauded  by 
means  thereof,  and  in  cases  where 
it  has  been  acted  upon  by  the  party 
making  it,  he  will  not  be  permit- 
ted to  retract  and  take  advantage 
of  the  acts  or  omissions  of  his  ad- 
versary induced  thereby.  Mut. 
Z.   Ins.   Co.  N.  T.  V.   QDonnell. 
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\.  It  seems,  where  in  such  a  case  the 
question  as  to  whether  the  alleged 
oral  stipulation  was  made  is  con- 
tested, while  the  Special  Term  has 
power  to  determine  it  upon  atfida- 
vits,  where  a  large  amount  is  in- 
volved and  the  conflict  is  sharp, 
the  question  should  be  determined 
upon  common- law  evidence.      Id. 


STREET  RAILROADS. 

See  Negligence. 
Railroads. 


SUMMONS. 

.  It  seemSy  that  under  the  provision 
of  the  Code  of  Civil  Procedure  in 
regard  to  the  service  of  summons 
upon  a  foreign  corporation  which 
authorizes  the  service  by  delivery 
of  a  copy  to  ''a  managing  agent" 
of  the  corporation  within  the  state 
it  is  not  necessary  tliat  the  oflice 
of  the  person  to  whom  the  copy  is 
delivered  should  be  precisely  de- 
scribed as  "  managing  agent,"  but 
it  was  intended  that  any  person 
holding  some  responsible  and  rep- 
resentative relation  to  the  com- 
pany, such  as  the  term  "manag- 


ing agent "  would  include,  might 
be  served.     Colcr  v.  P.  Br.   Co. 
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2.  In  an  action  against  a  foreign 
corporation  a  copy  of  the  sum- 
mons was  delivered  in  this  state 
to  C,  who  the  plaintiff  claimed 
was  a  managing  agent  of  defend- 
ant. Upon  a  motion  to  set  aside 
the  service  the  moving  affidavits 
alleged  that  C.  is  not  and  was  not 
at  the  time  of  the  service  defend- 
ant's managing  agent  in  any  sense, 
but  was  its  ''representative"  in 
the  city  of  Chicago,  where  he  re- 
sided, and  was  only  temporarily 
visiting  in  the  city  of  New  York, 
when  served.  The  opposing  affi- 
davits were  to  the  effect  that  C. 
was  in  New  York  at  the  time, 
upon  business  connected  with  the 
company;  that  he  stated  that  he 
represented  it,  and  that  his  name 
appeared  in  the  Chicago  city 
directory  as  "manager"  of  the 
company.  Ileldy  that  sufficient 
was  not  shown  to  establish  that 
C.  was  managing  agent  of  defend- 
ant within  the  meaning  of  said 
provision;  and  so,  that  there  was 
no  valid  service  of  the  summons. 

Id, 


SUPPLEMENTARY 
INGS. 


PROCEED- 


1.  The  limitation  in  the  provision  of 
the  Code  of  Civil  Procedure 
(|  2458)  providing  for  the  examina- 
tion of  a  judgment  debtor  in  pro- 
ceedings supplementary  to  execu- 
tion, that  "the  iudgment  must 
have  been  rendered  upon  the  j  udg- 
ment  debtor's  appearance  or  by  a 
personal  service  of  the  summons 
upon  him,"  was  not  intended  to, 
and  does  not  protect  a  judgment 
debtor  who  is  liable  personally  and 
generally,  and  against  whom  a 
general  execution  properly  issues. 
People  V.  Cowan,  348 

2.  The  word  "  appearance  "  means  a 
voluntarj^  submission  to  the  juris- 
diction m  whatever  form  mani- 
fested. Id, 

3.  The  law  permitting  a  judgment 
to  be  entered  upon  a  recogni- 
zance in  the  city  of  New  York 
after  an  order  of  forfeiture  con- 
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wholly  within  the  town.     People 
ex  rel.  Root  v.  Bd.  Supi's,  107 

2.  In  proceedings  by  mandamus  to 
compel  the  county  of  Steuben  to 
levy  a  tax  to  pay  the  proportion 
alleged  to  be  due  from  it  under 
said  act  of  the  expense  incurred 
by  the  town  of  Addison  for  the 
repair  and  construction  of  bridges, 
it  appeared  that  a  portion  of  the 
expenditure  was  for  the  construc- 
tion of  a  bridge  in  the  village  of 
Addison  in  said  town.  By  the 
village  charter  the  bridge  was  ex- 
cepted from  the  juriMiction  of 
the  village  authorities,  and  left 
under  the  control  of  the  commis- 
sioners of  highways  of  the  town. 
It  was  claimed  by  the  board  of 
supervisors  that  the  bridge  was 
not  a  town  bridge  within  the  stat- 
ute.   JETeldj  untenable.  Id, 


TRIAL. 

The  General  Term,  in  reversing  an 
order  granting  a  new  trial,  held 
that  the  verdict  could  stand  upon 
the  ground  of  negligence  of  a 
driver  in  driving  boys  from 
a  car  when  in  motion.  Held, 
error;  that  as  this  was  not  pre- 
sented to  the  jury,  and  they 
were  not  permitted  to  consider  it, 
the  verdict  could  not  be  sustained 
on  that  ground;  that  if  sustain- 
able it  must  be  sustained  on  the 
ground  upon  which  the  case  was 
submitted.  Marks  v.  Bochester 
y.  Co.  181 


See,  nlso,  People  v.  Leach, 


TRUSTS  AND  TRUSTEES. 

"L  By  the  third  clause  of  the  will  of 
'^  D.  she  directed  the  sale  of  certain 
.*  of  her  real  estate,  and  after  pay- 
.  ment  of  a  bond  described,  that  the 
balance  of  the  proceeds  be  de- 
posited    with    plaintiff,    a  trust 
company,  which  was  directed  to 
hold  and  invest  the  same  and  pay 
to  E.  the  income  thereof  during 
his  life.     In  case  of  the  da^ith  of 
E.  without  lawful  issue  the  testa- 
.  trix  provided  as  follows:  "  I  order 
and  direct  fliat  the  principal  of 
said  trust  fund  shall  form  part  of 
my  residuary  estate,  and  the  same 
be  disposed  of  as  the  same  is  here- 


inafter disposed  of."  By  other 
clauses,  down  to  the  seventh, 
separate  and  distinct  devises  were 
made  to  a  devisee  named  for  life 
with  remainder  to  others,  and  in 
reference  to  each,  in  case  of  lapse 
or  ftulure  to  take,  it  was  provided 
that  the  devise  should  fall  into 
and  be  disposed  of  as  part  of  the 
residuary  estate.  By  the  seventh 
clause  the  testatrix  directed  that 
"all  the  rest,  residue  and  re- 
mainder" of  her  estate  be  Eold, 
and  out  of  the  proceeds  the  exec- 
utors were  directed  to  pay  Certain 
legacies  specified.  A  trust  fund 
was  also  created  for  the  life  of  a 
beneficiary  named,  with  the  direc- 
tion that  on  her  death  the  trust 
fund  should  fall  into  and  be  dis- 
posed of  as  part  of  the  residuary 
estate.  By  the  eighth  clause  it 
was  provided  that  after  the  pay- 
ment of  the  before  mentioned  leg- 
acies the  executors  should  pay 
•'out  of  the  residue  of  the  pro- 
ceeds of  sale  "  of  the  *'  residuary 
estate  "  certain  other  legacies  spec- 
ified, and  then  the  clause  directed 
the  executors  to  pay  over  **  all  the 
rest  and  residue  "of  the  "resid- 
uary estate"  not  otherwise  dis- 
posed of  to  certain  residuary  leg- 
atees named.  In  an  action  for 
the  construction  of  the  will  it 
appeared  that  the  real  estate 
specified  in  the  third  clause  was 
sold,  the  bond  therein  referred  to 
paid  and  a  balance  of  the  pur- 
chase naoney  deposited  with  pkin- 
tiff  as  directed;  that  the  property 
of  the  testatrix,  other  than  that 
specified  in  the  clause  preceding 
th6  seventh,  was  sold,  but  that 
nothing  was  left  of  the  avails  to 
pay  the  specific  bequests  in  the 
eighth  clause.  Held,  that  the 
'•residuary  estate"  referred  to  in 
the  third  clause  was  that  which 
the  testatrix  assumed  would  re- 
main after  payment  of  the  specific 
legacies  referred  to  in  the  seventh 
and  eighth  clauses,  and  which 
would  go  to  the  residuary  lega- 
tees; and  so,  that  said  residuaiy 
legatees  were  entitled  to  the  fund. 
U,  8.  Trust  Co.  JST,  T.  v.  Bl(uk.  1 

2.  Trusts  may  be  created  in  personal 
property  by  parol,  and  to  accom- 
plish this  no  particular  form  of 
words  is  necessary.  Hirsh  v.  Auer. 
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8.  It  is  not  material  that  the  trust 
agreement  deals  with  a  contingent 
interest;  when  the  interest  be- 
comes vested  and  the  trustee  re- 
ceives the  fund  the  trust  attaches 
to  it.  Id. 

4.  H.,  the  father  of  plaintiffs,  at  the 
time  of  his  deaUi  held  a  policy  or 
certificate  of  insurance  on  his  life 
for  9^,000,  payable,  and  which 
was  paid,  to  his  sister,  C,  the 
original  defendant  and  the  pres- 
ent defendant's  testatrix.  In  an 
action  to  recover  the  amount  so 
paid  plaintiffs  proved  a  parol 
agreement  between  H.  and  0.,  to 
the  effect  that  when  she  collected 
the  policy  she  would  expend  not 
to  exceed  $500  thereof  for  his 
funeral  expenses,  etc.,  and  would 
divide  the  balance  equally  between 
plaintiffs,  who  were  his  children. 
Held,  that  the  agreement  was 
valid;  thatC.  received  the  amount 
of  the  insurance  impressed  with 
the  trust  created  by  the  agree- 
ment, and  so  that  a  verdict  was 
properly  rendered  for  the  $1,500. 

Id. 


UNDERTAKING. 

1.  The  liability  of  a  suretv  upon  an 
undertaking,  in  the  form  pre- 
scribed by  the  Code  of  Civil  Pro- 
cedure (g§  1853,  1356),  given  to 
stay  proceedings  on  appeal  from  a 
final  judgment  to  the  General 
Term  of  the  Supreme  Court,  is 
not  terminated  by  the  reversal  of 
the  judgment  by  the  General 
Term,  but  continues  and  is  en- 
forcible  in  case  of  the  ultimate 
affirmance  of  the  judgment  by 
this  court  onappeal  from  the  older 
of  General  Term.  Foo  Long  v. 
Am.  Surety  Co.  251 

2.  Upon  appeal  to  the  General  Term 
from  a  judgment  in  favor  of  plain- 
tiff on  trial  at  Circuit  such  an  un- 
dertaking was  given.  The  judg- 
ment was  reversed  and  a  new  trial 
granted.  After  an  appeal  to  this 
court  from  an  order  of  General 
Term,  and  after  a  return  had  been 
made  and  the  appeal  noticed  for 
argument,  the  parties  stipulated 
that  a  judgment  should  be  entered 
reversing  the  order  of  the  General 
Term  and  affirming  absolutely  the 


judgment.  On  reading  and  filing 
said  stipulation,  this  court,  with- 
out argument  or  consideration  of 
the  case  on  its  merits,  reversed  the 
order  and  affirmed  the  judgment. 
The  usual  remittitur  was  sent 
down  and  judgment  entered  in 
accordance  therewith.  In  an 
action  upon  the  undertaking,  held, 
that  there  was  not  an  affirmance 
of  the  original  judgment  within 
the  true  intent  and  meaning  of  the 
undertaking,  but  in  substance  the 
original  judgment  was  reinstated 
by  consent  of  the  parties,  that  the 
undertaking  referred  to  a  reversal 
or  dismissal  of  the  appeal  in  the 
ordinary  course  of  judicial  pro- 
cedure, and  not  an  affirmance  or 
dismissal  by  consent.  Id, 

UNITED    STATES    CONSTITU^ 
TION. 

1.  It  seeTM,  it  was  not  the  purpose 
of  the  fourteenth  amendment  to 
the  United  States  Constitution, 
declaring  that  no  state  shall  '*  de- 
prive any  person  of  life,  liberty  or 

Eroperty  without  due  process  of 
iw,"  to  interfere  with  the  or- 
dinarv  administration  of  justice 
by  the  courts  of  a  state,  or  to 
anect  the  final  and  ultimate  juris- 
diction of  those  courts  over  crimes 
and  offenses,  defined  and  declared 
by  its  laws,  and  committed  within 
its  territorial  jurisdiction.  In  re 
BucTianan.  264 

2.  It  sterns,  also,  that  while  in  case 
of  accusation  of  crime  the  accused 
is  entitled  to  an  inquiry,  a  hearing 
and  a  judgment  before  he  can  be 
deprived  by  sentence  of  his  liberty 
or  life,  within  these  limitations 
what  constitutes  "  due  process  of 
law "  is  to  be  determined  by  the 
state  in  every  case  where  it  can 
exercise  rightful  authority,  and 
said  amendment  confers  no  juris- 
diction upon  the  Federal  courts  to 
supervise  the  administration  by 
state  tribunal  of  the  criminal  law 
of  the  state,  to  correct  errors  com- 
mitted on  trial,  or  to  modify  or 
change  their  judgments.  Id, 


UNITED  STATES  LAWS. 

1891,  chap.  517. 

See  In  re  Buchanan,  264. 
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USAGE. 
See  Banks  and  Banking. 

USE  AND  OCCUPATION. 

1.  L.  died  in  1885,  leaving  defend- 
ant, his  widow,  and  plaintiffs,  bis 
three  children,  who  were  all  under 
the  age  of  fourteen,  him  surviv- 
ing. After  such  death  the  widow 
and  children  continued  to  live  in 
the  dwelling  house  of  the  de- 
ceased, she  taking  care  of  the 
children  and  acting  toward  them 
as  natural  guardian.  W.  was  ap- 
pointed their  general  guardian 
upon  the  petition  of  defendant; 
this  stated  that  the  infants  resided 
in  the  house  and  that  no  rent  arose 
therefrom.  In  1891  W.  procured 
himself  to  be  appointed  guardian 
ad  litem  for  the  children,  and  as 
such  brought  this  action  to  recover 
for  the  use  and  occupation  of  the 
dwelhng  house.  It  appeared  that 
soon  after  the  appointment  of  W. 
as  general  euardian  he  agreed  to 
allow  defendant  |1,000  a  year  for 
the  maintenance  and  clothing  of 
the  children.  No  agreement  was 
made  for  the  payment  of  rent  by 
defendant  and  no  demand  was 
made  therefor,  until  a  few  days 
before  the  commencement  of  the 
action,  and  up  to  that  time  W.  not 
onlv  acquiesced  in  defendant's 
residence  in  said  house,  but  con- 
sented to  and  advised  it,  and  de- 
fendant's evidence  showed  and  the 
jury  found  that  it  was  expressly 
agreed  that  no  rent  vfdA  to  be 
charged.  Held,  that  the  action 
was  not  maintainable.  Lamb  v. 
Lamb,  317 

2.  It  seems,  that  so  far  as  the  com- 
plaint should  be  held  to  be  one 
under  the  statute  (1  R.  S.  748,  §  2) 
to  recover  rent  for  the  use  and 
occupation  the  action  could  not 
be  maintained  without  proof  of  an 
agreement,  express  or  implied,  to 
pay  rent.  Id. 

VACCINATION. 
See  Health. 

VENDOR  AND  PURCHASER. 

1.  Where  a  sale  of  goods  on  credit 
has  been  induced  by  fraud  on  the 


part  of  the  purchaser,  the  vendor 
may,  on  discovery  of  the  fraud, 
disaffirm  the  sale  and  follow  the 
proceeds  of  the  goods  in  the  hands 
of  a  sheriff,  who  has  levied  upon 
and  sold  them  by  virtue  of  an  exe- 
cution against  the  purchaser.  Con- 
verse V.  Sickles.  200 

I.  Defendant,  a  sheriff,  under  exe- 
cutions against  F.  R.  &  Co. ,  levied 
upon  certain  goods  which  had 
been  sold  on  crSlt  by  plaintiff  to 
that  firm.  Plaintiff,  claiming  that 
the  sale  was  induced  by  fraud, 
disaffirmed  the  sale  and  brought 
an  action  of  replevin  to  recover 
tiie  goods.  On  trial  of  said  action 
plaintiffs'  counsel,  in  his  opening, 
stated  that  he  was  unable  to  show 
that  a  demand  upon  defendant  for 
a  return  of  the  foods  was  made 
and  refused,  and  conceded  that 
the  goods  had  been  taken  by  plain- 
tiffs and  disposed  of.  Thereupon, 
on  motion  of  defendant's  counsel, 
a  verdict  was  rendered  for  defend- 
ant for  a  return  of  the  goods,  and 
assessing  their  value  at  a  sum 
agreed  upon,  Judgment  was  en- 
tered and  plaintiffs  paid  the 
amount  thereof,  but  served  on  de- 
fendant a  demand  in  writing  for  a 
return  of  the  money,  which  they 
claimed  as  the  proceeds  of  goods 
obtained  from  them  by  fraud. 
On  refusal  to  return,  this  action 
was  brought,  plaintiffs  claiming 
to  charge  defendant  as  trustee  for 
the  proceeds  of  their  goods  in  his 
hands,  and  asking  for  an  account- 
ing and  payment  over  of  such  pro- 
ceeds. Held,  that  the  judgment 
in  the  replevin  suit  was  not  con- 
clusive a^inst  plaintiffs,  either  as 
res  adjudtcataf  estoppel  or  a  bar; 
that  the  decision  was  in  effect 
simply  that  the  action  was  pre- 
maturely brought,  and  there  was 
no  adjudication  on  the  merits.  Id, 

3.  Also,  held,  that  it  was  immaterial 
that  the  moneys  paUl  over  to  the 
sheriff  were  'not  the  Identical 
moneys  received  by  plaintiffs  for 
the  goods;  that  as  they  were  paid 
over  as  the  proceeds  they  were  to 
be  so  regarded.  Id, 


VOTER,    • 
See  Elections. 
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WILL. 

1.  By  the  third  clause  of  the  will  of 
D.  she  directed  the  sale  ot  certain 
of  her  real  estate,  and  after  pay- 
ment of  a  bond  described,  that  the 
balance  of  the  proceeds  be^  depos- 
ited with  plaintiff,  a  trust  com- 
pany, which  was  directed  to  hold 
and  invest  the  same  and  p&y  to  E. 
the  income  thereof  during  his  life. 
In  case  of  the  death  of  E.  without 
lawful  issue  the  testatrix  provided 
as  follows:  "1  order  and  direct 
that  the  principal  of  said  trust 
fund  shall  form  part  of  my  residu- 
ary estate,  and  the  same  be  dis- 
I>osed  of  as  the  same  is  hereinafter 
disposed  of."    By  other  clauses, 

.  down  to  the  seventh,  separate  and 
distinct  devises  were  made  to  a 
devisee  named  for  life  with  re- 
mainder to  others,  and  in  reference 
to  each,  in  case  of  lapse  or  failure 
to  take,  it  was  provided  that  the 
devise  should  fall  into  and  be  dis- 
posed of  as  part  of  the  residuary 
estate.  By  the  seventh  clause  the 
testatrix  directed  that  "all  the 
rest,  residue  and  remainder"  of 
her  estate  be  sold,  and  out  of  the 
proceeds  the  executors  were  di- 
rected to  pay  certain  legacies  spe- 
cified. A  trust  fund  was  also  cre- 
ated for  the  life  of  a  beneficiary 
named,  with  the  direction  that  on 
her  death  the  trust  fund  should 
fall  into  and  be  disposed  of  as  part 
of  the  residuary  estate.  By  the 
eighth  clause  it  was  provided  that 
after  the  payment  of  the  before- 
mentioned  legacies  the  executors 
should  pay  "  out  of  the  residue  of 
the  proceeds  of  sale  "  of  the  "  re- 
siduary estate"  certain  other  lega 
cies  specified,  and  then  the  clause 
directed  the  executors  to  pay  over 
"all  the  rest  and  residue"  of  the 
"  residuary  estate"  not  otherwise 
disposed  of  to  certain  residuary 
legatees  named.  In  an  action  for 
the  construction  of  the  will  it  aij- 
peared  that  the  real  estate  speci- 
fied in  the  third  clause  was  sold, 
the  bond  therein  referred  to  paid 
and  a  balance  of  the  purchase 
money  deposited  with  plaintiff  as 
directed;  that  the  property  of  the 
testatrix,  other  than  that  specified 
in  the  clause  preceding  the  sev 
enth,  was  sold,  but  that  nothing 
was  left  of  the  avails  to  pay  the 

•    specific  bequests   in   the   eighth 


clause.  Beidf  that  the  **  residuary 
estate''  referred  to  in  the  third 
clause  was  that  which  the  testa- 
trix assumed  would  remain  after 
payment  of  the  specific  legacies 
referred  to  in  the  seventh  and 
eighth'  clauses,  and  which  would 
go  to  the  residuary  legatees;  and 
so,  that  said  residuary  legatees 
were  entitled  to  the  fund.  U.  8. 
Trust  Co,  V.  Elaek.  1 

2.  Where  a  devise  contains  a  clause, 
in  terms  a  condition,  that  the 
devisee  pay  certain  legacies,  in  the 
absence  of  any  provision  for -re- 
entry or  forfeiture,  or  of  anything 
to  support  an  inference  that  the 
testator  intended  the  estate  to  de- 
pend upon  performance  of  the  re- 
quirement, the  words  used  will.be 
held  to  import  2^  covenant,  not  a 
condition.  Cunningham  v.  Parker, 

29 

8.  D.,  by  his  will,  after  directing 
the  payment  of  his  debts  by  his 
executor,  and  after  giving  various 
legacies,  devised  and  bequeathed 
all  the  residue  of  his  estate,  real 
and  personal,  to  his  son  A.,  "on 
the  condition  and  proviso  that  he 
pay  "  the  said  legacies  within  four 
years  after  the  death  of  the  testa- 
tor, and  the  real  estate  so  devised 
to  A.  was  charged  with  the  pay- 
ment of  the  same.  A.  was  ap- 
pointed executor;  he  accepted  the 
devise  and  went  into  possession 
of  the  real  estate,  but  did  not  pay 
the  legacies  within  the  four  years. 
At  the  death  of  D.  his  personalty 
was  insufficient  to  pay  his  debts. 
In  an  action  brought  by  creditors 
of  the  decedent  under  the  Code  of 
Civil  Procedure  (§  1844,  et  9eq.)  to 
rea6h  and  apply  the  real  estate  to 
the  payment  of  their  debts,  held,^ 
that  the  failure  to  pay  the  legacies 
did  not  work  a  for^iture  of  the 
devise,  nor  did  the  direction  to  the 
executor  to  pay  the  debts  operate 
to  charge  the  debts  upon  the  land 
so  devised  to  him.  Id, 

4.  Where  a  will  is  the  subject  of 
construction  the  intef^tion  of  the 
testator,  as  disclosed  by  the  will, 
not  a  general  rule  of  construction, 
is  to  govern  w'hen  they  come  in 
conflict.    In  re  James,  78 

5.  By  his  will  the  testator  gave  to 
his  wife  "  for  her  sole  use,  enjoy- 
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ment  and  benefit,  during  her  life, 
without  restraint,  deduction  or 
interference  in  any  manner  what- 
sover,"  one-half  of  the  income  of 
all  his  property,  "of  everj^  kind," 
during  her  life;  the  remainder  of 
the  income,  and  the  estate  itself, 
after  the  death  of  the  wife,  he  gave 
to  his  "legal  heirs,"  subject  to  all 
taxes  and  charges  against  the  es- 
tate; they  were  enjoined  against 
attempting  to  interfere  with  the 
"full  enjoyment,  use,  manage- 
ment and  direction  and  disposi- 
tion "  of  the  estate.  The  wife  was 
appointed  sole  executrix,  with  the 
direction  that  no  bond  or  surety 
should  be  required  of  her,  and  she 
was  authorized,  in  her  discretion, 
to  sell  any  portion  of  the  prop- 
erty, if  necessary,  to  pay  the  debts 
of  the  testator.  At  the  time  the 
will  was  made  the  testator  had  no 
children  or  other  descendants;  he 
owned,  at  the  time  of  his  death, 
stocks  of  certain  railroad  construc- 
tion companies.  Two  of  said  com- 
panies constructed  railroads,  and 
upon  their  sale  received  land  grants 
in  payment;  another  received  in 
part  payment  for  a  road  con- 
structed by  it  a  certificate  of  in- 
debtedness secured  by  a  mortage. 
BM  (Bartlett,  J.,  dissenting), 
that  dividends  recdved  by  the 
executrix  upon  said  stocks  were, 
under  the  circumstances,  properly 
treated  as  income;  that  the  inten- 
tion of  the  testator  was  not  to  cre- 
ate a  technical  trust,  but  that  his 
property  should  remain  in  specie 
for  his  widow's  benefit,  and  sub- 
ject to  her  uncontrolled  manage- 
ment, and  she  was  entitled  to  her 
share  of  whatever  came  into  the 
estate  from  the  property  in  the 
form  in  which  he  left  it  Id. 

6.  The  testator's  partner  in  business 
died  a  few  days  before  him.  In 
an  action  brought  by  a  firm  cred- 
itor for  the  protection  and  distri- 
bution of  the  firm  assets  a  receiver 
was  appointed,  who  collected  in- 
terest and  dividends  upon  certain 
bonds  and  stocks.  A  judgment 
was  rendered  in  said  action  settling 
the  receiver's  accounts  and  direct- 
ing him  to  deliver  over  the  assets 
to  the  widow,  as  executrix  of  the 
surviving  partner.  Held,  that  the 
judgment  was  not  open  to  attack 
upon  the  accounting  of  the  execu- 


trix, and  that  she  was  entitled  to 
treat  as  income  the  mone^  col- 
lected by  the  receiver  as  dividends 
and  interest  and  paid  over  to  her. 

7.  The  will  of  C.  directed  his  execu- 
tors to  divide  one-half  of  his  es- 
tate into  as  many  equal  slmres  as 
he  should  leave  children  him  sur- 
viving, to  collect  the  interest  on 
each  share  and  apply  the  same,  or 
so  much  thereof  as  they  might 
deem  necessary,  to  the  use  of  the 
child  for  whom  the  share  was  in- 
tended, and  to  accumulate  the  re- 
mainder until  said  child  should 
become  of  age  or  sooner  die,  and 
upon  the  coming  of  age  to  pay 
over  to  him  or  her  the  accumula- 
tions, and  thereafter  to  apply  the 
whole  interest  and  income  to  the 
use  of  said  beneficiary  durine 
life;  upon  the  death  of  a  child 
before  or  after  coming  of  age  to 
transfer  the  share  to  his  or  her 
children,  and  in  case  of  the  death 
of  a  child  leaving  no  issue  to  trans- 
fer the  share  to  the  testator's  sur- 
viving issue.  In  an  action  brought 
by  the  executors  for  a  judicial 
settlement  of  their  accounts,  it  ap- 
peared that  the  testator  left  two 
children,  both  infants,  one  of 
whom  died  under  age,  intestate 
and  unmarried.  There  had  been 
a  large  accumulation  of  interest 

-  upon  the  share  of  the  child  so 
dying.  Held,  that  until  Uie  death, 
of  the  child  the  entire  interest  of 
her  share  vested  at  once  when 
paid  in,  and  only  the  time  of  pay- 
ment over,  or  enjoyment,  was 
postponed  until  majority;  and  so, 
that  the  administratrix  of  the  de- 
ceased child  was  entitled  to  the 
accumulation.    Smith  v.  Fianons, 

116 

8.  It  seems  that  where  a  will  so  pro- 
vides for  the  accumulation  of  in- 
terest on  an  infant's  share  during^ 
minority,  the  testator  has  power 
to  make  such  disposition  thereof, 
in  case  of  the  death  of  the  infant 
during  minority,  as  he  may  see  fit; 
and  so,  may  bequeath  it  to  anv 
person,  whether  a  minor,  or  of  full 
af^e.  Such  a  provision  is  not 
violative  of  the  statute  providing 
that  accumulations  must  be  for 
the  benefit  of  minors.  Id, 
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of  the  making  of  the  alleged  agree- 
ment between  him  and  C,  and 
that  the  latter  admitted  she  made 
the  agreement.  C.  was  alive  at 
the  time  of  the  trial.  Held,  that 
the  evidence  was  properly  re- 
ceived; that  it  was  not  incompe- 
tent under  the  provisions  of  the 
Code  of  Civil  Procedure  (§  829)  as 
it  simply  tended  to  prove  an  ad- 
mission of  C.  against  her  interests, 
not  a  personal  transaction  or  con- 
versation between  the  witness  and 
a  deceased  person.    Hinh  v.  Atier. 

13 

L  A  son  of  C,  who  was  not  a  party 
to  the  action  or  beneficiary  under 
the  agreement,  was  also  oedled  as 


a  witness  for  plaintiffs  as  to  con- 
versations with  his  father.  Hddj 
that  the  witness  was  not  so  inter- 
ested as  to  prevent  his  testifying. 

id, 

8.  In  an  action  for  use  and  occupa- 
tion, defendant  was  permitted  to 
prove,  under  objection  and  ex»- 
ception,  that  Just  prior  to  the  time 
when  a  witness  nmde  the  demand 
for  rent  he  had  a  quarrel  with  de- 
fendant in  which  he  made  threats 
against  her.  Hdd,  no  error;  that 
the  testimony  was  admissible  as 
showing  the  feeling  of  the  witness 
against  defendant  and  so  as  affect- 
ing his  credibility  as  o  witness. 
Lamb  v.  Lamb,  817 
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stitutcs  part  of  the  undertaking, 
and  the  party  executing  it  con- 
sents that  in  case  of  forfeiture 
judgment  may  at  once  be  entered 
thereon,  upon  wliich  a  general 
execution  may  be  issued,  and  this 
constitutes  a  voluntary  appearance 
in  the  action.  Proceedings  sup- 
plementary to  'execution  issued 
upon  such  a  iudgment  may, 
therefore,  properly  be  instituted. 

Id. 

SUPREME  COURT. 

See      Condemnation      op      Real 
Property. 


SUPREME  COURT  RULES. 

1.  While  under  the  Supreme  Court 
rules  (Rule  11)  an  oral  stipulation 
in  respect  to  the  proceedings  in  a 
cause  is  not  binding  and  will  not 
be  carried  into  effect  by  the  court, 
it  will  not  permit  a  party  to  be 
misled,  deceived  or  defn\uded  by 
means  thereof,  and  in  cases  where 
it  has  been  acted  upon  by  the 
party  making  it,  he  will  not  be 
permitted  to  retract  and  take  ad- 
vantage of  the  acts  or  omissions  of 
his  adversary  induced  thereby. 
Mut,  L.  Ins.  Co.  N.  Y.  v.  aDon- 
nell.  275 

2.  It  seems,  where  in  such  a  case  the 
question  as  to  whether  the  alleged 
oral  stipulation  was  made  is  con- 
tested, while  the  Bpccial  Term  has 
power  to  determine  it  upon  aff.  la- 
vits,  where  a  large  amount  is  in- 
volved and  the  conflict  is  sharp, 
the  question  should  be  determined 
upon  common-law  evidence.     Id. 


SURETY. 

1.  The  liability  of  a  surety  upon  an 
undertaking,  in  the  form  pre- 
scribed by  the  Code  of  Civil 
Procedure  (§§  13o2.  1356),  given 
to  stay  proceedings  on  appeal 
from  a  final  judgment  to  the 
General  Term  of"  the  Supreme 
Court,  is  not  terminated  by  the 
reversal  of  the  judgment  by  the 
General  Term,  but  continues  and 
is  enforciblc  in  case  of  the  ulti- 
mate affirmance  of  the  judgment 
by  this  court  on  appeal  from  the 


order  of  General  Term.     Foo  Long 
V.  Am.  Surety  Co.  251 

2.  Upon  appeal  to  the  General  Term 
from  a  judgment  in  favor  of 
plaintiff  on  trial  at  Circuit  such 
an  undertaking  was  given  The 
judgment  was  reversed  and  a  new 
trial  granted.  After  an  appeal  to 
this  court  from  an  oraer  of 
General  Term,  and  aft«r  a  return 
had  been  made  and  the  appeal 
noticed  for  argument,  the  parties 
stipulated  that  a  judgment  should 
be  entered  reversing  the  order  of 
the  General  Term  and  affirming 
absolutely  the  judgment.  On 
reading  and  filing  s:\id  stipulation 
this  court,  without  argument  or 
consideration  of  the  case  on  its 
merits,  reversed  the  oi-der  and 
affirmed  the  judgment.  The 
usual  remittitur  was  sent  down 
and  judgment  entered  in  acconl- 
ance  therewith.  In  an  action 
upon  the  undertaking,  hM,  that 
there  was  not  an  affirmance  of  the 
original  judgment  within  the 
true  intent  and  meaning  of  the 
undertaking,  but  in  substance  the 
original  judgment  w^as  reinstated 
by  consent  of  the  parties;  that 
the  undertaking  referred  to  a 
reversal  or  dismissal  of  the  appeal 
in  the  ordinary  course  of  judicial 
procedure,  and  not  an  affirmance 
or  dismissal  by  consent.  Id, 


SURROGATES. 

1.  Under  the  prcvisiui.  of  the  Code  of 
Civil  Procedure  (S^  2545),  declaring 
that  a  surrogate's  decree  "  shall 
not  be  reversed  for  an  er»-».'  in 
admitting  or  rejecting  cvic^'  ice, 
unless  it  appears  to  the  appellate 
court  that  the  exceptant  was 
necessarily  prejudiced  thereby," 
an  appellate  court  is  at  liberty 
to  disregard  such  an  error  if  it 
could  have  had  no  influence  upon 
the  determination  of  the  case. 
In  re  Miner.  121 

2.  Upon  the  death  of  J.  letters  of  ad- 
ministration were  issued  to  P. 
upon  her  estate,  upon  his  petition, 
in  which  he  alleged  that  he  was 
J.  's  surviving  husband.  No  notice 
was  given  to  the  next  of  kin,  and 
there  was  no  appearance  by  them. 
P.  filed  his  account,  which  was 
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settled  by  the  surrogate,  who 
awarded  payment  of  the  whole 
surplus  to  him  as  husband.  Sub- 
sequently the  next  of  kin  filed  a 
petition  alleging  that  P.  was  never 
married  to  J.  and  asking  to  have 
the  decree  on  the  accounting  set 
aside  and  the  assets  paid  over  to 
them.  The  evidence  showed  and 
the  surrogate  found  that  P.  never 
had  been  the  husband  of  the  intes- 
tate and  ordered  that  the  letters  of 
administration  and  the  decree  be 
revoked  and  vacated.  On  appeal 
the  General  Term  reversed  that 
portion  of  the  surrogate's  order 
which  revoked  the  letters,  on  the 
sole  ground  that  no  such  relief 
was  asked  for,  but  affirmed  that 
portion  vacating  the  decree.  On 
appeal  here  it  was  claimed  by  P. 
that  the  unrevoked  letters  were 
conclusive  proof  of  P.'s  title  as 
husband.  Seld,  untenable;  that 
while  the  unrevoked  order  ap- 
pointing P.  as  administrator  was 
conclusive  as  to  his  authority  to 
act  there  w:is  no  estoppel  making 
the  reason  which  led  to  the  grant- 
ing the  order  a  fact  conclusively 
estoblished  us  against  the  next  of 
kin,  who  were  not  notified  and 
did  not  appear;  that  they  could 
waive  thdr  right  to  attack  the 
order,  and  it  could  stand  consist- 
ently with  the  relief  asked  for  and 
granted.    In  re  Fattertan,         827 


SUSPENSION    OF   POWER   OF 
ALIENATION. 

1.  ,j^  suspension  of   the  power  of 
,  alj^tion  as  to  real  estate  and  of 

*a!^;^^,lute  ownership  as  to  personal 
property  occurs  only^  when  there 
are  no  persons  in  being  by  whom 
an  absolute  estate  in  possession 
can  be  conveyed.  JSatDyerr,Cttblfj/. 

192 

2.  A  contingency  attached  to  a 
legacy  which  will  render  it  void 
as  an  unlawful  suspension  of  the 
power  of  alienation,  must  be  one 
that  relates  to  the  person  who 
shall  take,  and  who  may  not  come 
into  beinff  or  eain  capacity  to  take 
and  hold  witnin  the  prescribed 
two  lives,  whereby  it  may  happen 
that  there  is  no  one  who  can  alien- 
ate within  that  time.  Id. 


SlOKELS — ^VOL.  CI. 


8.  The  will  of  S.  contained  a  legacy 
payable  to  0.  in  case  he  paid  dur- 
ing the  testator's  lifetime  all  assess- 
ments, dues  and  premiums  upon 
any  insurance  on  his  life,  taken 
for  the  benefit  of,  and  payable  to, 
A.,  his  adopted  son,  and  in  case 
such  insurance  or  some  part 
thereof  should  be  actually  paid  to 
A.  one  year  from  the  testator's 
death.  The  testator's  residuary 
estate  he  gave  to  his  executors  in 
trust  to  pay  the  income  thereof  to 
A.  until  he  arrived  at  the  age  of 
thirty -five  years,  and  then  to  pay 
over  to  him  the  principal.  In  an 
action  for  the  construction  of  this 
clause,  hMy  that  the  bequest  to  C, 
although  future  and  contingent, 
vested  as  a  right  upon  the  testator's 
death,  and  so  was  alienable  by 
him;  that  while  the  trust  covered 
the  entire  residue  except  the  con- 
tingent estate  bequeathed  to  C, 
ana  there  was  a  suspension  of  the 

eDwer  of  alienation  during  the  ex- 
tence  of  the  trust,  that  the  sus- 
pension was  simply  for  the  life  of 
A.  or  for  a  shorter  period;  and 
that,  therefore,  there  was  no  un- 
lawful suspension  of  the  power  of 
alienation,  and  that  the  bequest 
was  valid.  Id. 

TAX. 
See  AssEssHENT  and  Taxation.  ^ 


TORT. 
See  Neoliobnce. 


TOWNS. 

.  Under  the  provisions  of  the 
"Highway  Law"  (§  130,  chap. 
568,  Laws  of  1890),  flxine  the  lia- 
bility for  the  expenses  of  the  con- 
struction and  repair  of  public  free 
bridges  as  between  a  town  and 
county,  the  right  of  a  town  to  de- 
mand contribution  from  the  county 
when  the  bridge  expenditure  of 
the  town  is  in  excess  of  one-sixth 
of  one  per  cent  of  the  assessed 
valuation  of  its  taxjible  property, 
is  not  limited  to  expenditures  for 
bridges  which  cross  streams  form- 
ing boundaries  of  the  town,  but 
applies  as  well  to  bridges  erected 
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wholly  within  the  town.     People 
ex  rel.  Boot  v.  Bd,  Supi'8.  107 

2.  In  proceedings  by  mandamus  to 
compel  the  county  of  Steuben  to 
levy  a  tax  to  pay  the  proportion 
alleged  to  be  due  from  it  under 
said  act  of  the  expense  incurred 
by  the  town  of  Addison  for  the 
repair  and  construction  of  bridges, 
it  appeared  that  a  portion  of  the 
expenditure  was  for  the  construc- 
tion of  a  bridge  in  the  village  of 
Addison  in  said  town.  By  the 
village  charter  the  bridge  was  ex- 
cepted from  the  juriMiction  of 
the  village  authorities,  and  left 
under  the  control  of  the  commis- 
sioners of  highways  of  the  town. 
It  was  claimed  by  the  board  of 
supervisors  that  the  bridge  was 
,  not  a  town  bridge  within  the  stat- 
ute.   Held,  untenable.  Id, 


TRIAL. 

The  General  Term,  in  reversinc  an 
order  granting  a  new  trial,  held 
that  the  verdict  could  stand  upon 
the  ground  of  negligence  of  a 
driver  in  driving  boys  from 
a  car  when  in  motion.  Held, 
error;  that  as  this  was  not  pre- 
sented to  the  jury,  and  they 
were  not  permitted  to  consider  it, 
the  verdict  could  not  be  sustained 
on  that  ground;  that  if  sustain- 
able it  must  be  sustained  on  the 
ground  upon  which  the  case  was 
submitted.  Marks  v.  Rochester 
Bwy.  Co,  181 

See,  also,  People  v.  Leach,  892 


TRUSTS  AND  TRUSTEES. 

1,  By  the  third  clause  of  the  will  of 

D.  she  directed  the  sale  of  certain 
.  of  her  real  estate,  and  after  pay- 
.  ment  of  a  bond  described,  that  the 

balance  of  the  proceeds  be  de- 
posited with  plaintiff,  a  trust 
company,  which  was  directed  to 
hold  and  invest  the  same  and  pay 
to  E.  the  income  thereof  during 
his  life.     In  case  of  the  death  of 

E.  without  lawful  issue  the  testa- 
trix provided  as  follows:  '"I  order 
and  direct  that  the  principal  of 
said  trust  fund  shall  form  part  of 
my  residuary  estate,  and  the  same 
be  disposed  of  as  the  same  is  here- 


inafter disposed  of."  By  other 
clauses,  down  to  the  seventh, 
separate  and  distinct  devises  were 
made  to  a  devisee  named  for  life 
with  remainder  to  others,  and  in 
reference  to  each,  in  case  of  lapse 
or  ftulure  to  take,  it  was  provided 
that  the  devise  should  fall  into 
and  be  disposed  of  as  part  of  the 
residuarv  estate.  By  the  seventh 
clause  the  testatrix  directed  that 
"all  the  rest,  residue  and  re- 
mainder" of  her  estate  be  sold, 
and  out  of  the  proceeds  the  exec- 
utors were  directed  to  pay  dertain 
legacies  specified.  A  trust  fund 
was  also  created  for  the  life  of  a 
beneficiary  named,  with  the  direc- 
tion that  on  her  death  the  trust 
fund  should  fall  into  and  be  dis- 
posed of  as  part  of  the  residuary 
estate.  By  the  eighth  clause  it 
was  provided  that  after  the  pay- 
ment of  the  before  mentioned  leg- 
acies the  executors  should  pay 
•'out  of  the  residue  of  the  pro- 
ceeds of  sale"  of  the  "residuary 
estate  "  certain  other  legacies  spec- 
ified, and  then  the  clause  directed 
the  executors  to  pay  over  *'  all  the 
rest  and  residue  "of  the  "resid- 
uary estate"  not  otherwise  dis- 
posed of  to  certain  residuary  leg- 
atees named.  In  an  action  for 
the  construction  of  the  will  it 
appeared  that  the  real  estate 
specified  in  the  third  clause  was 
sold,  the  bond  therein  referred  to 
paid  and  a  balance  of  the  pur- 
chase money  deposited  with  puiin- 
tiff  as  directed;  that  the  property 
of  the  testatrix,  other  than  that 
specified  in  the  clause  preceding 
the  seventh,  was  sold,  but  that 
nothing  was  left  of  the  avails  to 
pay  the  specific  bequests  in  the 
eighth  clause.  Held,  that  the 
"  residuary  estate  "  referred  to  in 
the  third  clause  was  that  which 
the  testatrix  assumed  would  re- 
main after  payment  of  the  specific 
legacies  referred  to  in  the  seventh 
and  eighth  clauses,  and  which 
would  go  to  the  residuary  lega- 
tees; and  so,  that  said  residuair 
legatees  were  entitled  to  the  fund. 
1,8.  Trust  Co,  N,  T,  v.  Black.  1 

2.  Trusts  may  be  created  in  personal 
property  by  parol,  and  to  accom- 
plish this  no  particular  fonu  of 
words  is  necessary.  Hirs?i  v.  Auer. 

13 
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8.  It  is  not  material  that  the  trust 
agreement  deals  with  a  contingent 
interest;  when  the  Interest  be- 
comes vested  and  the  trustee  re- 
ceives the  fund  the  trust  attaches 
to  it.  Id. 

4.  H.,  the  father  of  plaintiffs,  at  the 
time  of  his  deaUi  held  a  policy  or 
certificate  of  insurance  on  his  life 
for  1^2,000,  payable,  and  which 
was  paid,  to  his  sister,  C,  the 
original  defendant  and  the  pres- 
ent defendant's  testatrix.  In  an 
action  to  recover  the  amount  so 
paid  plaintiffs  proved  a  parol 
agreement  between  H.  and  0.,  to 
the  effect  that  when  she  collected 
the  policy  she  would  expend  not 
to  exceed  $500  thereof  for  his 
funeral  expenses,  etc.,  and  would 
divide  the  balance  equally  between 
plaintiffs,  who  were  his  children. 
HM^  that  the  agreement  was 
valid;  that  C.  received  the  amount 
of  the  insurance  impressed  with 
the  trust  created  by  the  agree- 
ment, and  so  that  a  verdict  was 
properly  rendered  for  the  ^1,600. 

Id. 


UNDERTAKING. 

1.  The  liability  of  a  suretv  upon  an 
undertaking,  in  the  form  pre- 
scribed by  the  Code  of  Civil  Pro- 
cedure (§§  1353,  1356),  given  to 
stay  proceedings  on  appeal  from  a 
final  judgment  to  the  General 
Term  of  the  Supreme  Court,  is 
not  terminated  by  the  reversal  of 
the  judgment  by  the  General 
Term,  but  continues  and  is  en- 
forcible  in  case  of  the  ultimate 
affirmance  of  the  judgment  by 
this  court  onappeal  from  the  older 
of  General  Term.  Foo  I/mg  v. 
Am.  Surety  Co.  251 

2.  Upon  appeal  to  the  General  Term 
from  a  judgment  in  favor  of  plain- 
tiff on  trial  at  Circuit  such  an  un- 
dertaking was  given.  The  judg- 
ment was  reversed  and  a  new  trial 
granted.  After  an  appeal  to  this 
court  from  an  order  of  General 
Term,  and  after  a  return  had  been 
made  and  the  appeal  noticed  for 
argument,  the  parties  stipulated 
that  a  judgment  should  be  entered 
reversing  the  order  of  the  General 
Term  and  affirming  absolutely  the 


judgment.  On  reading  and  filing 
said  stipulation,  this  court,  with- 
out argument  or  consideration  of 
the  case  on  its  merits,  reversed  the 
order  and  affirmed  the  judgment. 
The  usual  remittitur  was  sent 
down  and  judgment  entered  in 
accordance  therewith.  In  an 
action  upon  the  undertaking,  held^ 
that  there  was  not  an  affirmance 
of  the  original  judgment  within 
the  true  intent  and  meaning  of  the 
undertaking,  but  in  substance  the 
original  judgment  was  reinstated 
by  consent  of  the  parties,  that  the 
iindertakine  referred  to  a  reversal 
or  dismissal  of  the  appeal  in  the 
ordinary  course  of  judicial  pro- 
cedure, and  not  an  affirmance  or 
dismissal  by  consent.  Id, 

UNITED    STATES    CONSTITU- 
TION. 

1.  It  9eems,  it  was  not  the  purpose 
of  the  fourteenth  amendment  to 
the  United  States  Constitution, 
declaring  that  no  state  shall  ''  de- 
prive any  person  of  life,  liberty  or 

Eroperty  without  due  process  of 
LW,"  to  interfere  with  the  or- 
dinary administration  of  justice 
by  the  courts  of  a  state,  or  to 
affect  the  final  and  ultimate  juris- 
diction of  those  courts  over  crimes 
and  offenses,  defined  and  declared 
by  its  laws,  and  committed  within 
its  territorial  jurisdiction.  In  re 
Buchanan.  264 

2.  It  8^€m8,  also,  that  while  in  case 
of  accusation  of  crime  the  accusixl 
is  entitled  to  an  inquiry,  a  hearing 
and  a  judgment  before  he  can  bo 
deprived  by  sentence  of  his  liberty 
or  life,  within  these  limitations 
what  constitutes  **  due  process  of 
law"  is  to  be  determined  by  the 
state  in  every  case  where  it  can 
exercise  rightful  authority,  and 
said  amendment  confers  no  juris- 
diction upon  the  Federal  courts  to 
supervise  the  administration  by 
state  tribunaja  of  the  criminal  law 
of  the  Etate,  to  correct  errors  com- 
mitted on  trial,  or  to  modify  or 
change  their  judgments.  Id. 


UNITED  STATES  LAWa 

1891,  chap.  517. 

See  In  re  Buchanan,  264. 
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USAGE. 
See  Bai^ks  and  Banking. 

USE  AND  OCCUPATION. 

1.  L.  died  in  1885,  leaving  defend- 
ant, his  widow,  and  plaintiffs,  his 
three  children,  who  were  all  under 
the  age  of  fourteen,  him  surviv- 
ing. After  such  death  the  widow 
and  children  continued  to  live  in 
the  dwelling  house  of  the  de- 
ceased, she  taking  care  of  the 
children  and  acting  toward  them 
as  natural  guardian.  W.  was  ap- 
pointed their  general  giiardian 
upon  the  petition  of  defendant; 
this  stated  that  the  infants  resided 
in  the  house  and  that  no  rent  arose 
therefrom.  In  1891  W.  procured 
himself  to  be  appointed  guardian 
ad  litem  for  the  dnldren,  and  as 
such  brought  this  action  to  recover 
for  the  use  and  occupation  of  the 
dwelling  house.  It  appeared  that 
soon  after  the  anpointment  of  W. 
as  general  euaraian  he  agreed  to 
allow  defendant  1^1,000  a  year  for 
the  maintenance  and  clothing  of 
the  children.  No  agreement  was 
made  for  the  payment  of  rent  by 
defendant  and  no  demand  was 
made  therefor,  until  a  few  davs 
before  the  commencement  of  the 
action,  and  up  to  that  time  W.  not 
only  acquiesced  in  defendant's 
residence  in  said  house,  but  con- 
sented to  and  advised  it,  and  de- 
fendant's evidence  showed  and  the 
jury  found  that  it  was  expressly 
agreed  that  no  rent  waii  to  be 
charged.  Held,  that  the  action 
was  not  maintainable.  Lamb  v. 
Lamb,  317 

2.  It  seemSj  that  so  far  as  the  com- 
plaint should  be  held  to  be  one 
under  the  statute  (1  R.  S.  748.  §2) 
to  recover  rent  for  the  use  and 
occupation  the  action  could  not 
be  maintained  without  proof  of  an 
agreement,  express  or  implied,  to 
pay  rent.  Id. 

VACCINATION. 
See  Health. 


VENDOR  AND  PURCHASER. 

1.  Where  a  sale  of  goods  on  credit 
has  been  induced  by  fraud  on  the 


part  of  the  purchaser,  the  vendor 
may,  on  discovery  of  the  fraud, 
disaffirm  the  sale  and  follow  the 
proceeds  of  the  goods  in  the  hands 
of  a  sheriff,  who  has  levied  upon 
and  sold  them  by  virtue  of  an  exe- 
cution against  the  purchaser.  Con- 
verge V.  Sickles,  200 

I.  Defendant,  a  sheriff,  under  exe- 
cutions against  F.  R.  &  Co. ,  levied 
upon  certain  goods  .  which  had 
been  sold  on  crSit  by  plaintiff  to 
that  firm.  Plaintiff,  claiming  that 
the  sale  was  induced  by  fraud, 
disaffirmed  the  sale  and  brought 
an  action  of  replevin  to  recover 
tiie  goods.  On  trial  of  said  action 
plaintiffs'  counsel,  in  his  opening, 
stated  that  he  was  unable  to  show 
that  a  demand  upon  defendant  for 
a  return  of  the  foods  was  made 
and  refused,  and  conceded  that 
the  goods  had  been  taken  by  plain- 
tiffs  and  disposed  of.  Thereupon, 
on  motion  of  defendant's  counsel, 
a  verdict  was  rendered  for  defend- 
ant for  a  return  of  the  goods,  and 
assessing  their  value  at  a  sum 
agreed  upon,  Judgment  was  en- 
tered and  plaintiffs  paid  the 
amount  thereof,  but  served  on  de- 
fendant a  demand  in  writing  for  a 
return  of  the  money,  which  they 
claimed  as  the  proceeds  of  goods 
obtained  from  them  by  fraud. 
On  refusal  to  return,  this  action 
was  brought,  plaintiffs  claiming 
to  charge  defendant  as  trustee  for 
the  proceeds  of  their  goods  in  his 
hands,  and  asking  for  an  account- 
ing and  payment  over  of  such  pro- 
ceeds. Jleld,  that  the  judgment 
in  the  replevin  suit  was  not  con- 
clusive against  plaintiffs,  either  as 
res  adjudicata,  estoppel  or  a  bar: 
that  the  decision  was  in  effect 
simply  that  the  action  was  pre- 
maturely brought,  and  there  was 
no  adjudication  on  the  merits.  Id. 

8.  Also,  hM,  that  it  was  immaterial 
that  the  moneys  paid  over  to  the 
sheriff  were  not  the  identical 
moneys  received  by  plaintiffs  for 
the  goods;  that  as  they  were  paid 
over  as  the  proceeds  they  were  to 
be  so  regarded.  Id. 


VOTER.    • 

See  Elections. 


INDEX. 


485 


WILL. 

1.  By  the  third  clause  of  the  will  of 
D.  she  directed  the  sale  ot  certain 
of  her  real  estate,  and  after  pay- 
ment of  a  bond  described,  that  the 
b^nce  of  the  proceeds  be- depos- 
ited with  plaintiff,  a  trust  com- 
pany, which  was  directed  to  hold 
and  invest  the  same  and  pay  to  E. 
the  income  thereof  during  his  life. 
In  case  of  the  death  of  E.  without 
lawful  issue  the  testatrix  provided 
as  follows:  "1  order  and  direct 
that  the  principal  of  said  trust 
fund  shall  form  part  of  my  residu- 
ary estate,  and  the  same  be  dis- 
posed of  as  the  same  is  hereinafter 
disposed  of."    By  other  clauses, 

.  down  to  the  seventh,  separate  and 
distinct  devises  were  made  to  a 
devisee  named  for  life  with  re- 
mainder to  others,  and  in  reference 
to  each,  in  case  of  lapse  or  failure 
to  take,  it  was  provided  that  the 
devise  should  fall  into  and  be  dis- 
posed of  as  part  of  the  residuary 
estate.  By  the  seventh  clause  the 
testatrix  directed  that  "all  the 
rest,  residue  and  remainder"  of 
her  estate  be  sold,  and  out  of  the 
proceeds  the  executors  were  di- 
rected to  pay  certain  legacies  spe- 
cified. A  trust  fund  was  also  cre- 
ated for  the  life  of  a  beneficiary 
named,  with  the  direction  that  on 
her  death  the  trust  fund  should 
fall  into  and  be  disposed  of  as  part 
of  the  residuary  estate.  By  the 
eighth  clause  it  was  provided  that 
after  the  payment  of  the  before- 
mentioned  legacies  the  executors 
should  pay  "  out  of  the  residue  of 
the  proceeds  of  sale"  of  the  "  re- 
siduary estate"  certain  other  lega- 
cies specified,  and  then  the  clause 
directed  the  executors  to  pay  over 
'* all  the  rest  and  residue"  of  the 
**  residuary  estate"  not  otherwise 
disposed  of  to  certain  residuary 
legatees  named.  In  an  action  for 
the  construction  of  the  will  it  ap- 

S eared  that  the  real  estate  speci- 
ed  in  the  third  clause  was  sold, 
the  bond  therein  referred  to  paid 
and  a  balance  of  the  purchase 
money  deposited  with  plaintiff  as 
directed;  that  the  property  of  the 
testatrix,  other  than  that  specified 
in  the  clause  preceding  the  sev- 
enth, was  sold,  but  that  nothing 
was  left  of  the  avails  to  pay  the 
•    specific  bequests   in   the    eighth 


clause.  Bisid,  that  the  *  *  residuary 
estate"  referred  to  in  the  thiid 
clause  was  that  which  the  testa- 
trix assumed  would  remain  after 
payment  of  the  specific  legacies 
referred  to  in  the  seventh  and 
eighth  clauses,  and  which  would 
go  to  the  residuary  legatees;  and 
so,  that  said  residuary  legatees 
were  entitled  to  the  fund.  U.  8. 
Trust  Co.  V.  Black,  1 

2.  Where  a  devise  contains  a  clause, 
in  terms  a  condition,  that  the 
devisee  pay  certain  le^cies,  in  the 
absence  of  any  provision  for -re- 
entry or  forfeiture,  or  of  anything 
to  support  an  inference  that  the 
testator  intended  the  estate  to  de- 
pend upon  performance  of  the  re- 
quirement, the  words  used  will.be 
held  to  import  a  covenant,  not  a 
condition.  Cunningham  v.  Parker. 

29 

8.  D.,  by  his  will,  after  directing 
the  payment  of  his  debts  by  his 
executor,  and  after  giving  various 
legacies,  devised  and  bequeathed 
all  the  residue  of  his  estate,  real 
and  personal,  to  his  son  A.,  ''on 
the  condition  and  proviso  that  he 
pay  "  the  said  legacies  within  four 
years  after  the  death  of  the  testa- 
tor, and  the  real  estate  so  devised 
to  A.  was  charged  with  the  pay* 
ment  of  the  same.  A.  was  ap- 
pointed executor;  he  accepted  the 
devise  and  went  into  possession 
of  the  real  estate,  but  did  not  pay 
the  legacies  within  the  four  years. 
At  the  death  of  D.  his  personalty 
was  insufficient  to  pay  his  debts. 
In  an  action  brought  by  creditors 
of  the  decedent  under  the  Code  of 
Civil  Procedure  (S  1844,  et  seq.)  to 
reach  and  apply  the  real  estate  to 
the  payment  of  their  debts,  held,^ 
that  the  failure  to  pay  the  legacies 
did  not  work  a  for^itiire  of  the 
devise,  nor  did  the  direction  to  the 
executor  to  pay  the  debts  operate 
to  charge  the  debts  upon  the  land 
so  devised  to  him.  Id, 

4.  Where  a  will  is  the  subject  of 
construction  the  intention  of  the 
testator,  as  disclosed  by  the  will, 
not  a  general  rule  of  construction, 
is  to  govern  "^hen  they  come  in 
conflict.    In  re  James.  78 

5.  By  his  will  the  testator  gave  to 
his  wife  *'  for  her  sole  use,  enjoy- 
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ment  and  benefit,  during  her  life, 
witliout  restraint,  deduction  or 
interference  in  any  manner  what- 
sover,"  one-half  of  the  income  of 
all  his  property,  *'of  every  kind," 
during  her  life;  the  remainder  of 
the  income,  and  the  estate  itself, 
after  the  death  of  the  wife,  he  gave 
to  his  "legal  heirs,"  subject  to  all 
taxes  and  charges  against  the  es- 
tate; they  were  enjoined  against 
attempting  to  interfere  with  the 
"full  enjoyment,  use,  manage- 
ment ana  direction  and  disposi- 
tion "  of  the  estate.  The  wife  was 
appointed  sole  executrix,  with  the 
direction  that  no  bond  or  surety 
should  be  required  of  her,  and  she 
was  authorized,  in  her  discretion, 
to  sell  any  portion  of  the  prop- 
erty, if  necessary,  to  pay  the  debts 
of  the  testator.  At  the  time  the 
will  was  made  the  testator  had  no 
children  or  other  descendants;  he 
owned,  at  the  time  of  his  death, 
stocks  of  certain  railroad  construc- 
tion companies.  Two  of  said  com- 
panies constructed  railroads,  and 
upon  their  sale  received  land  grants 
in  payment;  another  received  in 
part  payment  for  a  road  con- 
structed by  it  a  certificate  of  in- 
debtedness secured  by  a  mortgage. 
Held  (Bartlett,  J.,  dissenting), 
that  dividends  received  by  the 
executrix  upon  said  stocks  were, 
under  the  circumstances,  properly 
treated  as  income;  that  the  inten- 
tion of  the  testator  was  not  to  cre- 
ate a  technical  trust,  but  that  his 
property  should  remain  in  specie 
for  his  widow's  benefit,  and  sub- 
ject to  her  uncontrolled  manage- 
ment, and  she  was  entitled  to  her 
share  of  whatever  came  into  the 
estate  from  the  property  in  the 
form  in  which  he  left  it.  Id. 

6.  The  testator's  partner  in  business 
died  a  few  days  before  him.  In 
an  action  brought  by  a  firm  cred- 
itor for  the  protection  and  distri- 
bution of  the  firm  assets  a  receiver 
was  appointed,  who  collected  in- 
terest and  dividends  upon  certain 
bonds  and  stocks.  A  judgment 
was  rendered  in  said  action  settling 
the  receiver's  accounts  and  direct- 
ing him  to  deliver  over  the  assets 
to  the  widow,  as  executrix  of  the 
surviving  partner.  Held,  that  the 
judgment  was  not  open  to  attack 
upon  the  accounting  of  the  execu- 


trix, and  that  she  was  entitled  to 
treat  as  income  the  monejr  col- 
lected by  the  receiver  as  dividends 
and  interest  and  paid  over  to  her, 

Id. 

7.  The  will  of  C.  directed  his  execu» 
tors  to  divide  one-half  of  his  es- 
tate into  as  many  equal  slmres  as 
he  should  leave  children  him  sur- 
viving, to  collect  the  interest  on 
each  share  and  apply  the  same,  or 
so  much  thereof  as  they  might 
deem  necessary,  to  the  use  of  the 
child  for  whom  the  share  was  in- 
tended, and  to  accumulate  the  re- 
mainder until  said  child  should 
become  of  age  or  sooner  die,  and 
upon  the  coming  of  age  to  pay 
over  to  him  or  her  the  accumula- 
tions, and  thereafter  to  apply  the 
whole  interest  and  income  to  the 
use  of  said  beneficiair  during 
life;  upon  the  death  of  a  child 
before  or  after  coming  of  age  to 
transfer  the  share  to  his  or  her 
children,  and  in  case  of  the  death 
of  a  child  leaving  no  issue  to  trans- 
fer the  share  to  the  testator's  sur- 
viving issue.  In  an  action  brought 
by  the  executors  for  a  judicial 
settlement  of  their  accounts,  it  ap-  ^ 
peared  that  the  testator  left  two 
children,  both  infants,  one  of 
whom  died  under  age,  intestate 
and  unmarried.  There  had  been 
a  large  accumulation  of  interest 
upon  the  share  of  the  child  so 
dying.  Held,  that  until  the  death 
of  the  child  the  entire  interest  of 
her  share  vested  at  once  when 
paid  in,  and  only  the  time  of  pay- 
ment over,  or  enjoyment,  was 
postponed  until  majority;  and  so, 
that  the  administratrix  of  the  de- 
ceased child  was  entitled  to  the 
accumulation.    Smith  v.  Parstms. 

116 


8.  It  9eem»  that  where  a  will  so  pro- 
vides for  the  accumulation  of  in- 
terest on  an  infant's  share  during 
minority,  the  testator  has  power 
to  make  such  disposition  thereof, 
in  case  of  the  death  of  the  infant 
during  minority,  as  he  may  see  fit; 
and  so,  may  bequeath  it  to  anv 
person,  whether  a  minor,  or  of  full 
af^e.  Such  a  provision  is  not 
violative  of  the  statute  providing 
that  accumulations  must  be  for 
the  benefit  of  minors.  Id, 
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1^.  Unless  a  residuary  bequest  is 
circumscribed  by  clear  expressions 
and  the  title  of  the  residuary  lega- 
tee narrowed  by  words  of  unmis- 

.  takable  import,  it  will,  to  prevent 
intestacy,-  be  construed  so  as  to 
perform  the  offlc^  intended,  t .  e. , 
to  dispose  of  all  the  residuary 
estate.    In  re  Miner.  121 

10.  The  holographic  will  of  M., 
after  various  devises  and  bequests, 
among  them  a  bequest  to  his  wife 
of  all  his  "  household  goods,  fur- 
niture and  fixtures  and  effects," 
contained  a  direction  to  his  execu- 
tors to  sell  and  convey  any  and  all 
of  his  real  estate,  not  otherwise 
disposed  of,  and  convert,  the  same 
into  personalty.  The  will  then 
provided  that  after  the  aforemen- 
tioned payment  shall  be  made  out 
of  the  avails  of  the  real  and  per- 
sonal estate  the  balance  shall  form 
part  of  the  residuary  estate.  It 
was  also  provided  that  in  case  of 
failure  of  one  of  the  bequests  it 
shall  form  part  of  the  residuary 
estate.  Then  followed  a  clause 
commencin;j  as  follows:  "All  the 
rest  and  residue  of  my  estate,  both 
real  and  personal,  not  heretofore 
disposed  of,  I  give,  bequeath  and 
devise  as  follows:  All  my  house- 
house  goods,  furniture  and  effects 
after  the  decease  of  myself  and 
wife  to."  Following  this  were  the 
names  of  the  beneticiaries,  three 
in  number,  and  the  method  of  dis- 
tribution .  The  testator  left  a  large 
estate;  he  had  no  children;  toe 
three  beneficiaries  had  been  taken 
into  his  family  at  an  early  age, 
and  had  grown  up  and  were  re- 
cognized as  members  of  his  family. 
Hdd,  that  the  general  plan  of  the 
will  indicated  tne  testator's  intent 
to  create  a  residuary  estate,  and  to 

•effectually  dispose  of  the  whole 
thereof;  and  so,  that  the  general 
words  of  gift  carried  to  the  three 
persons  named  all  of  the  residuary 
estate,  notwithstanding  the  pres- 
ence of  the  qualifying  words,  "as 
follows; "  thtit  the  testator's  intent 
in  specifying  the  furniture,  etc., 
which  had,  by  the  words  of  a  pre- 
vious clause,  been  absolutely  given 
to  his  wife,  was  simply  to  limit 
that  gift  to  a  life  estate.  Id. 

11.  A  suspension  of  the  power  of 
alienation  as  to  real  estate  and  of 


absolute  ownership  as  to  personal 
property  occurs  only  when  there 
are  no  persons  in  being  by  whom 
an  absolute  estate  in  possession 
can  be  conveyed,  oawyer  v. 
ChMy,  192 

12.  A  contingency  attached  to  a 
legacy  whicli  will  render  it  void 
as  an  unlawful  suspension  of  the 
power  of  alienation,  must  be  one 
that  relates  to  the  person  who 
shall  take,  and  who  may  not  come 
into  being  or  gain  capacity  to  take 
and  hold  within  the  prescribed 
two  lives,  whereby  it  may  happen 
that  there  is  no  one  who  can  alien- 
ate within  that  time.  Id, 

18.  The  will  of  S.  contained  a  legacy 
payable  to  C.  in  case  he«paid  dur- 
ing the  testator's  lifetime  all  as- 
sessments, dues  and  premiums 
upon  any  insurance  on  his  life, 
ttiken  for  the  benefit  of,  and  pay- 
able to,  A.,  his  adopted  son,  and 
in  case  such  insurance  or  some 
part  thereof  should  be  actually 
paid  to  A.  one  year  from  testator's 
death.  The  testator's  residuary 
estate  he  gave  to  his  executors  in 
trust  to  pay  the  income  thereof  to 
A.  until  he  arrived  at  the  age  of 
thirty-five  years,  and  then  to  pay 
over  to  him  the  principal.  In  an 
action  for  the  construction  of  this 
clause,  htldy  that  the  bequest  to 
C,  although  future  and  con- 
tingent, vested  as  a  right  upon 
the  testator's  death,  and  so  was 
alienable  by  him;  that  while  the 
trust  covered  the  entire  residue 
except  the  contingent  estate  be- 
queathed to  C,  and  there  was  a 
suspension  of  the  power  of  aliena- 
tion during  the  existence  of  the 
trust,,  that  the  suspension  was 
simply  for  the  life  of  A.  or  for  a 
shorter  period;  and  that,  there- 
fore, there  was  no  unlawful  sus- 
pension of  the  power  of  aliena- 
tion, and  that  the  bequest  was 
valid.  Id, 

WITNESS. 

1.  On  the  trial  of  an  action  upon  an 
insurance  policy  one  of  the  plain- 
tiffs was  permitted  to  testify  that 
after  the  death  of  H.  she  delivered 
the  policy  to  C,  and  stated  at  the 
time  that  her  father  had  told  her 
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of  the  making  of  the  alleged  agree- 
ment between  him  and  C,  and 
that  the  latter  admitted  she  made 
the  agreement.  C.  was  alive  at 
the  time  of  the  trial.  Held,  that 
the  evidence  was  properly  re- 
ceived; that  it  was  not  incompe- 
tent under  the  provisions  of  the 
Code  of  CHvil  Procedure  (§  829)  as 
it  simply  tended  to  prove  an  ad- 
mission of  0.  against  her  interests, 
not  a  personal  transaction  or  con- 
versation between  the  witness  and 
a  deceased  person.    Mr$h  v.  Auer. 

13 

2.  A  son  of  C,  who  was  not  a  party 
to  the  action  or  beneflciaiy  under 
the  agreement,  was  also  adled  as 


a  witness  for  plainttfTs  as  to  con- 
versations with  his  father.  Held, 
that  the  witness  was  not  so  inter- 
ested as  to  prevent  his  testifyinir. 

3.  In  an  action  for  use  and  occupa- 
tion, defendant  was  permitted  to 
prove,  under  objection  and  ex- 
ception, that  just  prior  to  the  time 
when  a  witness  made  the  demand 
for  rent  he  had  a  quarrel  with  de- 
fendant in  which  he  made  threats 
against  her.  HM,  no  error;  that 
the  testimony  was  admissible  as 
showing  the  feeling  of  the  witness 
against  defendant  and  so  as  affect- 
ing his  credibility  as  a  witness. 
Lamb  v.  Lamb,  817 
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stitutcs  part  of  the  undertaking, 
and  the  party  executing  it  con- 
sents that  in  case  of  forfeiture 
judgment  mny  at  once  be  entered 
thereon,  upon  which  a  general 
execution  may  be  issued,  and  this 
constitutes  a  voluntary  appearance 
in  the  action.  Proceedings  sup- 
plementary to  'execution  issued 
upon  such  a  iudgraent  may, 
therefore,  properly  be  instituteli. 

Id. 

SUPREME  COURT. 

See      CoNDE\rNATioN      OP      Real 
Property. 


SUPRE^IE  COURT  RULES. 

.  While  under  the  Supreme  Court 
rules  (Rule  11)  an  onil  stipulation 
in  respect  to  the  proceedings  in  a 
cause  is  not  binding  and  will  not 
be  carried  into  effect  by  the  court, 
it  will  not  permit  a  party  to  be 
misled,  deceived  or  defrauded  by 
means  thereof,  and  in  cases  where 
it  has  been  acted  upon  by  the 
party  making  it,  he  will  not  be 
permitted  to  retract  and  take  ad- 
vantage of  t'le  acts  or  omissions  of 
his  adversary  induced  thereby, 
MuL  L.  Lis.  Co.  y.  Y.  v.  aDon- 
nell.  275 

.  It  seems,  where  in  such  a  case  the 
question  as  to  whether  the  alleged 
oral  stipulation  was  made  is  con- 
tested, while  the  Special  Term  has 
power  to  determine  it  upon  afll  la- 
vits,  where  a  large  amount  is  in- 
volved and  the  conflict  is  sharp, 
the  question  should  be  determined 
upon  common-law  evidence.     Id. 


SURETY. 

1.  The  liability  of  a  surety  upon  an 
undertaking,  in  the  form  pre- 
scribed by  the  Code  of  Civil 
Procedure  (g§  13o3,  1356),  given 
to    stay    proceedings    on    appeal 

.  from  a  final  judgment  to  the 
General  Term  of"  the  Supreme 
Court,  is  not  terminated  by  the 
reversal  of  the  judgment  by  the 
General  Term,  but  continues'  and 
is  enforeible  in  case  of  the  ulti- 
mate affirmance  of  the  judgment 
by  this  court  on  appeal  from  the 


order  of  General  Term. 
V.  Am.  Surety  Co. 


FooLong 
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2.  Upon  appeal  to  the  General  Term 
from  a  judgment  in  favor  of 
plaintiff  on  trial  at  Circuit  such 
an  undertaking  was  given  The 
judgment  was  reversed  and  a  new 
trial  granted.  After  an  appeal  to 
this  court  from  nn  order  of 
General  Term,  and  after  a  return 
had  been  made  and  the  appeal 
noticed  for  argument,  the  parties 
stipulated  that  a  judgment  should 
be  entered  reversing  the  order  of 
the  General  Term  and  affirming 
absolutely  the  judgment.  On 
reading  and  filing  8:ucl  stipulation 
this  court,  without  argument  or 
consideration  of  the  case  on  its 
merits,  reversed  the  order  and 
affirmed  the  judgment.  The 
usual  remittitur  was  sent  down 
and  judgment  entered  in  accord- 
ance therewith.  In  an  action 
upon  the  undertaking,  lield^  that 
there  was  not  an  affirmance  of  the 
original  judgment  within  the 
true  intent  and  meaning  of  the 
undertaking,  but  in  substance  the 
original  judgment  was  reinstated 
by  consent  of  the  parties;  that 
the  undertaking  referred  to  a 
reversal  or  dismissal  of  the  appeal 
in  the  ordinary  course  of  judicial 
procedure,  and  not  an  affirmance 
or  dismissal  by  consent.  Id. 


SURROGATES. 

.  Under  the  prcvLsiui.  of  the  Code  of 
Civil  Procedure  ($$  2545),  declaring 
that  a  surrogate's  decree  "  shaU 
not  be  reversed  for  an  en  '».•  in 
admitting  or  rejecting  evic''  ice, 
unless  it  appears  to  the  appellate 
court  that  the  exceptant  was 
necessarily  prejudiced  thereby,*' 
an  appellate  court  is  at  liberty 
to  disregard  such  an  error  if  it 
could  have  had  no  influence  upon 
the  determination  of  the  case. 
In  re  Miner.  121 

.  Upon  the  death  of  J.  letters  of  ad- 
ministration were  issued  to  P. 
upon  her  estate,  upon  his  petition, 
in  wiiich  he  alleged  that  he  was 
J.  's  surviving  husband.  No  notice 
was  given  to  the  next  of  kin,  and 
there  was  no  appearance  by  them. 
P.  filed  his  account,  which  was 
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settled  by  the  surrogate,  who 
awarded  payment  of  the  whole 
surplus  to  him  as  husband.  Sub- 
sequently the  next  of  kin  filed  a 
petition  alleging  that  P.  was  never 
married  to  J.  and  asking  to  have 
the  decree  on  the  accounting  set 
aside  and  the  assets  paid  over  to 
them.  The  evidence  showed  and 
the  surrogate  found  that  P.  never 
had  been  the  husband  of  the  intes- 
tate and  ordered  that  the  letters  of 
administration  and  the  decree  be 
revoked  and  vacated.  On  appeal 
the  General  Term  reversed  that 
portion  of  the  surrogate's  order 
which  revoked  the  letters,  on  the 
sole  ground  that  no  such  relief 
was  asked  for,  but  affirmed  that 
portion  vacating  the  decree.  On 
appeal  here  it  was  claimed  by  P. 
that  the  unrevoked  letters  were 
conclusive  proof  of  P.'s  title  as 
husband.  Beldf  untenable;  that 
while  the  unrevoked  order  ap- 
pointing P.  as  administrator  was 
conclusive  as  to  his  authority  to 
act  there  wiis  no  estoppel  making 
the  reason  which  led  to  the  grant- 
ing the  order  a  fact  conclusively 
established  as  against  the  next  of 
kin,  who  were  not  notified  and 
did  not  appear;  that  they  could 
waive  their  right  to  attack  the 
order,  and  it  could  stand  consist- 
ently with  the  relief  asked  for  and 
granted.    In  re  Pattenan.         827 


SUSPENSION    OP   POWER   OP 
ALIENATION. 

1.  .^  suspension  of   the  power  of 
,  alj^mtion  as  to  real  estate  and  of 

'al^solute  ownership  as  to  personal 
ppo^erty  occurs  onlv  when  there 
are  no  persons  in  being  by  whom 
an  absolute  estate  in  possession 
can  be  conveyed.  Sawyer  y.  Cubby. 

162 

2.  A  contingency  attached  to  a 
legacy  which  will  render  it  void 
as  an  unlawful  suspension  of  the 
power  of  alienation,  must  be  one 
that  relates  to  the  person  who 
shall  take,  and  who  may  not  come 
into  being  or  fain  capacity  to  take 
and  hold  within  the  prescribed 
two  lives,  whereby  it  may  happen 
that  there  is  no  one  who  can  alien- 
ate within  that  time.  Id. 


SlOKELS — ^VOL.  CI, 


8.  The  will  of  S.  contained  a  legacy 
payable  to  C.  in  case  he  paid  dur- 
ing the  testator's  lifetime  all  assess- 
ments, dues  and  premiums  upon 
any  insurance  on  his  life,  taken 
for  the  benefit  of,  and  payable  to, 
A.,  his  adopted  son,  and  in  case 
such  insurance  or  some  part 
thereof  should  be  actually  paid  to 
A.  one  year  from  the  testator's 
death.  The  testator's  residuary 
estate  he  gave  to  his  executors  in 
trust  to  pay  the  income  thereof  to 
A.  until  he  arrived  at  the  age  of 
thirty -five  years,  and  then  to  pay 
over  to  him  the  principal.  In  an 
action  for  the  construction  of  this 
clause,  hddt  that  the  bequest  to  C, 
although  future  and  contingent, 
vested  as  a  right  upon  the  testator's 
death,  and  so  was  alienable  by 
him;  that  while  the  trust  covered 
the  entire  residue  except  the  con- 
tingent estate  bequeathed  to  C, 
ana  there  was  a  suspension  of  tiio 

SDwer  of  alienation  during  the  ex- 
tence  of  the  trust,  that  the  sus- 
pension was  simply  for  the  life  of 
A.  or  for  a  shorter  period;  and 
that,  therefore,  there  was  no  un- 
lawful suspension  of  the  power  of 
alienation,  and  that  the  bequest 
was  valid.  Id. 

TAX. 
See  AflSEssMKNT  Ksn  Taxation.  ^ 

TORT. 
See  Neolioence. 

TOWNS. 

1.  Under  the  provisions  of  the 
"Highway  Law"  (§  180,  chap. 
568,  Laws  of  1800),  flxine  the  lia- 
bility for  the  expenses  01  the  con- 
struction and  repair  of  publ^  free 
bridges  as  between  a  town  and 
county,  the  right  of  a  town  to  de- 
mand contribution  from  the  county 
when  the  bridge  expenditure  of 
the  town  is  in  excess  of  one-sixth 
of  one  per  cent  of  the  assessed 
valuation  of  its  tax(^ble  property, 
is  not  limited  to  expenditures  for 
bridges  which  cross  streams  form- 
ing boundaries  of  the  town,  but 
applies  as  well  to  bridges  erected 
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wholly  within  the  town.     People 
ex  rel.  Hoot  v.  Bd,  Sitprs.  107 


2.  In  proceedings  by  mandamus  to 
compel  the  county  of  Steuben  to 
levy  a  tax  to  pay  the  proportion 
alleged  to  be  due  from  it  under 
said  act  of  the  expense  incurred 
by  the  town  of  Addison  for  the 
repair  and  construction  of  bridges, 
it  appeared  that  a  portion  of  the 
expenditure  was  for  the  construc- 
tion of  a  bridge  in  the  village  of 
Addison  in  said  town.  By  the 
village  charter  the  bridge  was  ex- 
cepted from  the  juriwiction  of 
the  village  authorities,  and  left 
under  the  control  of  the  commis- 
sioners of  highways  of  the  town. 
It  was  claimed  by  the  board  of 
supervisors  that  the  bridge  was 
not  a  town  bridge  within  the  stat- 
ute.   Held,  untenable.  Id, 


TRIAL. 

The  General  Term,  in  reversing  an 
order  granting  a  new  trial,  held 
that  the  verdict  could  stand  upon 
the  ground  of  negligence  of  a 
driver  in  driving  boys  from 
a  car  when  in  motion.  Held, 
error;  that  as  this  was  not  pre- 
sented to  the  jury,  and  they 
were  not  permitted  to  consider  it, 
the  verdict  could  not  be  sustained 
on  that  ground;  that  if  sustain- 
able it  must  be  sustained  on  the 
ground  upon  which  the  case  was 
submitted.  Marks  v.  Maehester 
Bwy.  Co.  181 

Bee,  also.  People  v.  Leaeh,  392 


TRUSTS  AND  TRUSTEES. 

1,  By  the  third  clause  of  the  will  of 
***  D.  she  directed  the  sale  of  certain 
.  of  her  real  estate,  and  after  pay- 
.  meut  of  a  bond  described,  that  the 
balance  of  the  proceeds  be  de- 
posited with  plaintiff,  a  trust 
company,  which  was  directed  to 
hold  and  invest  the  same  and  pay 
to  E.  the  income  thereof  during 
his  life.  In  case  of  the  death  of 
E.  without  lawful  issue  the  testa- 
trix provided  as  follows:  "  I  order 
and  direct  that  the  principal  of 
said  trust  fund  shall  form  part  of 
my  residuary  estate,  and  the  same 
be  disposed  of  as  the  same  is  here- 


inafter disposed  of."  By  other 
clauses,  down  to  the  seventh, 
separate  and  distinct  devises  were 
made  to  a  devisee  named  for  life 
with  remainder  to  others,  and  in 
reference  to  each,  in  case  of  lapse 
or  failure  to  take,  it  was  provided 
that  the  devise  should  fall  into 
and  be  disposed  of  as  part  of  the 
residuary  estate.  By  the  seventh 
clause  the  testatrix  directed  that 
"all  the  rest,  residue  and  re- 
mainder" of  her  estate  be  sold, 
and  out  of  the  proceeds  the  exec- 
utors were  directed  to  pay  (Certain 
legacies  specified.  A  trust  fund 
was  also  created  for  the  life  of  a 
beneficiary  named,  with  the  direc- 
tion that  on  her  death  the  trust 
fund  should  fall  into  and  be  dis- 
posed of  as  part  of  the  residuary 
estate.  By  the  eighth  clause  it 
was  provided  that  after  the  pay- 
ment of  the  before  mentioned  leg- 
acies the  executors  should  pay 
"out  of  Ihe  residue  of  the  pro- 
ceeds of  sale  "of  the  "residuary 
estate  "  certain  other  legacies  spec- 
ified, and  then  the  clause  directed 
the  executors  to  pay  over  *'  all  the 
rest  and  residue  "of  the  "resid- 
uary estate"  not  otherwise  dis- 
posed of  to  certain  residuary  leg- 
atees named.  In  an  action  for 
the  construction  of  the  will  it 
appeared  that  the  real  estate 
specified  in  the  third  clause  was 
sold,  the  bond  therein  referred  to 
paid  and  a  balance  of  the  pur- 
chase Dfioney  deposited  with  plain- 
tiff as  directed;  that  the  property 
of  the  testatrix,  other  than  that 
specified  in  the  clause  preceding 
the  seventh,  was  sold,  but  that 
nothing  was  left  of  the  avails  to 
pay  the  specific  bequests  in  the 
eighth  clause.  Held,  that  the 
••  residuary  estate  "  referred  to  in 
the  third  clause  was  that  which 
the  testatrix  assume  would  re- 
main afterpayment  of  the  specific 
legacies  referred  to  in  the  seventh 
and  eighth  clauses,  and  which 
would  go  to  the  residuary  lega- 
tees; and  so,  that  said  residuary 
legatees  were  entitled  to  the  fund. 
IL8,  Trust  Go.  N.  T.  v.  Black.  1 

2.  Trusts  may  be  created  in  personal 
property  by  parol,  and  to  accom- 
plish  this  no  particular  form  of 
words  is  necessary.  Hxrsh  v.  Auer. 

13 
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8.  It  is  not  material  that  the  trust 
agreement  deals  with  a  contingent 
Interest;  when  the  interest  be- 
comes vested  and  the  trustee  re- 
ceives the  fund  the  trust  attaches 
to  it.  Id. 

4.  H.,  the  father  of  plaintiffs,  at  the 
time  of  his  death  held  a  policy  or 
certificate  of  Insurance  on  his  life 
for  9^,000,  payable,  and  which 
was  paid,  to  his  sister,  C,  the 
original  defendant  and  the  pres- 
ent defendant's  testatrix.  In  an 
action  to  recover  the  amount  so 
paid  plaintiffs  proved  a  parol 
agreement  between  H.  and  C.,  to 
the  effect  that  when  she  collected 
the  policy  she  would  expend  not 
to  exceed  $500  thereof  for  his 
funeral  expenses,  etc.,  and  would 
divide  the  balance  equally  between 
plaintiffs,  who  were  his  children. 
UM,  that  the  agreement  was 
valid;  thatC.  received  the  amount 
of  the  insurance  impressed  with 
the  trust  created  by  the  agree- 
ment, and  so  that  a  verdict  was 
properly  rendered  for  the  |1,600. 

Id. 


UNDERTAKING. 

1.  The  liability  of  a  suretv  upon  an 
undertaking,  in  the  form  pre- 
scribed by  the  Code  of  Civil  Pro- 
cedure (§§  1352,  1856),  given  to 
stay  proceedings  on  appeal  from  a 
final  judgment  to  the  Qeneral 
Term  of  the  Supreme  Court,  is 
not  terminated  by  the  reversal  of 
the  judgment  by  the  General 
Term,  but  continues  and  is  en- 
fordble  in  case  of  the  ultimate 
affirmance  of  the  judgment  by 
this  court  oaappeal  from  the  oider 
of  General  Term.  Foo  Long  v. 
Am.  Surety  Co.  251 

2.  Upon  appeal  to  the  General  Term 
from  a  judgment  in  favor  of  plain- 
tiff on  trial  at  Circuit  such  an  un- 
dertaking was  given.  The  judg- 
ment was  reversed  and  a  new  trial 
granted.  After  an  appeal  to  this 
court  from  an  order  of  General 
Term,  and  after  a  return  had  been 
made  and  the  appeal  noticed  for 
argument,  the  parties  stipulated 
that  a  judgment  should  be  entered 
reversing  the  order  of  the  (General 
Term  and  affirming  absolutely  the 


judgment.  On  reading  and  filing 
said  stipulation,  this  court,  with- 
out argument  or  consideration  of 
the  case  on  its  merits,  reversed  the 
order  and  affirmed  the  judgment. 
The  usual  remittitur  was  sent 
down  and  judgment  entered  in 
accordance  therewith.  In  an 
action  upon  the  undertaking,  Jidd, 
that  there  was  not  an  affirmance 
of  the  original  judgment  within 
the  true  intent  and  meaning  of  the 
undertaking,  but  in  substance  the 
original  judgment  was  reinstated 
by  consent  of  the  parties,  that  the 
undertaking  referred  to  a  reversal 
or  dismissal  of  the  appeal  in  the 
ordinary  course  of  judicial  pro- 
cedure,  and  not  an  affirmance  or 
dismissal  by  consent.  Id, 

UNITED    STATES    CONSTITU- 
TION. 

1.  It  seems,  it  was  not  the  purpose 
of  the  fourteenth  amendment  to 
the  United  States  Constitution, 
declaring  that  no  state  shall  "  de- 
prive any  person  of  life,  liberty  or 

Property  without  due  process  of 
,w."  to  interfere  with  the  or- 
dinarv  administration  of  justice 
by  the  courts  of  a  state,  or  to 
anect  the  final  and  ultimate  juris- 
diction of  those  courts  over  crimes 
and  offenses,  defined  and  declared 
by  its  laws,  and  committed  within 
its  territorial  jurisdiction.  In,  re 
Buchanan.  264 

2.  It  sterns,  also,  that  while  in  case 
of  accusation  of  crime  the  accused 
is  entitled  to  an  inquiry,  a  hearing 
and  a  judgment  before  he  can  be 
deprived  by  sentence  of  his  liberty 
or  life,  within  these  limitations 
what  constitutes  "due  process  of 
law "  is  to  be  determined  bj  the 
state  in  every  case  where  it  can 
exercise  rightful  authority,  and 
said  amendment  confers  no  juris* 
diction  upon  the  Federal  courts  to 
supervise  the  administration  by 
state  tribunajs  of  the  criminal  law 
of  the  state,  to  correct  errors  com- 
mitted on  trial,  or  to  modify  or 
change  their  judgments.  Id, 


UNITED  STATES  LAWa 

1891,  chap.  517. 

See  In  re  Buchanan,  264 
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USAGE. 
See  Banks  and  Banking. 

USE  AND  OCCUPATION. 

1.  L.  died  in  1885,  leaving  defend- 
ant, his  widow,  and  plaintiffs,  his 
three  children,  who  were  all  under 
the  age  of  fourteen,  him  surviv- 
ing. After  such  death  the  widow 
and  children  continued  to  live  in 
the  dwelling  house  of  the  de- 
ceased, she  taking  care  of  the 
children  and  acting  toward  them 
as  natural  guardian.  W.  was  ap- 
pointed their  general  guardian 
upon  the  petition  of  defendant; 
this  stated  that  the  infants  resided 
in  the  house  and  that  no  rent  arose 
therefrom.  In  1891  W.  procured 
himself  to  be  appointed  guardian 
ad  litem  for  the  children,  and  as 
such  brought  this  action  to  recover 
for  the  use  and  occupation  of  the 
dwelling  house.  It  appeared  that 
soon  after  the  appointment  of  W. 
as  general  guardian  he  agreed  to 
allow  defendant  91.000  a  year  for 
the  maintenance  and  clothing  of 
the  children.  No  agreement  was 
made  for  the  payment  of  rent  by 
defendant  and  no  demand  was 
made  therefor,  until  a  few  days 
before  the  commencement  of  the 
action,  and  up  to  that  time  W.  not 
onlv  acquiesced  in  defendant's 
residence  in  said  house,  but  con- 
sented to  and  advised  it,  and  de- 
fendant's evidence  showed  and  the 
jury  found  that  it  was  expressly 
agreed  that  no  rent  wa.4  to  be 
charged.  Held,  that  the  action 
was  not  maintainable.  Lamb  v. 
Lamb,  817 

2.  It  geems,  that  so  far  as  the  com- 
plaint should  be  held  to  be  one 
under  the  statute  (1  R.  S.  748,  §2) 
to  recover  rent  for  the  use  and 
occupation  the  action  could  not 
be  maintained  without  proof  of  an 
agreement,  express  or  implied,  to 
pay  rent.  Id. 

VACCINATION. 

See  Health. 

VENDOR  AND  PURCHASER. 

1.  Where  a  sale  of  goods  on  credit 
has  been  induced  by  fraud  on  the 


part  of  the  purchaser,  the  vendor 
may,  on  discovery  of  the  fraud, 
disaffirm  the  sale  and  follow  the 
proceeds  of  the  goods  in  the  hands 
of  a  sheriff,  who  has  levied  upon 
and  sold  them  by  virtue  of  an  exe- 
cution against  the  purchaser.  Con- 
wrse  V.  Sickles,  200 

2.  Defendant,  a  sheriff,  under  exe- 
cutions against  F.  R.  &  Co. ,  levied 
upon  certain  goods  which  had 
been  sold  on  credit  by  plaintiff  to 
that  firm.  Plaintiff,  claiming  that 
the  sale  was  induced  by  mud, 
disaffirmed  the  sale  and  brought 
an  action  of  replevin  to  recover 
the  goods.  On  trial  of  said  action 
plaintiffs'  counsel,  in  his  opening, 
stated  that  he  was  unable  to  show 
that  a  demand  upon  defendant  for 
a  return  of  the  goods  was  made 
and  refused,  and  conceded  that 
the  goods  had  been  taken  by  plain- 
tiffs and  disposed  of.  Thereupon, 
on  motion  of  defendant's  counsel, 
a  verdict  was  rendered  for  defend- 
ant for  a  return  of  the  goods,  and 
assessing  their  value  at  a  sum 
agreed  upon.  Judgment  was  en- 
tered and  plaintiffs  paid  the 
amount  thereof,  but  served  on  de- 
fendant a  demand  in  writing  for  a 
return  of  the  money,  which  they 
claimed  as  the  proceeds  of  foods 
obtained  from  them  b^  fraud. 
On  refusal  to  return,  this  action 
was  brought,  plaintiffs  claiming 
to  charge  defendant  as  trustee  for 
the  proceeds  of  their  goods  in  his 
hands,  and  asking  for  an  account- 
ing and  payment  over  of  such  pro- 
ceeds, held,  that  the  judgment 
in  the  replevin  suit  was  not  con- 
clusive afrainst  plaintiffs,  cither  as 
res  a^judicaia,  estoppel  or  a  bar; 
that  the  decision  was  in  effect 
simply  that  the  action  was  pre- 
maturely brought,  and  there  was 
no  adjudication  on  the  merits.  Id. 

8.  Also,  7iM,  that  it  was  immaterial 
that  the  moneys  paid  over  to  the 
sheriff  were  not  the  identical 
moneys  received  by  plaintiffs  for 
the  goods;  that  as  they  were  paid 
over  as  the  proceeds  they  were  to 
be  so  regarded.  Id. 


VOTER.    • 
See  Elections. 
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WILL. 

1.  By  the  third  clause  of  the  will  of 
D.  she  directed  the  sale  of  certain 
of  her  real  estate,  and  after  pay- 
ment of  a  bond  described,  that  the 
balance  ol  the  proceeds  be^  depos- 
ited with  plaintiff,  a  trust  com- 
pany, which  was  directed  to  hold 
and  invest  the  same  and  pa}^  to  E. 
the  income  thereof  during  his  life. 
In  case  of  the  death  of  E.  without 
lawful  issue  the  testatrix  provided 
as  follows:  "1  order  and  direct 
that  the  principal  of  said  trust 
fund  shall  form  part  of  my  residu- 
ary estate,  and  the  same  be  dis- 
posed of  as  the  same  is  hereinafter 
disposed  of."    By  other  clauses, 

.  down  to  the  seventh,  separate  and 
distinct  devises  were  made  to  a 
devisee  named  for  life  with  re- 
mainder to  others,  and  in  reference 
to  each,  in  case  of  lapse  or  failure 
to  take,  it  was  provided  that  the 
devise  should  fall  into  and  be  dis- 
posed of  as  part  of  the  residuary 
estate.  By  the  seventh  clause  the 
testatrix  directed  that  ''all  the 
rest,  residue  and  remainder"  of 
her  estate  be  sold,  and  out  of  the 
proceeds  the  executors  were  di- 
rected to  pay  certain  legacies  spe- 
cified. A  trust  fund  was  also  cre- 
ated for  the  life  of  a  beneficiary 
named,  with  the  direction  that  on 
her  death  the  trust  fund  should 
fall  into  and  be  disposed  of  as  part 
of  the  residuary  estate.  Bv  the 
eighth  clause  it  was  provided  that 
after  the  payment  of  the  before- 
mentioned  legacies  the  executors 
should  pay  "  out  of  the  residue  of 
the  proceeds  of  sale"  of  the  *'  re 
siduary  estate"  certain  other  lega- 
cies specified,  and  then  the  clause 
directed  the  executors  to  pay  over 
"all  the  rest  and  residue"  of  the 
"residuary  estate"  not  otherwise 
disposed  of  to  certain  residuary 
legatees  named.     In  an  action  for 

'  the  construction  of  the  will  it  ap- 
peared that  the  real  estate  speci- 
fied in  the  third  clause  was  sold, 
the  bond  therein  referred  to  i)aid 
and  a  balance  of  the  purchase 
money  deposited  with  plaintiff  as 
directed;  that  the  property  of  the 
testatrix,  other  than  that  specified 
in  the  clause  preceding  the  sev- 
enth, was  sold,  but  that  nothing 
was  left  of  the  avails  to  pay  the 

•    specific  bequests   in   the   eighth 


clause.  HUd,  that  the  *'  residuary 
estate"  referred  to  in  the  thira 
clause  was  that  which  the  testa- 
trix assumed  would  remain  after 
payment  of  the  specific  legacies 
referred  to  in  the  seventh  and 
eighth'  clauses,  and  which  would 
go  to  the  residuary  legatees;  and 
so,  that  said  residuary  legatees 
were  entitled  to  the  fund.  U.  8. 
Trust  Co.  V.  mack,  1 

2.  Where  a  devise  contains  a  clause, 
in  terms  a  condition,  that  the 
devisee  pay  certain  legacies,  in  the 
absence  of  any  provision  for -re- 
entry or  forfeiture,  or  of  anything 
to  support  an  inference  that  the 
testator  intended  the  estate  to  de- 
pend upon  performance  of  the  re- 
quirement, the  words  used  will.be 
held  to  import  a  covenant,  not  a 
condition.  Cunningham  v.  Parker, 

29 

8.  D.,  by  his  will,  after  directing 
the  payment  of  his  debts  by  his 
executor,  and  after  giving  various 
legacies,  devised  and  bequeathed 
all  the  residue  of  his  estate,  real 
and  personal,  to  his  son  A.,  "on 
the  condition  and  proviso  that  he 
pay  "  the  said  legacies  within  four 
years  after  the  death  of  the  testa- 
tor, and  the  real  estate  so  devised 
to  A.  was  charged  with  the  pay- 
ment of  the  same.  A.  was  ap- 
pointed executor;  he  accepted  the 
devise  and  went  into  possession 
of  the  real  estate,  but  did  not  pay 
the  legacies  within  the  four  years. 
At  the  death  of  D.  his  personalty 
was  insufficient  to  pay  his  debts. 
In  an  action  brought  by  creditors 
of  the  decedent  under  the  Code  of 
Civil  Procedure  (S  1844,  et  seq.)  to 
readh  and  apply  the  real  estate  to 
the  payment  of  their  debts,  held,^ 
that  the  failure  to  pay  the  legacies 
did  not  work  a  formture  of  the 
devise,  nor  did  the  direction  to  the 
executor  to  pay  the  debts  operate 
to  charge  the  debts  upon  the  land 
so  devised  to  him.  Jd. 

4.  Where  a  will  is  the  subject  of 
construction  the  intention  of  the 
testator,  as  disclosed  by  the  will, 
not  a  general  rule  of  construction, 
is  to  govern  When  they  come  in 
conflict.    In  re  James.  78 

5.  By  his  will  the  testator  gave  to 
his  wife  '*  for  her  sole  use,  enjoy- 
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ment  and  benefit,  during  her  life, 
%vithout  restraint,  deduction  or 
interference  in  any  manner  what- 
sover,"  one-half  of  the  income  of 
all  his  property,  "of  every  kind," 
during  her  life;  the  remainder  of 
the  income,  and  the  estate  itself, 
after  the  death  of  the  wife,  he  gave 
to  his  "legal  heirs,"  subject  to  all 
taxes  and  charges  against  the  es- 
tate; they  were  enjoined  against 
attempting  to  interfere  with  the 
"full  enjoyment,  use.  manage- 
ment and  direction  and  disposi- 
tion "  of  the  estate.  The  wife  was 
appointed  sole  executrix,  with  the 
direction  that  no  bond  or  surety 
should  be  required  of  her,  and  she 
was  authorized,  in  her  discretion, 
to  sell  any  portion  of  the  prop- 
erty, if  necessary,  to  pay  the  debts 
of  the  testator.  At  the  time  the 
will  was  made  the  testator  had  no 
children  or  other  descendants;  he 
owned,  at  the  time  of  his  death, 
stocks  of  certain  railroad  construc- 
tion companies.  Two  of  said  com- 
panies constructed  railroads,  and 
upon  their  sale  received  land  grants 
in  payment;  another  received  in 
part  payment  for  a  road  con- 
structed by  it  a  certificate  of  in- 
debtedness secured  by  a  mortage. 
Held  (Bartlett,  J.,  dissenting), 
that  dividends  received  by  the 
executrix  upon  said  stocks  were, 
under  the  circumstances,  properly 
treated  as  income;  that  the  inten- 
tion of  the  testator  was  not  to  cre- 
ate a  technical  trust,  but  that  his 
property  should  remain  in  specie 
for  his  widow's  benefit,  and  sub- 
ject to  her  uncontrolled  manage- 
ment, and  she  was  entitled  to  her 
share  of  whatever  came  into  the 
estate  from  the  property  in  the 
form  in  which  he  left  it  Id. 

6.  The  testator's  partner  in  business 
died  a  few  days  before  him.  In 
an  action  brought  by  a  firm  cred- 
itor for  the  protection  and  distri- 
bution of  the  firm  assets  a  receiver 
was  appointed,  who  collected  in- 
terest and  dividends  upon  certain 
bonds  and  stocks.  A  judgment 
was  rendered  in  said  action  settling 
the  receiver's  accounts  and  direct- 
ing him  to  deliver  over  the  assets 
to  the  widow,  as  executrix  of  the 
surviving  partner.  Held,  that  the 
judgment  was  not  open  to  attack 
upon  the  accounting  of  the  execu- 


trix, and  that  she  was  entitled  to 
treat  as  income  the  monejr  col< 
lected  by  the  receiver  as  dividends 
and  interest  and  paid  over  to  her. 

Id. 

7.  The  will  of  C.  directed  his  execu- 
tors to  divide  one-half  of  his  es- 
tate into  as  many  equal  sliares  as 
he  should  leave  children  him  sur- 
viving, to  collect  the  interest  on 
each  share  and  apply  the  same,  or 
so  much  thereof  as  they  might 
deem  necessary,  to  the  use  of  the 
child  for  whom  the  share  was  in- 
tended, and  to  accumulate  the  re- 
mainder until  said  child  should 
become  of  age  or  sooner  die,  and 
upon  the  coming  of  age  to  pay 
over  to  him  or  her  the  accumula- 
tions, and  thereafter  to  apply  the 
whole  interest  and  income  to  the 
use  of  said  beneficiarv  during 
life;  upon  the  death  of  a  child 
before  or  after  coming  of  age  to 
transfer  the  share  to  nis  or  her 
children,  and  in  case  of  the  death 
of  a  child  leaving  no  issue  to  trans- 
fer the  share  to  the  testator's  sur- 
viving issue.  In  an  action  broug:ht 
by  the  executors  for  a  judicial 
settlement  of  their  accounts,  it  ap-  ^ 
peared  that  the  testator  left  two 
children,  both  infants,  one  of 
whom  died  under  age,  intestate 
and  unmarried.  There  had  been 
a  large  accumulation  of  interest 

-  upon  the  share  of  the  child  so 
dying.  Held,  that  until  the  death 
of  the  child  the  entire  interest  of 
her  share  vested  at  once  w^hen 
paid  in,  and  only  the  time  of  pay- 
ment over,  or  enjoyment,  was 
postponed  until  majority;  and  so, 
that  the  administratrix  of  the  de- 
ceased child  was  entitled  to  the 
accumulation.    Smith  v.  PanoM, 

116 


8.  It  seems  that  where  a  will  so  pro- 
vides for  the  accumulation  of  in- 
terest on  an  infant's  shiU'e  during 
minority,  the  testator  has  power 
to  make  such  disposition  thereof, 
in  case  of  the  death  of  the  infant 
during  minority,  as  he  may  see  fit; 
and  so,  may  bequeath  it  to  anv 
person,  whether  a  minor,  or  of  full 
a^e.  Such  a  provision  is  not 
violative  of  the  statute  providing 
that  accumulations  must  be  for 
the  benefit  of  minors.  Id. 
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1^.  Unless  a  residuary  bequest  is 
circumscribed  by  clear  expressions 
and  the  title  of  the  residuary  legra- 
tee  narrowed  by  words  of  unmis- 
takable import,  it  will,  to  prevent 
intestacy,'  be  construed  so  as  to 
perform  the  office  intended,  t.  e. , 
to  dispose  of  all  the  residuary 
estate.    In  re  Miner,  121 

10.  The  holographic  will  of  M., 
after  yarious  devises  and  bequests, 

.  among  them  a  bequest  to  his  wife 
of  all  nis  "  household  goods,  fur- 
niture and  fixtures  and  effects," 
contained  a  direction  to  his  execu- 
tors to  sell  and  convey  any  and  all 
of  his  real  estate,  not  otherwise 
disposed  of,  and  convert  the  same 
into  personalty.  The  will  then 
provided  that  after  the  aforemen- 
tioned payment  shall  be  made  out 
of  the  avails  of  the  real  and  per- 
sonal estate  the  balance  shall  form 
part  of  the  residuary  estate.  It 
was  also  provided  that  in  case  of 
failure  of  one  of  the  bequests  it 
shall  form  part  of  the  residuary 
estate.  Then  followed  a  clause 
commenciuj^  as  follows:  "All  the 
rest  and  residue  of  my  estate,  both 
real  and  personal,  not  heretofore 
disposed  of,  I  give,  bequeath  and 
devise  as  follows:  All  my  house- 
house  goods,  furniture  and  effects 
after  tne  decease  of  myself  and 
wife  to."  Following  this  were  the 
names  of  the  beneficiaries,  three 
in  number,  and  the  method  of  dis- 
tribution. The  testator  left  a  large 
estate;  he  had  no  children;  the 
three  beneficiaries  had  been  taken 
into  his  family  at  an  early  age, 
and  had  grown  up  and  were  re- 
cognized as  members  of  his  family. 
H^,  that  the  general  plan  of  the 
will  indicated  the  testator's  intent 
to  create  a  residuary  estate,  and  to 

•effectually  dispose  of  the  whole 
thereof;  and  so,  that  the  general 
words  of  gift  carried  to  the  three 
persons  named  all  of  the  residuary 
estate,  notwithstanding  the  pres- 
ence of  the  qualifying  words,  '*as 
follows;"  thtit  the  testator's  intent 
in  specifying  the  furniture,  etc., 
which  had,  by  the  words  of  a  pre- 
vious clause,  been  absolutely  given 
to  his  wife,  was  simply  to  limit 
that  gift  to  a  life  estate.  Id, 

11.  A  suspension  of  the  power  of 
alienation  as  to  real  estate  and  of 


absolute  ownership  as  to  personal 
property  occurs  only  when  there 
are  no  persons  in  being  by  whom 
an  absolute  estate  in  possession 
can  be  conveyed,  aawyer  v. 
Cubby.  193 

12.  A  contingencjr  attached  to  a 
legacy  which  will  render  it  void 
as  an  unlawful  suspension  of  the 
power  of  alienation,  must  be  one 
that  relates  to  the  person  who 
shall  take,  and  who  may^  not  come 
into  being  or  gain  capacity  to  take 
and  hold  within  the  prescribed 
two  lives,  whereby  it  may  happen 
that  there  is  no  one  who  can  ahen- 
ate  within  that  time.  Id, 

18.  The  will  of  S.  contained  a  legacy 
payable  to  C.  in  case  hC'paid  dur- 
ing the  testator's  lifetime  all  as- 
sessments, dues  and  premiums 
upon  any  insurance  on  his  life, 
tfiken  for  the  benefit  of,  and  pay- 
able to,  A.,  his  adopted  son,  and 
in  case  such  insurance  or  some 
part  thereof  should  be  actually 
paid  to  A.  one  year  from  testator^s 
death.  The  testator's  residuary 
estate  he  gave  to  his  executors  in 
trust  to  pay  the  income  thereof  to 
A.  until  he  arrived  at  the  age  of 
thirty-five  years,  and  then  to  pay 
over  to  him  the  principal.  In  an 
action  for  the  construction  of  this 
clause,  held,  that  the  bequest  to 
C,  although  future  and  con- 
tingent, vested  as  a  rieht  upon 
the  testator's  death,  and  so  was 
alienable  by  him;  that  while  the 
trust  covered  the  entire  residue 
except  the  contingent  estate  be- 
queathed to  C,  and  there  was  a 
suspension  of  the  power  of  aliena- 
tion during  the  existence  of  the 
trust,  that  the  suspension  was 
simply  for  the  life  of  A.  or  for  a 
shorter  period;  and  that,  there- 
fore, there  was  no  unlawful  sus- 
pension of  the  power  of  aliena- 
tion, and  that  the  bequest  was 
valid.  Id, 

WITNESS. 

1.  On  the  trial  of  an  action  upon  an 
insurance  policy  one  of  the  plain- 
tiffs was  permitted  to  testify  that 
after  the  death  of  H.  she  delivered 
the  policy  to  C,  and  stated  at  the 
time  that  her  father  had  told  her 
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of  the  making  of  the  alleged  agree- 
ment between  him  and  C,  and 
that  the  latter  admitted  she  made 
the  agreement.  C.  was  alive  at 
the  time  of  the  trial.  Held,  that 
the  evidence  was  properly  re- 
ceived; that  it  was  not  incompe- 
tent under  the  provisions  of  the 
Code  of  Civil  Procedure  (§  829)  as 
it  simply  tended  to  prove  an  ad- 
mission of  C.  against  her  interests, 
not  a  personal  transaction  or  con- 
versation between  the  witness  and 
a  deceased  person .    ffirsh  v.  Auer. 

13 

.  A  son  of  C,  who  was  not  a  party 
to  the  action  or  beneficiary  under 
the  agreement,  was  also  <»Edled  as 


a  witness  for  plaintifFs  as  to  con- 
versations with  his  father.  Held, 
that  the  witness  was  not  so  inter- 
ested as  to  prevent  his  testifying. 

8.  In  an  action  for  use  and  occupa- 
tion, defendant  was  permitted  to 
prove,  under  objection  and  ex- 
ception, that  just  prior  to  the  time 
when  a  witness  made  the  demand 
for  rent  he  had  a  quarrel  with  de- 
fendant in  which  be  made  threats 
against  her.  Held,  no  error;  that 
the  testimony  was  admissible  as 
showing  the  feeling  of  the  witness 
against  defendant  and  seas  affect- 
ing his  credibility  as  a  witness. 
Lamb  v.  Lamb.  817 
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